
 
Before the 

 
 

INTER-AMERICAN COMMISSION 
ON HUMAN RIGHTS 

 
 

Family Members of Anastasio Hernández Rojas, 
Petitioners 

 
v. 

 
United States 
Respondent. 

 
Case No. 14.042 

 
 

FINAL WRITTEN OBSERVATIONS 
February 14, 2023 

 
Submitted on Behalf of the Petitioners by 

 
Roxanna Altholz, Co-Director 

International Human Rights Law Clinic 
University of California, Berkeley, School of Law 

489 Simon Hall 
Berkeley, California 94721-7200 

Tel: (510) 643-8781 
Fax: (510) 643-4625 

E-Mail: raltholz@law.berkeley.edu 
 
 

Andrea Guerrero, Executive Director 
Alliance San Diego 

P.O. Box 12266 
San Diego, CA 92112 
Tel: (619) 269-1823 

E-Mail: andrea@alliancesd.org 
 
 

 
 
 



 
 
 

i 

TABLE OF CONTENTS 
 

I. The United States Failed to Address the Merits of the Case. .................................................. 3 

II. The Impunity Fostered by the United States Constitutes an On-going Violation of the 
Petitioners’ Rights to Personal Integrity, Truth, and Justice Enshrined in the American 
Declaration. ............................................................................................................................. 7 

III. The United States Has Implemented Ineffective, Piecemeal Reforms that Do Not Constitute 
Effective Measures of Non-Repetition. ................................................................................. 15 

A. The United States must avoid repetition of violations by amending use of force laws and 
policies. ............................................................................................................................ 16 

i. The American Declaration requires use of force be strictly necessary and 
proportionate, and exercised free of discrimination. ..................................................... 16 

ii. CBP reforms of use of force policies fail to bring use of force law and policies in 
compliance with Inter-American standards and will not prevent further abuse. ........... 17 

B. CBP reforms of investigative procedures fail to guarantee independent and impartial 
investigations of CBP violence. ...................................................................................... 20 

C. The United States has further limited victims’ access to justice ....................................... 22 

IV. Conclusion & Petition ........................................................................................................... 23 

 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 

1 

Introduction  
 

In accordance with a letter sent by the Honorable Inter-American Commission on Human 
Rights (“Commission” or “Honorable Commission”) dated December 14, 2022, we write to 
submit the Petitioners’ final written observations regarding the merits hearing convened by the 
Commission in Family Members of Anastasio Hernandez Rojas vs. United States (Case No. 
14.042). 
 

Petitioners1 have alleged that the United States committed serious and grave violations of 
Articles I, II, XVIII, XXV, and XXVI of the American Declaration on the Rights and Duties of 
Man by torturing Anastasio Hernandez Rojas and failing to investigate the crime; by arbitrarily 
depriving Anastasio of his life; by failing to conduct an exhaustive, timely, independent, or 
impartial investigation of Anastasio’s death and prosecuting and punishing those responsible; by 
applying laws and policies on use of force that do not adhere to international standards; by 
failing to provide the full, complete, and public truth about the killing and blocking Petitioners’ 
participation in criminal proceedings; by subjecting Petitioners to severe and long-term 
emotional, psychological, and economic impacts and stigma; by denying Petitioners their right to 
equality before the law and subjecting them to discriminatory treatment; and by failing to 
provide full reparations to Petitioners. 
 

Despite the seriousness of these allegations, the United States has refused to respond to 
the merits of the case. Instead, the United States has repeated the same untenable arguments 
about the admissibility of the petition in every submission and during the recent hearing. The 
United States claims that it is not bound by the American Declaration and has urged the Inter-
American Commission to dismiss the case because the petition failed to meet admissibility 
requirements.2 According to the United States, the payment of monetary compensation in 
accordance with a settlement agreement constitutes “an adequate and effective remedy” for an 

 
 
1 Roxanna Altholz, Co-Director of Berkeley Law’s International Human Rights Law Clinic, and Andrea Guerrero, 
Executive Director of Alliance San Diego, represent Petitioners: María Puga (Anastasio’s partner), María de la Luz 
Rojas (deceased) and Porfirio Hernandez (deceased) (Anastasio’s parents), Bernardo Hernandez Rojas and Martín 
Hernandez Rojas (Anastasio’s brothers), and Yeimi Judith Hernandez, Daisy Alejandra Hernandez, Daniel 
Hernandez and Daniela Hernandez (Anastasio’s children). 
2 See Anastasio Hernandez Rojas and Family v. United States, Case 10.042, Merits Hearing, 59:59–1:01:39 (Nov. 4, 
2022) (hereinafter “Merits Hearing”). See also Anastasio Hernandez Rojas and Family v. United States, Petition 
524-16, Response by the United States, 2 (Sept. 2, 2017) (hereinafter “2017 U.S. Resp.”) (arguing that the “Petition 
is not admissible and must be dismissed because it fails to meet the Commission’s established criteria in Article 34 
of its Rules of Procedure . . .”); Anastasio Hernandez Rojas and Family v. United States, Case No. 14.042, Response 
by the United States, 2–7 (Dec. 17, 2021) (hereinafter “2021 U.S. Resp.”) (arguing that the “Petition is not 
admissible and must be dismissed because it fails to meet the Commission’s established criteria in Article 34 of its 
Rules of Procedure . . .”); Letter from Thomas Hastings, Interim Permanent Representative, U.S. Mission to the 
Organization of American States to Executive Secretariat, Inter-American Commission on Human Rights, 1 (Oct. 
18, 2022) (hereinafter “U.S. Ltr.”) (noting “that fundamental questions pertaining to the inadmissibility of the 
underlying petition remain unresolved, given that this matter was the subject of several investigations and a 
comprehensive settlement agreement between the United States government and the petitioners on whose behalf the 
underlying petition has been submitted, and that, as such, the matter does not appear to be ripe for a public hearing 
at this time”); Anastasio Hernandez Rojas and Family v. United States, Case No. 14.042, Response by the United 
States, 1 (Dec. 22, 2022) (hereinafter “2022 U.S. Resp.”) (arguing that “the domestic settlement agreement renders 
this petition inadmissible”). 
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extrajudicial killing committed by U.S. law enforcement3 and the Petitioners are barred from 
seeking justice before the Inter-American Commission. The Commission rejected these 
arguments and issued a decision to admit the case on July 23, 2020,4 ending the admissibility 
stage of the litigation and inviting the United States to submit arguments on the merits.5 Once an 
admissibility decision has been made, the Commission’s Rules of Procedure do not contemplate 
an appeal mechanism. Nonetheless, the United States should has refused to accept the outcome 
and continues to argue the Petition is inadmissible.6  
 

With respect to the merits, the United States asserts that Anastasio was “physically 
resistant” and the Department of Justice (DOJ) conducted an “an extensive, independent, and 
comprehensive investigation” into his death.7 The State has refused to disclose official records 
related to prior investigations, including investigations conducted by the grand jury, the U.S. 
Border Patrol Critical Incident Investigative Team, the Department of Homeland Security (DHS)  
Office of Inspector General, Customs and Border Protection (CBP) Office of Internal Affairs, 
and CBP Use of Force Review Board. Instead of proffering evidence, the United States bases its 
entire defense of the lawfulness of force and integrity of the investigation on a one-page press 
release issued by the Department of Justice in 2015.8  
 

During the hearing, the United States asserted that the DOJ had “conducted a 
comprehensive criminal investigation” and “a thorough review of the case by experienced 
federal prosecutors determined that the evidence was insufficient” to pursue federal civil rights 
or homicide charges against the border officers involved.9 Essentially, the United States is asking 
the Inter-American Commission to take its word that state agents did not violate legally binding 
human rights obligations established by the American Declaration. The United States is also 
asking the Commission to ignore decades of its case law and overwhelming testimonial, 
physical, and documentary evidence submitted by Petitioners. The United States is asking the 
Commission to ignore its mandate to protect human rights. 
 

 
 
3 2021 U.S. Resp., supra note 2, at 3.   
4 The Inter-American Commission’s admissibility report rejected the United States’ arguments and held that the 
Petitioners had exhausted domestic remedies which in “cases of serious violations of the rights to life and physical 
integrity, such as in cases of possible torture followed by extrajudicial killing . . . is the criminal investigation into 
the facts, aimed at identifying, prosecuting and punishing the perpetrators of such acts.” Hernandez Rojas vs. United 
States, Petition 524-16, Inter-Am. Comm’n H.R., Report No. 198/20, ¶ 10 (July 23, 2020).  
5 Letter from Marisol Blanchard, Executive Secretary, Inter-American Commission on Human Rights to Mike 
Pompeo, U.S. Secretary of State (July 28, 2020).   
6 2022 U.S. Resp., supra note 2, at 1–2. 
7 2017 U.S. Resp., supra note 2, at 2.  
8 See 2022 U.S. Resp., supra note 2, at 1–2 (citing DOJ’s one-page press release to argue that the U.S. government 
“conducted a comprehensive investigation of the circumstances leading to Mr. Hernandez-Rojas’ death”); Merits 
Hearing, supra note 2, at 59:25–59:59; (citing DOJ’s one page press release to argue that the government had 
conducted a “comprehensive” and “thorough” investigation); 2021 U.S. Resp., supra note 2, at 8 (citing DOJ’s one-
page press release to argue that the “an extensive, independent, and comprehensive investigation” was conducted 
into the victim’s death); 2017 U.S. Resp., supra note 2, at 2 (citing only a one-page press release issued by the 
Department of Justice (DOJ) on November 6, 2015). 
9 Merits Hearing, supra note 2, at 59:25–59:59. 
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 The aim of this submission is to rebut the arguments made by the United States during 
the hearing, underscore the implications of their failure to contest Petitioners’ allegations, and 
respond to the questions posed by the Inter-American Commission during the hearing. 
Additionally, petitioners have attached statements by Petitioners that detail the severe and long-
term impacts they have endured and their petitions regarding reparations.  
 

I. The United States Failed to Address the Merits of the Case.  
 

On May 28, 2010, Customs and Border Protection agents detained Anastasio Hernandez 
Rojas—a long-time resident of San Diego, a father of five, and a Mexican national.10 He was 
taken to a detention center where an agent kicked him and reinjured a previously broken ankle.11 
CBP agents denied Anastasio medical attention and the right to file a complaint against the agent 
who assaulted him. Border agents said Anastasio did not behave like a “typical alien,” but talked 
loudly, looked directly at the agents, and formally complained about his treatment.12  By 
insisting that he be treated with dignity, Anastasio created a “problem” for the agents. They 
decided to deport him summarily. He was taken to a secure area for removal to Mexico where 
from approximately 9 pm to approximately 9:25 pm, at least eight CBP and ICE agents punched, 
kicked, dragged, Tasered, hogtied, and kneeled on Anastasio’s neck and body while at least nine 
additional agents (17 agents in total) and dozens of onlookers watched.13 
 

After an agent deployed a Taser four times, the last time in stun drive mode directly to 
Anastasio’s chest for 12 seconds, Anastasio lost consciousness.14 While Anastasio was 
unconscious, unarmed, and restrained, agents continued to kneel on his back and neck, risking 
positional asphyxia.15  
 

Their use of force lacked all proportionality because he posed no threat to the officers. 
During the November 4th hearing, Rafael Barriga, a former Mexican immigration officer, 
recounted the harrowing experience of watching U.S. border agents torture Anastasio.16 He 
explained how U.S. border agents beat and Tased Anastasio while he cried in pain, did not resist, 
and civilian witnesses begged them to stop.17 He stated that the agents treated Anastasio “like an 
animal.”18 When he tried to express his concerns to U.S. border agents on the scene, they waived 
him away.19  

 
Autopsy reports confirmed that Anastasio suffered extensive injuries while in custody, 

including bruising and abrasions on his face and body, five broken ribs, and hemorrhaging of 
 

 
10 Anastasio Hernandez Rojas and Family v. United States, Case No. 14.042, Additional Observations on the 
Merits, 8 (Jan. 27, 2021) (hereinafter, “Petitioners’ Merits Brief”). 
11 Id. at 7 (citing Petition, Exh. 1 at 7). 
12 Id. at 7 (citing Petition, Exh. 4 at ¶¶ 6-8; Petition, Exh. 10 at 18, 90; Petition, Exh. 11 at 11–12). 
13 Id. at 7–12.  
14 Id. at 10. 
15 Id. at 10-11. 
16 Merits Hearing, supra note 2, at 21:45–40:40; Exhibit A: Affidavit of Rafael Barrios at ¶¶ 4–20. 
17 Merits Hearing, supra note 2, at 24:30-32:14; Exh. A, supra note 16, at ¶¶ 4–20.  
18 Merits Hearing, supra note 2, at 24:20–24:27. Exh. A, supra note 16, at ¶ 8.   
19 Merits Hearing, supra note 2, at 30:34–31:47; Exh. A, supra note 16, at ¶ 12, 14.  
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internal organs and neck muscles. Anastasio died after suffering a heart attack, cardiac arrest, 
and brain damage.20 His death was ruled a homicide.21 
 

During the November 4th hearing, the United States did not refute or even respond to these 
factual arguments, stating “we will not be discussing or debating today the details of what 
happened in May 2010 . . . .”22 Instead, the United States defended a fabricated narrative 
manufactured hours after Anastasio was taken to the hospital and before a police investigation 
had even started.23 This fabricated narrative was conveyed to the media in the days following the 
incident, perpetuated by police investigators, and validated by the Department of Justice.24 The 
United States continues to rely on the same version of events in an attempt to justify law 
enforcement’s use of force and the Department of Justice’s decision to close the criminal 
investigation without pursuing charges.25  
 

Articles I and XVIII of the American Declaration obligate the State to conduct a 
thorough, impartial, and prompt investigation26 “such that any failure to produce sufficient 
evidence to lay criminal charges was not the product of mechanical implementation of certain 
procedural formalities without the State genuinely seeking the truth.”27 An impartial 
investigation must ensure that the investigative authority is not connected to any party that could 
be the subject of the investigation.”28 The Commission has noted that a “lack of autonomy… can 
undermine confidence in and the credibility of the authority charged with investigating crimes 
objectively.”29 In Michael Gayle, the Inter-American Commission found that the state 
investigation lacked impartiality because the agents who investigated the killing were part of the 
same institution responsible for the killing.30  
 

In asserting that the investigation was “thorough” and “comprehensive,”31 the United 
States disregards the voluminous evidence presented by Petitioners that the criminal 
investigation lacked independence and impartiality. Recently, information has come to light that 

 
 
20 Petitioners’ Merits Brief, supra note 10, at 13. 
21 Id. (citing Petition, Exh. 25 at 4; Petition, Exh. 27 at 8). 
22 Merits Hearing, supra note 2, at 58:04-58:10. 
23 Hours after Anastasio was taken to the hospital and before the police were notified of the incident, high-ranking 
border agents claimed that Anastasio was “combative” and attributed his death to drugs and mental disorders. 
Petitioners’ Merits Brief, supra at 15 (citing Affidavit of James F. Tomsheck in Support of Petitioners (Aug. 13, 
2018) (Exh. E) at ¶ 54). 
24 Petitioners’ Merits Brief, supra note 10, at 17.  
25 Merits Hearing, supra note 2, at 59:08-59:35.  
26 Lenahan (Gonzales) v. United States, Case 12.626, Inter-Am. Comm’n H.R., Report No. 80/11, ¶ 181 (2011) 
(“Investigations must be serious, prompt, thorough, and impartial, and must be conducted in accordance with 
international standards in this area.”). 
27 Moreover, the Commission stated that a State “may not rely upon procedures or standards prescribed under its 
domestic law as a justification for a failure to conduct an investigation that complies with its international 
obligations.” Gayle v. Jamaica, Case 12.418, Inter-Am. Comm’n H.R., Report No. 92/05, OEA/Ser.L/V/II.124, doc. 
5, ¶ 83 (2005) [hereinafter Gayle v. Jamaica]. 
28 Inter-Am. Comm’n H.R., Guarantees for the Independence of Justice Operators, OEA/Ser.L/V/II, doc. 44, ¶ 39 
(2013), https://perma.cc/P9XH-BUPH. 
29 Id. ¶ 38.  
30 Gayle v. Jamaica, supra note 27, at ¶¶ 92–94 (2005). 
31 Merits Hearing, supra note 2, at 59:25–59:59. 
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the actions taken by border agents to cover up their responsibility for Anastasio’s death were part 
of a longstanding pattern and practice in the U.S. Border Patrol to shield agents from 
accountability.32 Since at least 1987, shadow police units, often referred to as Border Patrol’s 
Critical Incident Teams (BPCITs) among other names, have investigated without legal authority 
use-of-force incidents involving border agents with the aim of mitigating and concealing agent 
responsibility. Without congressional authority, members of these units handled, tampered with, 
corrupted, and destroyed evidence in several cases. CBP announced a decision to disband the 
Border Patrol’s Critical Incident Teams in May 2022.33 Government investigations into 
allegations that BPCIT units obstructed investigations of incidents of serious misconduct by 
border agents are on-going.34 
 

During the local police investigation of Anastasio’s death, a BPCIT unit was the first to 
arrive on the scene (the BPCIT unit was notified of the incident before the local police),35 BPCIT 
members appeared at the hospital to illegally gather evidence,36 BPCIT members also appeared 
at initial briefings,37 were present at the autopsy,38 and intervened in the interviews of involved 
agents.39  BPCIT members also destroyed video evidence, altered government documents, and 

 
 
32 While Border Patrol has tried to keep Border Patrol’s Critical Incident Teams (BPCITs) a secret, advocates 
discovered their existence through public record requests, media reports, agent disclosures, and litigation. Letter 
from Vicki Gaubeca, Dir., Southern Border Communities Coalition and Andrea Guerrero, Exec. Dir., Alliance San 
Diego to S. Judiciary Committee, S. Comm, on Homeland Sec. & Gov’t Affairs, Comm. on Homeland Sec., and 
House Comm. on Oversight and Reform, 3 (Oct. 27, 2021), https://perma.cc/H6S7-JLZA [hereinafter “SBCC Letter 
to Congress I”]. See also Exhibits, https://perma.cc/MFF6-6LKD., 3 (Oct. 27, 2021), https://perma.cc/H6S7-JLZA. 
33 Memorandum from Chris Magnus, Commissioner U.S. Customs and Border Protection regarding Critical Incident 
Response Transition and Support (May 3, 2022), https://perma.cc/F2CH-W6HP. See also Joe Davidson, Border 
Patrol Disband Units Accused of Covering Up Abuse, Washington Post (May 12, 2022), https://perma.cc/4MBA-
HQY2.  
34 Ten House and Senate congressional committees have urged the U.S. Government Accountability Office to 
investigate BPCIT units. Letter from 10 House and Senate Congressional Committees to U.S. Government 
Accountability Office (Jan. 24, 2022), https://perma.cc/DJ5F-29KQ. See also Eileen Sullivan, Democrats in 
Congress Seek Review of Teams Within the Border Patrol, NYTimes (Jan. 24, 2022), 
https://www.nytimes.com/2022/01/24/us/politics/border-patrol-critical-incident-teams.html. The House Committee 
on Homeland Security and the House Committee on Oversight and Reform announced their own joint investigation 
into BPCITs’ interference with investigations of use-of-force incidents to shield agents from accountability. Letter 
from Carolyn B. Maloney, Chairperson, House Comm. on Oversight and Reform, and Benny G. Thompson, 
Chairperson, House Comm. on Homeland Sec. (Jan. 24, 2022), https://perma.cc/6PTR-B8GC. Additionally, the 
DHS Office of Civil Rights and Civil Liberties opened an investigation. Letter from Dana Salvano-Dunn, DHS 
Office of Civil Rights and Civil Liberties to Chris Magnus, Commissioner, U.S. Customs and Border Protection and 
Scott K. Falk, Chief Counsel, U.S. Customs and Border Protection (Feb. 4, 2022), https://perma.cc/A3JJ-BHVU. 
35 Petitioners’ Merits Brief, supra note 10, at 18 (Petition, Exh. 43 at 489). 
36 Id. (Petition, Exh. 43 at 26) (demonstrating that hours after Anastasio was taken to the hospital, a BPCIT agent 
collected two Taser probes from a hospital tray at 23:56 hours on May 28, 2010, interfering with the chain of 
custody). 
37 Id. at 18-19 (Petition, Exh. 43 at 134) 
38 Id. at 19 (Petition, Exh. 25 at 5, 8) 
39 Id. at 19, ftnote 153 (stating that according to the [police] report, [BPCIT] agents participated in the interviews of 
Pedro Hernandez Rojas, BP Agent Austin, BP Agent Cardenas, BP Agent Ducoing, BP Agent Galvan, BP Agent 
Krasielwicz, BP Agent Ramirez, Supervisory BP Agent Caliri, BP Agent Carlson, BP Agent Llewellyn, BP Agent 
Mitchell, Supervisory BP Agent Finn, and BP Agent Reyes” and citing to Exh. 43 at 169 (Austin), 191 (Caliri), 196 
(Cardenas), 199 (Carlson), 217 (Ducoing), 227 (Finn), 232 (Galvan), 248 (Hernandez), 261 (Krasielwicz), 269 
(Llewellyn), 283 (Mitchell), 309 (Ramirez), 315 (Reyes)). 
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inappropriately used an administrative subpoena to acquire Anastasio’s medical records, and 
then refused to give the records to the police for their criminal investigation of border agents.40 
The BPCIT unit intervened, without legitimate or lawful purpose, at critical stages of criminal 
investigation placing in question the impartiality and thwarting the effectiveness of the 
investigation.  
 

Nevertheless, each of the official investigations into the homicide of Anastasio 
Hernandez Rojas—including the investigations conducted by the grand jury under the direction 
of DOJ prosecutors, the DHS Office of Inspector General, CBP Office of Internal Affairs, and 
CBP Use of Force Review Board—rely on a local police investigation infiltrated by and 
hampered by BPCIT members. The local police investigation was not only corrupted by BPCIT 
members, but authorities also never reopened after new video evidence emerged two years after 
the incident. Rather than scrutinize the investigation, federal authorities defended the findings of 
the local police investigation without question. For example, Mr. Barriga, the Mexican 
government official who witnessed the incident, stated that the prosecutor before a federal grand 
jury “tried to push me to agree with the agent’s version of what happened; to say that Mr. 
Hernández had been resisting and was combative.”41  

 
The BPCIT members and their superiors have not been investigated or held accountable 

for abuse of power, but instead were promoted to positions of power. After it became clear that 
BPCIT interference with the investigation of Anastasio’s death was part of a pattern of 
obstruction, Maria Puga, Anastasio’s widow, filed a complaint before the San Diego District 
Attorney’s Office. The District Attorney concluded that local prosecutors were “legally barred 
from filing criminal charges against the federal officers.”42 Federal prosecutors retained 
jurisdiction over the case even though they had failed to take action on the evidence of 
obstruction, and obstruction charges were no longer possible after the statute of limitations 
expired. In other words, the judicial system failed Petitioners, denying them access to justice 
despite their diligent efforts to do what investigators had been unwilling to do—see the actions 
of BPCIT members for what they were—a coverup. 

At the hearing the United States did not challenge or even acknowledge the evidence of the 
lack of independence and impartiality of the investigation in Anastasio’s death. The United 
States relied on this flawed and partial investigation to affirm that there was “insufficient” 
evidence to pursue criminal charges.43 

The United States has failed to respond to Petitioners’ arguments on the merits during six 
years of litigation, disregarding the overwhelming evidence introduced by Petitioners 
that Anastasio was tortured, state agents are responsible for his death, and state agents acted to 
ensure the investigation ended with impunity. Considering the United States’ unresponsiveness, 

 
 
40 Petitioners’ Merits Brief, supra note 10, at 19–20. 
41 Exh. A, supra note 16, at ¶ 25. 
42 Letter from Summer Stephan, District Attorney of the County of San Diego, to Andrea Guerrero, Executive 
Director of Alliance San Diego (Feb. 9, 2023) (Exh. F).  
43 Merits Hearing, supra note 2, at 59:08–59:35. 
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Petitioners request that the Commission presume to be true Petitioner’s allegations in accordance 
with Article 38 of the Inter-American Commission’s Rules of Procedure. 

 
II. The Impunity Fostered by the United States Constitutes an On-going Violation of the 

Petitioners’ Rights to Personal Integrity, Truth, and Justice Enshrined in the 
American Declaration. 

 
The United States have subjected Petitioners to severe and long-term emotional, 

psychological, and economic impacts, stigma, and damage to their life plans in violation of 
Articles I and XXVI of the American Declaration.  

 
Under Article I of the American Declaration, the State has an obligation to protect 

individuals’ personal integrity.44 In Victims of the Tugboat “13 de Marzo” v. Cuba, the 
Commission held that the emotional and psychological distress inflicted by “the loss of loved 
ones, the trauma caused by the incident, [and] . . . the knowledge that they did not receive 
justice” violated the right of personal integrity of the victims’ relatives.45 Petitioners have argued 
that the loss of the family’s main provider and caregiver, the particularly gruesome way in which 
Anastasio was killed, the impunity enjoyed by those who killed him, and the State’s attempt to 
destroy Anastasio’s character amount to violations of Anastasio’s family members’ rights to 
personal integrity. The family also argues that the United States failed to provide “the full, 
complete, and public truth as to the events that transpired, their specific circumstances, and who 
participated in them” and instead cast aspersions on Anastasio’s character, blamed the victim for 
his own death, fostered secrecy through grand jury proceedings; and blocked Petitioners’ 
participation in criminal proceedings in violation of Article XXVI of the American Declaration. 
 

In support of these arguments, Petitioners have attached affidavits by Maria Puga, 
Anastasio’s widow (Exh. B); Yeimi Hernandez, Anastasio’s older daughter (Exh. C); Martin 
Hernandez, Anastasio’s older brother (Exh. D); and Bernardo Hernandez, Anastasio’s younger 
brother (Exh. E).46  

 
These statements by the people who knew him best describe Anastasio as a family man, 

“the center of family and the neighborhood,” an “excellent” and “very proud father,” “a hard 
worker” with “big dreams,” “charismatic,” “extremely outgoing” with “lots of friends,” and 
“well known in the community.” The affidavits attest to the irreparable harms caused by his 
death and the actions by U.S. state agents.  
 

Anastasio enjoyed a tight-knit bond with his siblings, his parents, his partner, and their 
five children. Anastasio was the love of Maria’s life, her life partner, and the center of their 

 
 
44 See Carmelo Soria Espinoza v. Chile, Case 11.725, Inter-Am. Comm’n H.R., Report 133/99, ¶ 118 (1999); 
Victims of the Tugboat “13 de Marzo” v. Cuba, Inter-Am. Comm’n H.R., Report 47/96 ¶ 69 (1996). 
45 Victims of the Tugboat “13 de Marzo” v. Cuba, Report 47/96, supra note 44, at ¶ 10 
46 Exh. A, supra note 16; Exhibit B: Affidavit of Maria Puga; Exhibit C: Affidavit of Yeimi Hernandez; Exhibit D: 
Affidavit of Martin Hernandez; Exhibit E: Affidavit of Bernardo Hernandez. 
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“happy and united family.”47 Maria remembers that “[t]here was nothing Anastasio cared about 
more than his family’s health, happiness, and well-being.”48 She describes how they worked hard 
and enjoyed making “Sundays together special; we went to the beach, to the park, or had BBQs 
in the backyard.”49 According to Maria, “anyone who saw us at these gatherings would see a 
happy family celebrating our blessings in community.”50 Yeimi remembers her father as her 
“protector” who always made her “safe.”51 Bernardo describes Anastasio as “my best friend and 
protector”52 and “the heart of my family.”53   

 
Martin, Anastasio’s older brother, explains that Anastasio always protected and cared for 

him and their other siblings even though he was younger.54 He also describes a tight-knit family 
centered around Anastasio:  

 
Anastasio’s house was often the center of family events and it was his personality that 
brought everybody together. We would do many BBQs and beach trips together. Our 
family was lively, welcoming, and warm, and Anastasio was always the soul of the party. 
He had jokes and nicknames for everyone. For better or for worse, for me, it was always 
‘Easter Bunny.” He had a way of making everything feel lighter.55 

 
According to the Petitioners, everything changed on May 29, 2010 when police officers 

arrived at their homes. Bernardo recounts when police officers knocked on his door,  
 

Only after I had answered their questions did the officers tell me anything about why they 
were there. They said Anastasio had been in a fight and was in the hospital in Chula 
Vista, but nothing else. The officers didn’t tell me he had been detained, or anything 
about what border agents did to him. They did not have the decency to tell me how 
serious his condition was or prepare me for what I was going to face at the hospital.56 

 
Bernardo called Maria and relayed what he had been told by the officers. Maria 

remembers that “[it] was difficult to believe that Anastasio had been in a fight because he was 
never violent” as the officers claimed and rushed to the hospital with Bernardo and other family 
members.57 At the hospital, requests by family members to see Anastasio were denied for hours.  

 
While waiting, Bernardo learned that his brother was brain dead. After learning this 

tragic news, Bernardo “felt like everything was crumbling inside of me.”58 Maria remembers 

 
 
47 Exh. B, supra note 46, at ¶ 11. 
48 Id. at ¶ 14. 
49 Id. at ¶ 11. 
50 Id. at ¶ 15. 
51 Exh. C, supra note 46, at ¶ 12. 
52 Exh. E, supra note 46, at ¶ 5.  
53 Id. at ¶ 9. 
54 Exh. D, supra note 46, at ¶¶ 4–5.  
55 Id. at ¶ 10. 
56 Exh. E, supra note 46, at ¶ 14. 
57 Exh. B, supra note 46, at ¶ 17. 
58 Exh. E, supra note 46, at ¶ 16. 
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crying “frantically” with family members in the waiting room: “I did not understand why they 
wouldn’t let me see Anastasio or tell me anything about his health.”59 Finally, local activists 
arrived and helped the family persuade officials to let them see Anastasio.  
 
 Maria was the first to enter his hospital room with Anastasio’s daughter, Daisy. She 
remembers seeing Border Patrol agents guarding her unconscious partner.  
 

I will never forget that image of my partner, the father of my children; he lay in a bed, 
kept alive only by hospital tubes, and so severely beaten that he was unrecognizable. It 
was traumatizing to see such an emotionally strong and brave man lay helpless in a 
hospital bed surrounded by law enforcement. In desperation, I tried to talk to Anastasio 
and convince him to get up and come home with us. I told him that his family needed 
him, and he had to get up. I was allowed only one hour with Anastasio.   

 
We prayed all night. My children were restless. We were all scared.60   

 
Later, Bernardo also had the chance to see his brother. He remembers that “[e]ven 

knowing that he was brain dead, there was nothing that could prepare me for what I would see 
when I finally entered that hospital room. My older brother was covered in bruises and had tubes 
connected to his nose, mouth, and arms. I felt shocked and devastated.”61 Martin remembers 
entering the hospital room and seeing his brother “with so many bruises and tubes connected to 
him, it felt like my world had ended.”62 To this day, every time Martin “remember[s] seeing him 
like that [] hurts as if it were the first time.”63 When Yeimi learned that her father was in the 
hospital and was brain dead, she went “numb,” did not move for hours, and felt like she had gone 
into “shock.”64 Anastasio died on May 31, 2010.  
 

For several days, the family had no idea why Anastasio had died intubated in a hospital 
room guarded by law enforcement.65 Maria recalls “[w]e saw bruises all over his body; someone 
clearly hurt him. But who? And why? I was not given information by police officers, the 
hospital, or any official agent.”66 The day of Anastasio’s funeral, the family learned more about 
what happened when an eyewitness released a video with audio of Anastasio screaming, 
pleading for his life.67 Two years later, another eyewitness released a second video showing 
Anastasio laying in the fetal position with his hands handcuffed behind his back, not moving, 
and encircled by more than a dozen agents.68  
 

 
 
59 Exh. B, supra note 46, at ¶ 21. 
60 Id. at ¶¶ 21-23. 
61 Exh. E, supra note 46, at ¶ 18. 
62 Exh. D, supra note 46, at ¶ 15. 
63 Id. 
64 Exh. C, supra note 46, at ¶¶ 13–15. 
65 Exh. B, supra note 46, at ¶ 29. 
66 Id. at ¶ 29. 
67 Transcripts of Humberto Navarrete’s Videos (2010) (Petition, Ex. 21). See also Navarrete’s Videos (Petition Exh. 
22). 
68 Petitioners’ Merits Brief, supra note 10, Exh. B. 
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Due to the video and audio recording, Petitioners are acutely and painfully aware of the 
brutal circumstances of Anastasio’s death. They are haunted by the pain U.S. border agents 
inflicted on their loved one.  
 
Maria has a vivid recollection of hearing the audio for the first time:  

 
When my family and I got home [from the funeral], the video was playing on TV. I was 
on my way to the bathroom, and when I stretched my hand out to grab the door handle, I 
heard Anastasio’s screams. I recognized his voice. He didn’t die, I thought to myself, 
they killed him.   
  
I turned around because I could not stop hearing his screams. I heard Anastasio scream in 
pain and beg for his life. It was the first time I had ever heard my husband cry. As I 
watched the video, I felt pain and grew angry. Why was no one helping him? Why, if 
they heard him beg for mercy, did they not stop inflicting pain?69   
  

Bernardo described his reaction to hearing the audio of his brother’s screams:  
 

I’ve never heard my brother scream like that. I’ve never heard anyone scream like that. It 
was deeply painful to hear my brother suffer so immensely and know I couldn’t do 
anything to stop it. Even today, I can’t sleep when I think about what I heard on that 
audio recording. His screams echo in my head.70 

 
Bernardo has never watched the video of the beating recorded by another eyewitness 

because the “screams are already too much for [him] to handle.”71  
 
Maria also remembers feeling that the second video released two years later “confirmed” 

her initial skepticism about Anastasio getting into a fight. She asserts that “Anastasio was not 
aggressive while the agents beat and tased him. They tortured my husband in public. If 
government agents could do this in front of dozens of witnesses, I can’t help but think: what are 
they doing to migrants behind closed doors?”72   

 
Yeimi feels that she “must hide the way” 73 her father died because she does not want 

people to feel sorry for her or talk to her about the incident.74 She feels stigmatized by the way 
her father died because her father “was defenseless, but still, they killed him like he was a 
coward or a horrible person. They violated him.”75 
 

 
 
69 Exh. B, supra note 46, at ¶¶ 31–32. 
70 Exh. E, supra note 46, at ¶ 33. 
71 Id. at ¶ 33. 
72 Exh. B, supra note 46, at ¶¶ 33–34. 
73 Exh. C, supra note 46, at ¶ 31. 
74 Id. at ¶ 30. 
75 Id. at ¶ 31. 
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Anastasio’s death deprived his family of his love and affection and plunged Petitioners 
into a profound crisis from which they have never recovered. “When the United States border 
agents killed Anastasio,” Bernardo explains, “they shattered me and my family.”76 Martin 
concurs that “in killing my brother, those agents broke our family in a way that we will never be 
able to repair.”77 To this day the effects of Anastasio’s death continue to impact the family.  
 
According to Bernardo: 
 

Anastasio’s death changed our entire family. Before his death, we did everything 
together. Now, we can’t talk about it. Everyone goes to a separate room to cry and grieve 
on their own. It's too painful to all be together and see such pain in the people that we 
love the most.78 

 
Maria also describes the profound and on-going impacts on the family 
 

Without Anastasio’s warm and lighthearted personality, we are lost, broken. We no 
longer enjoy Sundays as a family. We no longer host BBQs with the same joy. The few 
times we gather now, we gather in pain, not celebration. We cry, and we mourn.79 

 
Similarly, Yeimi explains that after her father’s death, her family has had to endure “an 

emotional weight” that “does not let [them] live in peace or be happy.”80 Yeimi states that she is 
“worried about all [her] siblings” because they lack a father and there is no way to make up for 
her father’s absence.81 She also felt fear in witnessing how her father’s death affected her mother 
and uncles.82  
 

The Petitioners have suffered extreme hardship in coping with Anastasio’s death. 
Overnight, Maria became a single mother of five, facing an unimaginable amount of pain and 
daunting economic challenges.83 The psychological and physical stresses took a toll on Maria 
who was diagnosed with vertigo and severe back pains.84 Yeimi explains that her self-esteem 
“plummeted” after her father’s death and that she “did not care about anything” and did 
“whatever [she] could not to think about what happened to [her] father.”85  

 
Yemi does not feel like her family, or anyone can understand the pain she still 

experiences. “I did not want to be around anyone, so I distanced myself from everybody. People 
cannot understand that I feel alone, totally alone. I keep everything to myself. I do not like to talk 

 
 
76 Exh. E, supra note 46, at ¶ 11. 
77 Exh. D, supra note 46, at ¶ 17. 
78 Exh. E, supra note 46, at ¶ 29. 
79 Exh. B, supra note 46, at ¶ 42. 
80 Exh. C, supra note 46, at ¶ 17. 
81 Id. at ¶ 18. 
82 Id. at ¶ 23. 
83 Exh. B, supra note 46, at ¶ 40. 
84 Id. at ¶ 40. 
85 Exh. C, supra note 46, at ¶ 16. 
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about it. I feel nothing.”86 Bernardo experiences loss of memory, difficult concentrating, 
insomnia, and emotional numbness.87 Martin explains that there are “no pills for this kind of 
pain.”88 
 

Anastasio’s son, Daniel, visited a psychologist for five months after his father’s death and 
continues to feel despondent; Anastasio’s daughter, Daniela, rarely socializes; and Fabian, who 
was eleven when his father died, retreated into himself. According to Yeimi, 
 

Fabian is extremely depressed. He is so isolated from the world. Fabian almost never 
comes out of his room. He has never had a girlfriend, he does not go to school, and he 
does not work. At times, we have to knock on his bedroom door to check to see if he is 
still alive. We know it is because of my father's death. Witnessing what Fabian is going 
through deepens our pain. We all try to put on a strong face for him, so he feels 
comfortable coming out of his room. The last thing we want is for him to step out of his 
room and see more sadness.89 

 
In the midst of their pain and anguish, the Petitioners have relentlessly sought justice for 

Anastasio. They brought civil litigation against the agents responsible for Anastasio’s death and 
the U.S. government. Maria describes the civil litigation as a “grueling” experience90 and failing 
to provide the family any sense of justice.91 Bernardo observes that “the money from the civil 
suit . . . fixes nothing [because] [m]oney is not justice for killing my brother.”92 
 

The Petitioners made multiple attempts to provide input into the criminal investigation 
but were blocked at every turn. Maria explains that the family never received any information 
about the criminal investigation until federal prosecutors convened a meeting to inform them that 
no charges would be brought against the agents. Maria said the decision felt like a “slap in the 
face.”93 Yeimi, who also attended the meeting, walked out of the room after the announcement, 
feeling insulted and demoralized.94  
 

 
 
86 Id. at ¶ 26. 
87 Exh. E, supra note 46, at ¶¶ 20–23. 
88 Exh. D, supra note 46, at ¶ 17. 
89 Exh. C, supra note 46, at ¶ 19. Maria states that Fabian is 24 years old and despite therapy and antidepressants 
still struggles with the loss of his father: 

He stays in his room for days and refuses to engage in family activities like Thanksgiving and birthdays. He 
hurts himself. He scratches himself out of family pictures in an attempt to remove himself from the pain 
that pervades our family. He is stuck at the age at which he lost his father, with no friends, no 
responsibilities, and no motivation to live without his father. I often fear that he will take his life. I thought 
time would help him heal, but it has already been 12 years. I believe once there is justice, he will come a 
little closer to finding peace.    

See also Exh. B, supra note 46, at ¶ 39. 
90 Exh. B, supra note 46, at ¶ 46. 
91 Id. at ¶ 48. 
92 Exh. E, supra note 46, at ¶ 37. 
93 Exh. B, supra note 46, at ¶ 43. 
94 Exh. C, supra note 46, at ¶ 35. 
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The family members felt deeply stigmatized by the DOJ’s press release, the only public 
statement made by federal prosecutors regarding the incident, which asserts that Anastasio was 
high on methamphetamines and combative. Maria feels that the U.S. government robbed the 
family of justice by “denying fault and instead shifting the blame to Anastasio, causing pain and 
tainting [her] husband’s memory.”95 Bernardo believes “Border agents told lies about [his] 
brother to distract attention from what they did.”96  
 

The Petitioners believe an independent, impartial, and thorough investigation is the only 
antidote to this disinformation. To this end, Petitioners have also made numerous media 
appearances and participated in countless protests and campaigns which has put a further strain 
on the family’s health and wellbeing.97 According to Maria, the Petitioners have “fought long 
and hard for justice.”98 

 
Bernardo describes his motivation and efforts to secure justice for his brother:  

 
I want clarity about what happened. I want the truth. Since Anastasio's death, I have 
participated in so many protests to try to get the truth about what happened to him and 
ensure that what happened to our family doesn’t happen to anyone else. I went to 
Washington D.C. twice, once to speak with lawmakers and once to file the Inter-
American petition. I went to speak at law schools about my brother's case. I’ve done 
many interviews with the press so people don't forget about what happened to my 
brother, and the agents don't forget what they did. We’ve organized protests in San Diego 
with other families whose family members were also killed by Border Patrol. All of this 
is painful. Every time I speak about it, it’s like going backwards and re-opening that box 
filled with pain and grief. I feel supported by other families who have experienced this, 
but I also feel so helpless knowing that despite what happened to us the government 
hasn’t changed anything.99 

 
Maria has “built a community with other families who have lost their loved ones to 

border agents” and wants to “show all these families that justice can be achieved if they demand 
it.”100 She “cannot live in peace knowing those responsible for [her] husband’s death have not 
been held accountable and continue to hold their positions. Those responsible for killing 
Anastasio must be held liable for their actions.”101  

 
Yeimi describes her need for justice: 
 

 
 
95 Exh. B, supra note 46, at ¶ 57. 
96 Exh. E, supra note 46, at ¶ 36; Exh. C, supra note 46, at ¶ 39 (stating that Anastasio was always “relaxed,” 
respectful, and “level-headed” with law enforcement).  
97 Exh. B, supra note 46, at ¶ 41. 
98 Id. at ¶ 49. 
99 Exh. E, supra note 46, at ¶ 38. See also Exh. B, supra note 46, at ¶ 51 (stating that Maria has participated “in 
multiple press events, been interviewed dozens and dozens of times, and spoken at events organized by non-profit 
organizations and universities”). 
100 Exh. B, supra note 46, at ¶ 53. 
101 Id. at ¶ 56. 
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I felt like a sucker because I was not able to make sure the people who killed my father 
were held responsible. I never received any answers. It makes me feel powerless. 
Although I try to move on and do things with my life, knowing that my father's killers 
are free is a burden and a huge blow to my ego and self-image. How am I supposed to see 
myself as a good daughter and move on with my life, when I cannot even get the guys 
responsible for my father's death to be held accountable?102 

 
 To “make things right,” Yeimi feels that “the government must punish the people 
involved, and there should be an apology and changes to the law.”103 Martin observes that “the 
government used all its power to cover it up, protect their own, and deny us justice.”104 He feels 
angry and exhausted by the extraordinary efforts his family has undertaken to achieve justice and 
the lack of result. Martin explains, “I’m tired of fighting the same fight and seeing nothing 
change. It’s exhausting. It’s torture.”105 He wants “the agents who killed my brother to go to 
prison” and an “acknowledgement of what the United States government did to my family.”106 
He believes “[m]y parents deserve justice. María deserves justice. Anastasio’s children deserve 
justice. We all deserve justice.”107 
 
 According to the United States, however, the Petitioners have no recourse before the 
Inter-American Commission on Human Rights. During the hearing, the United States contended 
that “settlement agreement precludes any further action in this case.”108 The notion that monetary 
compensation extinguishes the United States’ obligation to investigate and punish those 
responsible for Anastasio’s death runs counter to decades of Inter-American case law. Inter-
American case law is clear, States cannot kill and pay to avoid international state responsibility. 
Anastasio’s life has no price. 
 

Under Inter-American standards, the United States cannot evade its international human 
rights obligations under the American Declaration to investigate and punish the perpetrators with 
a domestic civil settlement. Petitioners have alleged that the United States violated core, 
nonderogable rights which the United States has failed to repair in accordance with Inter-
American case law. A State’s obligations are only satisfied at an international level when the 
State admits responsibility for a violation and fully repairs the harms caused by the violation.109   
   

In accordance with the terms of the waiver, the domestic civil settlement “is in no way 
intended to be, and should not be construed as, an admission of liability or fault on the part of the 

 
 
102 Exh. C, supra note 46, at ¶ 37. 
103 Id. at ¶ 44. 
104 Exh. D, supra note 46, at ¶ 23.  
105 Id. at ¶ 29. 
106 Id. at ¶ 26. 
107 Id. 
108 Merits Hearing, supra note 2, at 1:00:23–º1:00:26. 
109 Inter-American Commission on Human Rights, General Guidelines on the Follow-up of Recommendations and 
Decisions of the Inter-American Commission on Human Rights, OEA/Ser.L./V/II.173, doc. 177, at 10 (Sept. 30, 
2019, https://perma.cc/49UC-ZNWH. 
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United States, its agents, servants or employees.”110 The purpose of the settlement is not to 
clarify the facts related to Anastasio’s death or punish  those responsible, but to “avoid[] the 
expenses and risks of further litigation.”111 The aim of the civil settlement was not justice but 
judicial efficiency. When a state provides monetary compensation without an acknowledgement 
of wrongdoing, the Inter-American Court has not only considered the case and issued a binding 
judgment but has decided not to consider the awarded sum when determining its compensatory 
order.112  
 
 In sum, the Petitioners have not waived their right to pursue justice through litigation 
before the Inter-American Commission. Yeimi captures the hope of Petitioners in the Inter-
American Commission stating: 
 

I hope the Inter-American Commission investigates, learns the truth, and condemns 
border agents for what they did. The U.S. should admit that my father's rights were 
violated. They do not want to admit it. They want to cover it up. They tried to pay us off 
with settlement money. I hope the Inter-American Commission makes the U.S. admit it is 
wrong and requires it to do something about it; tell the public, tell the world that U.S. law 
enforcement was wrong. All I am asking for is justice.113 

 
III. The United States Has Implemented Ineffective, Piecemeal Reforms that Do Not 

Constitute Effective Measures of Non-Repetition.  
 

The United States has a legal duty to provide full reparations to Petitioners for the harms they 
suffered as a result of violations of the American Declaration. The purpose of reparations 
measures is to make the victim whole by providing “restitutio in integrum” or full restitution, for 
the damages caused.114 In accordance with Inter-American standards, reparations must include 
measures of truth and justice, satisfaction, non-repetition, rehabilitation, and compensation. 
Petitioners are entitled to “adequate, effective and prompt reparation” which should be 
“proportional to the gravity of the violations and the harm suffered.”115  The United States has 
failed to fulfill its duty to provide full reparations.116 

 

 
 
110 Estate of Hernández Rojas v. United States, Stipulation for Compromise Settlement and Release of Federal Tort 
Claims Act, Claims Pursuant to 28 U.S.C. § 2677, No. 3:11-CV-0522-POR-DHB, 2:13–16 (S.D. Cal. Mar. 23, 
2012). 
111 Id. at 2:16–19. 
112 Caso Tenorio Roca and others v. Perú, Preliminary Exceptions, Merits, and Costs, Judgment, Inter-Am. Ct. H.R. 
(ser. C) No. 147, ¶ 328-329 (Jun. 22, 2016). 
113 Exh. C, supra note 46, at ¶ 48. 
114 Inter-Am. Comm’n H.R., Reparations for the Violation of the Right to Freedom of Expression in the Inter-
American System, OEA/Ser.L/V/II. CIDH/RELE/INF.5/12, ¶¶ 7, 9 (Dec. 30, 2012). 
115 G.A. Res. 60/147, UN Principles on the Right to a Remedy and Reparation, ¶ 15 (Dec. 6, 2005). 
116 See e.g. U.N. GAOR. 56th Sess., Supp. No. 10 at 91, U.N. Doc. A/56/10 (2001); see also American Convention 
on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123 entered into force July 18, 1978, reprinted in 
Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/1.4 rev.8 at 43, art. 
62(3) (2001). 
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In a previous submission, the United States opposed reparations in this case.117 At the 
hearing, the United States pointed to piecemeal reforms to argue that the State is “committed to 
holding law enforcement officers accountable” but does not demonstrate how these reforms 
address the harms suffered by Petitioners; ensure that the violations will not be repeated; or bring 
law, policies, and practices in line with the American Declaration.   

 
The list of updated policies furnished by the United States provides only the appearance of 

reform. In reality, more than 250 persons have died in fatal encounters with border agents since 
the homicide of Anastasio in 2010.118 Not a single border agent involved in a killing has been 
held accountable. More than twelve years after Anastasio’s death, the U.S. use of force legal 
standard remains unchanged, oversight of U.S. Customs and Border Protection remains woefully 
inadequate, and victims’ access to judicial sources of justice have been dramatically limited. 
 

A. The United States must avoid repetition of violations by amending use of 
force laws and policies.   
  

i. The American Declaration requires use of force be strictly necessary and 
proportionate, and exercised free of discrimination.  

 
International human rights standards on use of force are guided by the imperative of 

protecting the right to life—a supreme, nonderogable right—from arbitrary deprivation by the 
State. International standards limit the use of force—including less-lethal force—to principles of 
legality, precaution, necessity, proportionality, and non-discrimination.119 Exercise of less-lethal 
force—such as the use of batons, chokeholds, and positional restraints—is permitted only when 
strictly necessary and proportionate to the needs of the situation and a legitimate objective.120 

Agents must only use force as a last resort after exhausting all other options, use de-escalation 
tactics and provide warnings when force is to be deployed.121  
 

 
 
117 2017 U.S. Resp., supra note 2, at 4 (stating that “[t]he settlement agreement and ensuing dismissal of Petitioners’ 
case in the district court show that Petitioners have now received adequate and effective remedies for the actions 
surrounding Mr. Hernández’s death"). 
118 Southern Border Communities Coalition, Fatal Encounters with CBP Since 2010, Fatal Encounters with CBP 
Since 2010 (updated Jan. 31, 2023) https://perma.cc/S7RB-F8BD; See also 1,034 people have been shot and killed 
by police in the past year, Washington Post, (updated Nov. 11, 2022), https://perma.cc/3HLK-NX57. 
119 See Anastasio Hernandez Rojas and Family v. United States, Brief amicus curiae of International Law Experts 
(Oct. 23, 2022). See also Salas Galindo v. United States, Case 10.573, Inter-Am. Comm’n H.R., Report No. 121/18, 
OEA/Ser.L./V/II.169, doc. 138 ¶ 341 (2018). 
120 See id.; Inter-Am. Comm'n on H.R., Report on the Human Rights of Persons Deprived of Liberty in the Americas, 
¶ 240, OEA/Ser.L.V/II, doc. 64 (2011) [hereinafter Report on the Human Rights of Persons Deprived of Liberty in 
the Americas], https://perma.cc/T34J-NUSS. 
121 Inter-Am. Comm’n on H.R., Res. 1/08, Principles and Best Practices on the Protection of Persons Deprived of 
Liberty in the Americas, 168 (Mar. 13, 2008) [hereinafter IACHR Principles & Best Practices], 
https://perma.cc/F7RM-WYV2; Inter-Am. Comm’n on H.R., Police Violence Against Afro-Descendants in the 
United States, ¶ 220, OEA/Ser.L./V/II, doc. 156 (Nov. 26, 2018) [hereinafter IACHR Report on Police Violence in 
the United States], https://perma.cc/R58S-8AVP; Report of the Special Rapporteur on Extrajudicial, Summary or 
Arbitrary Executions, Christof Heyns, ¶ 59, U.N. Doc. A/HRC/26/36 (Apr. 1, 2014) (explaining States have an 
obligation to require agents give clear warning of their intent to use force).  
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International human rights bodies have imposed heightened responsibility on States to 
protect the right to life when a victim is under the state’s custody, only permitting the use of 
force in exceptional cases.122 Similarly, Electronic Control Weapons (ECWs), which are 
regulated as a lethal force by multiple international bodies,123 must be restricted to “situations of 
exceptional nature.”124 

 

Under Articles I and II of the American Declaration, states have a duty to apply use of 
force and policing standards equally to all.125 Racially biased law enforcement practices by 
agents using unnecessary and disproportionate force “represent a clear threat to the human 
rights” of racial minorities.126 The Inter-American Commission and multiple other international 
bodies have called for states to eliminate racial profiling practices and policies.127 
 

When a state’s use of force standards falls short of Inter-American obligations, the 
Commission may order the state to enact legislation that brings the use of force standards in 
compliance with international principles.128 

 
ii. CBP reforms of use of force policies fail to bring use of force law and 

policies in compliance with Inter-American standards and will not prevent 
further abuse.  

 
At the time of Anastasio’s death, U.S. law and CBP policy on use of force permitted acts 

of force that would be considered excessive under Inter-American standards. U.S. law and CBP 

 
 
122 Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Eighth United Nations 
Congress on the Prevention of Crime and the Treatment of Offenders, Havana, 27 August to 7 September 1990, 
U.N. Doc. A/CONF.144/28/Rev.1, principle 15 (1990) [hereinafter U.N. Basic Principles on the Use of Force]; 
Committee against Torture, Concluding Observations on the Combined Third to Fifth Periodic Reports of the 
United States of America, ¶ 27, U.N. Doc. CAT/C/USA/CO/3-5 (Dec. 19, 2014) [hereinafter CAT Concluding 
Observations].  
123 See e.g., CAT Concluding Observations, supra note 122, ¶ 27; see also UN Committee against Torture condemns 
Dutch plans for broad introduction of Taser weapons, Privacy First (May 13, 2013), https://perma.cc/F42E-3Q7E 
perma.cc/F42E-3Q7E) (Committee member stating that “[o]ur position as a Committee is that Tasers shouldn’t be 
used at all.”). 
124 U.N. Human Rights Committee, General Comment No. 36 on Article 6 of the International Covenant on Civil 
and Political Rights, on the Right to Life (Advance Unedited Version), CCPR/C/GC/36, ¶ 14 (Oct. 30, 2018), 
https://perma.cc/DP4J-KTTS.  
125 IACHR Report on Police Violence in the United States, supra note 121, at ¶ 7.  
126 Id. at ¶ 5. 
127 Id. at ¶ 87. 
128 See Diaz Family v. Venezuela, Case 12.662, Inter-Am. Comm’n H.R., Report No. 80/17, OEA/Ser.L./II.163, doc. 
93, ¶ 132(4) (July 5, 2017) (ordering Venezuela to enact legislation that brings domestic use of lethal force standards 
in compliance with principles of necessity and proportionality). See also Dorzema v. Dominican Republic, Merits, 
Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 251, ¶ 274 (Oct. 24, 2012) (ordering the 
Dominican Republic to incorporate principles of legality, proportionality, necessity, and exceptionality into its 
domestic use of force law to ensure non-repetition of killings by security forces); IACHR Report on Police Violence 
in the United States, supra note 121, at ¶¶ 13,15 (recommending that the United States, “as a matter of urgency,” 
bring its domestic use of force law in line with international law by, for example, “observing the principles of 
exceptionality, necessity, proportionality, and legality,” incorporating de-escalation requirements, and conforming to 
international standards concerning use of deadly force).   
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policy did not require state agents to use the minimum amount of force necessary, or to use a 
type of force that is proportionate to the threat posed; or to exhaust available, less-harmful force 
alternatives. U.S. law and CBP policy permitted the use of Tasers, a weapon described by 
international bodies as a lethal force device, in wide-ranging circumstances that involved no 
serious threat to life or safety. The federal prosecutors declined to prosecute the agents 
responsible for Anastasio’s death because the investigation was inadequate and the domestic 
legal standards authorize the agents’ excessive use of force.  

 
During the hearing, the United States argues that a list of policy reforms, including the 

creation of advisory committees and review boards, the incorporation of language regarding de-
escalation and the use of ECWs, and changes to duty to report misconduct and training standards 
demonstrate the United States commitment to holding law enforcement accountable and obviates 
the need for the Commission to intervene in the case. 
 

Unfortunately, the reforms enacted since Anastasio’s death fail to adhere to Inter-
America principles of legality, necessity, proportionality, and non-discrimination. First, the 
cornerstone of U.S. law and CBP policy regulating the use of force remains the “objective 
reasonableness” standard. Under this standard, the focus of a legal inquiry is on the perception of 
danger and the subjective knowledge of state agents. In an amicus brief in support of the 
Petitioners in this case, Erwin Chemerinsky, a renowned scholar and expert in use of force, 
observed that the “[objective reasonableness standard] means that [U.S. law] does not turn on 
whether the officer was threatened, but rather if the officer perceived a threat.”  In contravention 
to international protections, the United States’ legal standard on use of force prioritizes the 
officer’s perception of danger (even when the agent’s belief about the level of danger is 
mistaken) over preservation of the life of the civilian.   
 

CBP 2021 use of force policies and trainings uphold the objective reasonableness 
standard.129 “In all instances covered in [CBP] policy,” including the use of chokeholds, batons, 
and ECWs, an agent’s perception, not the victim’s rights, determines the legality of the force 
used.130 CBP policy even allows less-lethal use of force in defense of the degradation of physical 
barriers along ports of entry.131  

 
Second, although CBP policy now states that “agents shall employ de-escalation tactics 

and techniques,”132 under DHS policy, CBP agents have “no duty to meet force with equal or 
lesser force,” “retreat to avoid the reasonable use of force,” or “wait for an attack before using 

 
 
129 U.S. Customs and Border Patrol, CBP Use of Force – Administrative Guidelines and Procedures Handbook, 3 
(2021) [hereinafter 2021 CBP Use of Force Handbook]. 
130 Id. at i, 13–16. 
131 Id. at 11.  
132 Id. at 7. 
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reasonable force to stop a threat.”133 Under these permissive standards, border agents continue to 
use disproportionate and unnecessary force.134  

 

Third, the United States does not limit the use of force against victims in custody. While 
CBP policy requires that persons in custody receive medical assistance when exposed to 
chemical spray or ECDs,135 agents are authorized to use the full range of force outlined in CBP 
policies against individuals in custody.136  
 

Fourth, the United States fails to regulate Tasers in conformance with international 
standards. CBP policy does not require warnings to the victim, prohibit their use in custody, nor 
limit their use to a proportional or necessary response.137 Further, ECWs are categorized as “less 
lethal force” despite evidence and consensus of international bodies that Tasers should be 
regulated as lethal force.138  

 
Lastly, U.S. law and policy permits border agents to engage in racial profiling in border 

enforcement.139 It is unsurprising that the vast majority of victims of use of force incidents are 
Latinos, in particular Mexican Nationals. Indeed, use of force incidents by border agents have 
increased from nearly 600 to 900 incidents a year in the last three years.140 The United States 
must comply with InterAmerican law to ensure the non-repetition of human rights violations.  
 
 

 
 
133 CBP Use of Force Policy Handbook incorporates the DHS Policy on the Use of Force. 2021 CBP Use of Force 
Handbook, supra note 129, at 60; Department of Homeland Security, Policy Statement 044-05: Department Policy 
on the Use of Force (Sept. 7, 2018).  
134 See e.g., Southern Border Communities Coalition, Fatal Encounters with CBP Since 2010 (updated Jan. 31, 
2023), https://perma.cc/S7RB-F8BD (noting that on February 2014, a border agent shot and killed a man after 
allegedly being struck in the face by a rock and sustaining minor injuries.); Id. (noting that on January 2021, a 
border agent shot and killed a Cuban national because he allegedly refused to drop a rock he was holding); Jamison 
Childress shot by U.S. border patrol near B.C.-Washington crossing, CBC NEWS (Mar. 20, 2015), 
https://perma.cc/EWS5-3J4X20 (describing that on March 2015, a border agent shot in the head a 20-year-old, 
Canadian man who allegedly sprayed the agent with a chemical spray); Suit Alleges Brutish Border Patrol Behavior 
at Sea, SAN DIEGO READER, (Aug. 21, 2015), https://www.sandiegoreader.com/news/2015/aug/21/ticker-suit-
alleges-brutish-behavior-sea (describing that on June 2015, border patrol agents rammed into a panga - without 
warning to the panga - with 20 migrants aboard, splitting the panga into pieces); Border Patrol Agent Kills Woman 
Attempting to Cross Texas Border, ABCNEWS (May 26, 2018), https://perma.cc/R2YX-VCDR (reporting that on 
May 2018, 20-year-old Guatemalan national was killed by border agents because she was part of a group that 
“rushed” the officer, [CBP] said, shifting from an earlier statement that the officer was attacked “using blunt 
instruments”).  
135 2021 CBP Use of Force Handbook, supra note 129, at 16–17, 19. 
136 See generally id.; See e.g. U.S. Customs and Border Protection, Statement-Use of Force Incident- Douglas, AZ, 
(May 24, 2022), https://perma.cc/3VPU-KNG3; Border agents fired fatal shots after migrant grabbed a weapon, 
FBI says, WASHINGTON POST (Oct. 6, 2022), https://perma.cc/H2WP-XX85 (stating that on October 2022 a border 
agent shot a Mexican national in custody after he allegedly grabbed a pair of scissors from the desk). 
137 2021 CBP Use of Force Handbook, supra note 129, at 16–18.  
138 Id. at 14, 16.  
139 2021 CBP Use of Force Handbook, supra note 129, at 69. 
140 U.S. Customs and Border Protection, Assaults and Use of Force Statistics (updated Oct. 12, 2022), 
https://perma.cc/TKF7-BHX6. 
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B. CBP reforms of investigative procedures fail to guarantee independent and 
impartial investigations of CBP violence.  

 
The United States claims that it has increased the effectiveness of its investigative 

procedures surrounding use-of-force incidents by establishing use-of-force review boards 
(UFRBs), creating a new CBP oversight office — the Office of Professional Responsibility 
(OPR)—and disbanding secret, U.S. Border Patrol Critical Incident Teams (BPCIT). These 
institutional reforms merely repackage the investigative processes that guaranteed impunity in 
Anastasio’s case. These policy changes fall far short of international human rights standards and 
have not and will not prevent further abuse and impunity.  
 

Established in 2014, UFRBs were designed to “build” upon the work of BPCITs, 
determine whether use of force is “consistent with” CBP’s objectively reasonable standard, and 
make recommendations concerning policy and misconduct following use of force incidents. 141  
The structure of UFRBs undermine the independence of the investigations. Senior officials direct 
the review and ultimately retain decision-making authority on cases involving officer 
misconduct.142 Moreover, in most cases, UFRBs rely on the facts provided by BPCIT teams.143 
UFRB decisions have repeatedly reaffirmed prior CBP determinations that force was consistent 
with policy without any independent investigation.144  

 
The National UFRB has reviewed only 63 use of force incidents since Anastasio’s 

homicide.145 The incident that took Anastasio’s life was the first incident the board reviewed. In 
all but two incidents, which did not result in death, agents were found to have acted in 
compliance with policy. The low number of reviewed incidents in concerning given the 
increasing number of use of force incidents. More than 250 people have died in encounters with 
border agents since Anastasio’s death146 and there are hundreds of use of force incidents every 

 
 
141 2021 State Resp., supra note 2, at 12–13.  
142 The NUFRB is comprised of ten voting members. The NUFRB is led by CBP’s Office of Internal Affairs, CBP’s 
Assistant Commissioner serves as the Chairperson of the NUFRB, and other members include Border Patrol's Chief 
of Operations, Border Patrol Management Official, and ICE/OPR. The most influential members on the NUFRB 
hail from CBP. U.S. Customs & Border Protection, Customs and Border Protection Directive 4510-038 Response to 
Use of Force Incidents, 3 (July 27, 2015), https://perma.cc/9835-A6KJ. Furthermore, two of the four board positions 
on the LUFRB are held by CBP officials. 
143 See generally, U.S. Customs and Border Protection, Use of Force Case Summaries, https://perma.cc/PH9W-
HKJ3; See e.g., U.S. Customs and Border Protection, CBP Use of Force Case Summaries - “Aug. 16, 2018 - Use of 
Force Incident Near Fallbrook, California,” Customs and Border Protection, https://perma.cc/W3HA-YD7Z; U.S. 
Customs and Border Protection, CBP Use of Force Case Summaries - ”June 17, 2021 - Use of Force Incident Near 
Ajo, Arizona,” https://perma.cc/K2AM-MQV8; U.S. Customs and Border Protection, CBP Use of Force Case 
Summaries - “May 28, 2010, use of force incident at the San Ysidro Port of Entry San Ysidro, California,” 
https://perma.cc/G73D-N8HN. 
144 See generally, U.S. Customs and Border Protection, Use of Force Case Summaries, https://perma.cc/PH9W-
HKJ3. When reviewing the violence against Anastasio, six years following the incident, the NUFRB determined that 
the use of force by the CBP “was in compliance with CBP’s Use of Force Policy in effect at the time of this 2010 
incident.” 
145 Id. 
146 Southern Border Communities Coalition, Fatal Encounters with CBP Since 2010 (updated Jan. 31, 2023) 
https://perma.cc/S7RB-F8BD. 
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year; over 900 incidents last year alone according to CBP data.147 Moreover, the UFRBs apply 
the same permissive use of force standard, objective reasonableness, that is out of step with 
international human rights obligations. It is therefore unsurprising that the United States 
government is unable to provide a single example of when UFRB review has led to 
accountability for a killing.148   

 
The United States claims that the elimination of shadow investigative units, known 

BPCITs, represent significant reform. Yet, the United States has taken no action to identify, 
much less remedy, the impact of at least thirty years of BPCIT interference into criminal 
investigations of use of force. Nor has the United States acted to counter the influence of BPCIT 
units on on-going investigations. In 2015, a CBP directive assigned BPCIT agents to Use of 
Force Incident Teams (UFIT) which respond to use of force incidents.149 The incorporation of 
BPCIT agents into UFITs suggests that the corrupt practices that permeated BPCITs continue in 
other institutionalized arms of CBP, impacting investigations and use of force review boards.150 
Indeed, according to the directive, both UFITs and the NURFB relied on information provided 
by BPCIT to determine whether an officer used excessive force.151 

 
Despite, CBP’s decision to disband of BPCITs, effective October 2022, the agency still 

allows for “management inquiries” by Border Patrol that could lead to interference with 
investigations, undermining their independence and impartiality.152 Only days after this 
Honorable Commission held a hearing in this case in November 2022, an off-duty Border Patrol 
agent shot and killed a U.S. citizen in a parking lot in San Antonio, Texas.153 The CBP account 
lists a number of investigative agencies involved, including the UFRB, but makes no mention of 
management teams. On the other hand, the local media reported that “[p]olice said the 
investigation is ongoing and Border Patrol Management is on the scene which is standard 
procedure in incidents like this one.”154 The involvement of management teams undermines the 
independence and impartiality of the investigations. 

 

 
 
147 U.S. Customs and Border Protection, Use of Force Statistics for Fiscal Year 2022, https://perma.cc/MC3M-
P4YD. 
148 See Further Observations of the United States, 13 (Dec. 17, 2021). 
149 U.S. Customs & Border Protection, A Customs and Border Protection Directive 4510-038 Response to Use of 
Force Incidents, 2 (July 27, 2015), https://perma.cc/9T89-CK7R. 
150 Southern Borders Community Coalition, Southern Borders Community Coalition, Letter to Congress Requesting 
Congressional Investigations and Oversight Hearings on the Unlawful operation of the U.S. Border Patrol’s 
Critical Incident Teams (BPCITs), 4 (Oct. 27, 2021), https://perma.cc/R8Z5-NYJ4. 
151 Southern Borders Community Coalition, Southern Borders Community Coalition, New information that raises 
the stakes on the investigation of Border Patrol Critical Incident Teams (BPCITs) and implicates other parts of CBP 
(Aug. 11, 2022), https://perma.cc/NS4L-CR7L. 
152 See U.S. Customs & Border Protection, Memorandum for Distribution from Chris Magnus Concerning Critical 
Incident Response Transition and Support, 1 (May 3, 2022), https://perma.cc/6ZM8-NYHT. 
153 U.S. Customs & Border Protection, Off-duty border patrol agent responds to a gunman in a residential area 
(November 11, 2022), https://perma.cc/WX5R-BBVC. 
154 Man shot and killed by off-duty Border Patrol agent, KENS5 Station (updated Nov. 13, 2022), 
https://perma.cc/AE3Y-M68F. 
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The State claims that the creation of CBP OPR in 2015, a “standalone office,” improved 
investigatory oversight.155 However, OPR is not structurally independent of CBP involvement 
and oversight.156 OPR is under the command of an Assistant Commissioner who reports directly 
to the CBP Commissioner.157 Further, CBP’s OPR lacks practical independence regarding its 
investigative authority. U.S. statute gives OPR concurrent authority to “investigate criminal and 
administrative misconduct by officers, agents, and other employees of U.S. Customs and Border 
Patrol” with external bodies, including the FBI.158 The authority to investigate criminal and 
administrative misconduct deviates from the norm of other agencies’ Offices of Professional 
Responsibility which are limited to investigating administrative matters.159 Although a DHS 
Management Directive  granted the right of first refusal regarding investigations into CBP 
misconduct to the Office of Inspector General (OIG),160 this limitation of OPR’s investigative 
authority is not reproduced in the statute that grants OPR its powers. Thus, there is no federal 
check on CBP OPR’s investigative reach, allowing it to legally surpass OIG’s authority and 
investigate the misconduct of its own employees.  

 
C. The United States has further limited victims’ access to justice 

 
 Under the American Declaration, the United States has an obligation to ensure that “every 
person may resort to the courts to ensure respect for his legal rights.”161 This right is no longer 
fully available in the United States. In the twelve years since Anastasio’s death, the United States 
has virtually eliminated access to civil remedies for victims of excessive use of force by federal 
law enforcement. The U.S. Supreme Court has reshaped domestic law to shield federal law 
enforcement from accountability. In 2002, the Supreme Court ruled in Egbert v. Boule that 
victims could not sue the federal government in court for misconduct if an “alternative” 
mechanism for redress existed.162 Robert Boule, who runs a bed-and-breakfast on the U.S.-
Canada border, had sued Border Patrol agent Erik Egbert for damages after he entered the inn 
without a warrant in search of a guest and threw Boule to the ground, injuring him. The court’s 
decision closes the courthouse doors to victims of abuse by U.S. border agents and instructs them 
to seek redress from the agency’s administrative grievance process, which is ineffective and 
insufficient. Victims who are unable to secure justice from CBP’s oversight mechanisms, which 
lack independence and impartiality, will find federal courthouse doors closed to them.  
 
 
 

 
 
155 U.S. Customs & Border Protection, Memorandum for Distribution from Chris Magnus Concerning Critical 
Incident Response Transition and Support, (May 3, 2022), https://perma.cc/6ZM8-NYHT. 
156 6 U.S.C. § 211 (j)(3).  
157 Merits Hearing, supra note 2, at 1:11:35. 
158 Id. 
159 See e.g., 6 U.S. Code § 253 (establishing that ICE can only investigate noncriminal matters relating to ICE agent 
misconduct.) 
160 Office of Inspector General, Office of Inspector General, DHS Management Directive 0810.1 (June 10, 2004), 
https://perma.cc/HE7U-FC2V) (providing that OPR should not investigate any CBP misconduct until DHS OIG 
declines to do so).  
161 American Declaration for the Rights and Duties of Man, Art. XVIII. 
162 596 U.S. ___, 3 (2022). 
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IV. Conclusion & Petition 
 

Anastasio Hernandez Rojas and Family vs. United States is this Honorable Commission’s 
first opportunity to examine an incident involving excessive use of force law by U.S. law 
enforcement and the systems and structures that foster state violence and impunity at the U.S.-
Mexico border. The lack of effective oversight and accountability and the deficiencies of U.S. 
laws and policies contributed to the United States’ failure to respect Anastasio’s personal 
integrity and life, to prevent the acts of violence against Anastasio, and virtually ensured that the 
agents would be shielded from responsibility. 

 
 Since 2010, more than 250 migrants and U.S. citizens have died as the result of an encounter 

with a CBP agent at the U.S.-Mexico border. Impunity in this cases is a predestined outcome. 
U.S. law condones as “objectively reasonable” force that under international standards amounts 
to torture or excessive use of force. Since 1987, U.S. Border Patrol has used BPCITs to mitigate 
and conceal the culpability of agents involved in serious human rights violations. Moreover, 
secrecy is the rule for federal grand jury investigations. U.S. law blocks participation and access 
to information about grand jury proceedings by victims and their families. Because of these 
systems and laws, the Petitioners in the case have endured on-going violations their rights to 
personal integrity, truth, and justice. 
 

This case reaches this Honorable Commission at a critical and urgent moment. The United 
States is in the midst of racial reckoning. In their December 17, 2021 submission to this 
Commission, the United States underscored its “commit[ment] to holding law enforcement 
officers accountable for abuses of power and excessive uses of force with regard to persons of all 
races and ethnicities.”163 More recently, the President of the United States issued an Executive 
Order acknowledging the disparate impact of law enforcement violence in Black and Brown 
communities and committed to address it.164 However, U.S. Customs and Border Protection is 
the largest law enforcement agency in the country, has one of the weakest accountability 
structures in the federal government. The 20,000 agents stationed along the U.S.-Mexico border, 
who are part of an agency force of 60,000 agents, proudly self-identify as a paramilitary force 
and operate largely free of oversight. Successful disciplinary, civil, or criminal actions against 
U.S. border agents are exceedingly rare for killings: CBP’s system for handling complaints of 
abuse and misconduct is patently ineffective; to date, no known civil plaintiff in a border killing 
case has won at trial; and the U.S. Department of Justice has closed all but one criminal 
investigation of a border killing without pursuing charges.165 
 

 
 
163 2021 U.S. Resp., supra note 2, at 8. 
164 In an Executive Order on Advancing Effective, Accountable Policing and Criminal Justice Practices to Enhance Public Trust 
and Public Safety, issued on May 25, 2022, President Biden stated, “[W]e must acknowledge that . . . fatal encounters have 
disparately impacted Black and Brown people and other people of color. The pain of the families of those who have been killed 
is magnified when expectations for accountability go unmet, and the echoes of their losses reverberate across generations. More 
broadly, numerous aspects of our criminal justice system are still shaped by race or ethnicity. It is time that we acknowledge the 
legacy of systemic racism in our criminal justice system and work together to eliminate the racial disparities that endure to this 
day.” 
165 Anastasio Hernandez Rojas and Family v. United States, Petition, 8 (Mar. 29, 2016). 
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Based on the facts and arguments submitted in our pleadings and the arguments presented 
during the hearing, Petitioners respectfully request that the Inter-American Commission on 
Human Rights apply Article 38, given the United States refusal to address the merits of the case, 
determine that the United States has violated Petitioners’ rights enshrined in Articles I, II, XVIII, 
XXV, and XXVI of the American Declaration, and instruct the United States to provide 
reparations including: 

 
1. Conduct an exhaustive, timely, independent, and impartial investigation of Anastasio 

Hernandez Rojas’s death and the obstruction of justice that followed; 
 

2. Disclose publicly all official records related to prior investigations, including 
investigations conducted by the grand jury, the U.S. Border Patrol Critical Incident Investigative 
Team, the Department of Homeland Security Office of Inspector General, Customs and Border 
Protection Office of Internal Affairs, and CBP Use of Force Review Board; 
 

3. Publicly acknowledge and apologize for its responsibility for violating Anastasio 
Hernandez and his family’s human rights and affirm its commitment to respecting and protecting 
the rights of undocumented Mexican migrants; 

 
4. Enact legislative changes to transform the justice system to prevent state violence and 

impunity that violates human rights by: 
 
a. Amend use of force laws and policies and relevant law enforcement trainings to 
conform to its obligations under the American Declaration to limit force to that 
which is strictly necessary and proportionate and free of discrimination; 
 
b. Enact legislation to criminalize torture committed within the United States;  
 
c. Enact legislation that prohibits the Department of Homeland Security and its 
largest agency, Customs and Border Protection, from investigating their own 
agents in incidents involving death or serious injury; and  
 
d. Reform grand jury proceedings to allow participation by victims and their next-
of-kin, require public disclosure of grand jury transcripts in cases involving law 
enforcement violence, and ensure the impartiality and independence of 
prosecutors. 
 

5. Provide health and educational assistance to Petitioners.  
 

Dated: February 14, 2023 
 
Respectfully submitted, 

       
Roxanna Altholz       Andrea Guerrero 
Co-Director, Berkeley Law IHRLC     Exec. Dir., Alliance San Diego 


