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CRIMINAL PROSECUTIONS FOR POLICE MISCONDUCT RARELY OCCUR OR 

ARE SUCCESSFUL IN THE UNITED STATES 
 
 

Introduction 

In the past year, law enforcement officers in the United States have shot and killed 1,039 

people.1 This year is not an anomaly; since January 1, 2015, law enforcement personnel have 

shot and killed 7,802 Americans.2 The victims tend to be men between the ages of 20 and 40 

years old, and the police shoot Black Americans at more than twice the rate of white Americans.3 

These shootings occur in every state.4  Since 2010, Southern Borders Communities Coalition has 

documented nearly 250 fatal encounters with Customs and Border Patrol Officers.5 

 However, only seven officers were charged with murder or manslaughter in 2017, ten in 

2018, 12 in 2019, 16 in 2020, and 21 in 2021.6 Even fewer officers are convicted of these crimes; 

convictions also are rare for less egregious acts of violence.7 From 2005 until 2020, only five 

officers were convicted of federal criminal deprivation of civil rights, three officers were 

 
1 Fatal Force, WASH. POST., https://www.washingtonpost.com/graphics/investigations/police-
shootings-database/ (updated Oct. 7, 2022).   
2 Id. 
3 Id. More than 95 percent of the victims are male, and more than half of the victims are between 
the ages of 20 and 40 years old.  
4 Id. 
5 See https://www.southernborder.org/deaths_by_border_patrol 

6 Erik Ortiz, More officers were charged in fatal police shootings in 2021. Not everyone sees 
progress., NBC NEWS (Jan. 22, 2022), https://www.nbcnews.com/news/us-news/officers-
charged-fatal-police-shootings-2021-not-everyone-sees-progres-rcna12799.  
7 See Amelia Thomson-DeVeaux, Nathaniel Rakich & Likhitha Butchireddygari, Why It’s So 
Rare For Police Officers to Face Legal Consequences, FIVETHIRTYEIGHT (June 4, 2020), 
https://fivethirtyeight.com/features/why-its-still-so-rare-for-police-officers-to-face-legal-
consequences-for-misconduct/ (listing the number of convictions per charge in a table).  
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convicted of official misconduct, and a single officer was convicted of aggravated assault.8  

Successful disciplinary, civil, or criminal actions against U.S. border agents are exceedingly rare. 

No known civil plaintiff in a border killing case has won at trial; and the Department of Justice  

has closed all but one criminal investigation of a border killing without pursuing charges. In 

April 2018, the first federal prosecution of a U.S. border agent in relation to a killing that took 

part across the U.S.–Mexico border ended in an acquittal.9  

A combination of factors contributes to the difficulty of prosecuting police for 

misconduct in the United States. First, the law and the Supreme Court’s interpretation of the law 

makes convicting a law enforcement officer of a felony difficult.  The legal standard of looking 

at the use of force solely from the perspective of the officer at the time makes it particularly 

difficult to hold law enforcement officers accountable.  Second, in the criminal trial process, jury 

bias and support within the grand jury system favor law enforcement officers. Third, prosecutors 

might be biased towards law enforcement officers because of working relationships and police 

union contributions to elections. Finally, law enforcement colleagues, police departments, and 

police unions all support police officers and may make prosecuting a fellow officer difficult. 

This brief explains each of these factors that together contribute to the lack of successful 

prosecutions against police misconduct in the United States.  

 
8 Thomson-DeVeaux, Rakich & Butchireddygari, supra note 6.  
9 Ana Alderstein, A Not-Guilty Verdict Absolves Border Patrol of Cross-Border Killing, NPR 
(Nov. 25, 2018), 
https://www.npr.org/2018/11/25/670668243/a-not-guilty-verdict-absolves-border-patrol-of-
cross-border-killing; Paul Ingram, Swartz 
Trial: Boy Mortally Wounded But Alive When BP Agent Shot Him in Head, Says Expert, 
Tuscon Sentinel (Nov. 5, 2018), 
http://www.tucsonsentinel.com/local/report/110518_swartz_trial/swartz-trial-boy-mortally-
wounded-but-alive-when-bp-agent-shot-himhead- 
says-expert/. 
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 I submit this brief to aid the Court in this matter.  I am the Dean and Jesse H. 

Choper Distinguished Professor of Law at the University of California, Berkeley School of Law.  

I have been teaching constitutional law and criminal procedure since 1980 and have written 

extensively on the topic, including a book published last year, Presumed Guilty:  How the 

Supreme Court Empowered the Police and Subverted Civil Rights (2021).  I also have litigated 

on appeal a number of cases concerning excessive police force.  In 2022, I am the President of 

the Association of American Law Schools. 

I. The law supports police. 

Police officers can be liable for criminal misconduct under state and federal law. 

Federally, 18 U.S.C. § 242 makes it a crime for anyone operating “under color of any law,” like 

a police officer, to “willfully” deprive someone of “any rights, privileges, or immunities” 

protected by the Constitution or other United States laws.10 Prosecutors must prove these 

elements of Section 242 beyond a reasonable doubt.11 Police officers are not the only people who 

act “under color of any law” and can violate rights, however, prosecutions under this statute are 

incredibly low.12  From 1990 until 2019, federal prosecutors filed an average of 41 Section 242 

cases per year, ranging from a low of 19 cases in 2005 to a high of 67 in 2008.13 For context, 

 
10 18 U.S.C. § 242. 
11 Taryn A. Merkel, Protecting Against Police Brutality and Official Misconduct, BRENNAN CTR. 
FOR JUST. 6 (Apr. 29, 2021), https://www.brennancenter.org/our-work/research-
reports/protecting-against-police-brutality-and-official-misconduct (see official report 
download). 
12 18 U.S.C. § 242. For example, correctional officers also act under color of law. Merkel, supra 
note 9, at 6. 
13 Police Officers Rarely Charged for Excessive Use of Force in Federal Court, TRAC REPORTS 
(June 17, 2020), https://trac.syr.edu/tracreports/crim/615/ (note that these may be fiscal years). A 
U.S. Department of Justice report highlights that it charged “more than 580 law enforcement 
officials” under Sections 241 and 242 from 2009 until 2016. Civil Rights Division Highlights: 
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Section 242 cases composed just 0.027 percent of 184,274 federal prosecutions in fiscal year 

2019.14 

Two aspects of Section 242 inhibit prosecutions and convictions. First, federal 

prosecutors must show that a police officer accused of misconduct acted willfully, the highest 

criminal mens rea standard and higher than that of “relevant state statutes.”15 As a Brennan 

Center for Justice report explains, “accident, mistake, fear, negligence, nor bad judgment” do not 

equate to willful actions under Section 242.16 The Supreme Court also “stringently” interpreted 

the willful requirement in Screws v. United States, a 1945 case in which a sheriff, policeman, and 

special deputy had beat a handcuffed Black man named Robert Hall to death.17 The Court held 

that willful means to act “in open defiance or in reckless disregard of a constitutional 

requirement which has been made specific and definite.”18 This high standard limits prosecutions 

of police officers. In 2012, prosecutors did not charge the police officer who killed Ramarley 

Graham, shot after the officer followed him, broke down the door to his home, and wrongly 

thought he had a gun, because they did not believe they could prove the willful mens rea beyond 

a reasonable doubt.19  

 
2009 - 2017, CIV. RTS. DIV., U.S. DEPT. OF JUST. 32 (Jan. 2017), 
https://www.justice.gov/crt/page/file/923096/download.  
14 TRAC REPORTS, supra note 11. 
15 Merkel, supra note 9, at 6, 8-9. 
16 Id. at 6. 
17 Id. at 6; 325 U.S. 91, 92-93. 
18 Merkel, supra note 9, at 6; Screws, 325 U.S. at 105. 
19 Merkel, supra note 9, at 6.  
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Second, rather than prohibit specific actions of misconduct, Section 242 broadly prohibits 

the infringement of “any” right.20 While inclusive, this vagueness actually tends to support police 

because of the interpretation from Screws.21 Prosecutors must prove beyond a reasonable doubt 

that the officer had the “specific bad intent” to deprive the victim of a right “made specific” by 

the Constitution, laws, or judicial opinions.22 Officers must have had “clear notice” of the law, 

such as from their training.23 Yet officers may not know the details of constitutional law 

developed through cases, a reason why advocates suggest amending the law and enumerating for 

clarity the misconduct actions that Section 242 prohibits.24 For now, the standard remains high. 

As a federal court of appeals judge noted, “the specific intent requirement imposed by Screws 

has made it harder for the government to win convictions, even in cases where the defendants 

obviously acted in bad faith.”25 

 Finally, Section 242 cases typically involve constitutional rights, including the prohibition 

of the “use of excessive force,” guaranteed under the Fourth Amendment.26 The Supreme Court 

has held that excessive force claims against all law enforcement officers – including Custom and 

Border Patrol Officers – must be brought under the Fourth Amendment.  In these cases, the legal 

standard very much favors law enforcement. The 1989 Supreme Court case Graham v. Connor 

 
20 Id. at 6; 18 U.S.C. § 242. 
21 Merkel, supra note 9, at 6 
22 Id. at 7; Screws, 325 U.S. at 104. 
23 Merkel, supra note 9, at 7. 
24 See id. at 9. 
25 Paul J. Watford, Hallows Lecture: Screws v. United States and the Birth of Federal Civil 
Rights Enforcement, 98 MARQ. L. REV. 465, 482 (2014).  
26 JOANNA R. LAMPE, CONG. RSCH. SERV., LSB10495, FEDERAL POLICE OVERSIGHT: CRIMINAL 
CIVIL RIGHTS VIOLATIONS UNDER 18 U.S.C. § 242 3 (June 15, 2020), 
https://crsreports.congress.gov/product/pdf/LSB/LSB10495.  
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set out the standard and held that the use of force is excessive if it is “unreasonable.”  Excessive 

force is judged via “the perspective of a reasonable officer on the scene, rather than with the 

20/20 vision of hindsight.”27  Indeed, the Custom and Border Patrol standard for the use of force 

policy is based on this and uses the reasonableness standard as articulated by the Supreme 

Court.28  

 
In practice, this means that the law does not turn on whether the officer was threatened, 

but rather if the officer perceived a threat.29 For example, if a suspect is holding a toy gun, but a 

reasonable officer would have thought it was real and feared for his or her life, shooting the 

suspect likely would not rise to a legally criminal level.30 Officers thus may not have violated a 

law by killing someone if they had an “objectively reasonable” belief that their life or the life of 

an innocent party was in danger.31 Not only does the law make it difficult for prosecutors to 

prove instances of criminal police misconduct, but this standard legally justifies what some 

civilians might consider misconduct in the first place.32 The reasonable use of force from the 

perspective of the officer standard tremendously favors law enforcement personnel and makes 

 
27 Graham v. Connor, 490 U.S. 386, 396 (1989). Note that state law may have different 
standards. German Lopez, Police can use deadly force if they merely perceive a threat, VOX 
(Nov. 14, 2018), https://www.vox.com/identities/2016/8/13/17938226/police-shootings-killings-
law-legal-standard-garner-graham-connor. 
28 See, e.g., U.S. CUSTOMS & BORDER PROTECTION, USE OF FORCE POLICY, 
GUIDELINES & PROCEDURES HANDBOOK 1 (2014), 
http://www.cbp.gov/sites/default/files/documents/UseofForcePolicyHandbook.pdf (citing 
Graham v. Connor, 490 U.S. 386 (1989); Tennessee v. Garner, 471 U.S. 1 (1985)). 
 
29 See Dara Lind, When is it legal for a cop to kill you?, VOX (July 6, 2016), 
https://www.vox.com/2014/8/13/5994305/legal-police-lethal-force-murder. 
30 See id. 
31 See id.; Graham, 490 U.S. at 397. 
32 See Lind, supra note 26. 
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criminal prosecution or civil recovery very difficult.  It explains why Customs and Border Patrol 

Agents are virtually never prosecuted though being responsible for the killing of many unarmed 

individuals. 

II. The legal process supports police. 

Law enforcement officers not only benefit from the law, but also from structural 

advantages in the legal system. First, they may have “high-quality” representation by their 

unions.33 Because this lawyering is of an elevated standard from that of typical criminal 

defendants, police officers often choose to take their cases to trial.34 At trial, defense attorneys 

might portray the officers as benevolent community defenders and bring in skilled expert 

witnesses, typically former law enforcement officials.35  

Also, the law enforcement officer charged stands before a judge and jury who may trust 

the law enforcement decisions.36 Although recent protests against police may be changing this 

attitude, juries tend to trust police officers, given that they have no criminal record, are 

experienced at testifying in court, and have a job that is “inherently dangerous.”37 And for 

 
33 Emma Tucker, Mark Morales & Priya Krishnakumar, Why it’s rare for police officers to be 
convicted of murder, CNN (Apr. 21, 2021), https://www.cnn.com/2021/04/20/us/police-
convicted-murder-rare-chauvin/index.html.  
34 Id.  
35 Mark Berman & Kimberly Kindy, Prosecutors charged more police after Ferguson but 
struggled to win convictions. Will that change after George Floyd?, WASH. POST. (Sept. 4, 
2020), https://www.washingtonpost.com/national/prosecutors-charged-more-police-after-
ferguson-but-struggled-to-win-convictions-will-that-change-after-george-
floyd/2020/09/04/326a1a08-e2f4-11ea-8181-606e603bb1c4_story.html. 
36 Id.  
37 Mark Berman, When police kill people, they are rarely prosecuted and hard to convict, WASH. 
POST. (Apr. 4, 2021), https://www.washingtonpost.com/nation/2021/04/04/when-police-kill-
people-they-are-rarely-prosecuted-hard-convict/; Tucker, Morales & Krishnakumar, supra note 
30.  
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“difficult, split-second decisions,” police officers often receive the “benefit of doubt.”38 One 

former state prosecutor repeated the sentiment from juries he spoke with after trials: “We were 

convinced what he did was wrong. But we weren’t convinced what he did was murder.”39  

 Second, the grand jury in federal and state courts process favors the police. For felonies, 

the Fifth Amendment provides a federal right to a grand jury indictment, and about half of the 

states also require a grand jury indictment.40 A grand jury decides if there is probable cause that a 

defendant committed a crime; if so, the grand jury indicts the defendant, and the case goes to 

trial.41 These private tribunals consist of jurors drawn from the normal jury pool, prosecutors, 

called witnesses, and no judge or defense counsel.42 The prosecutor presides.43 Grand juries 

indict in most cases where an indictment is sought by the prosecutor; in 2010 out of more than 

162,300 federally prosecuted cases, grand juries indicted in all but eleven.44 In contrast, grand 

juries do not tend to indict in police misconduct cases. For example, in Houston, Texas, grand 

 
38 William H. Freivogel, Why It’s So Hard to Hold Police Accountable for Excessive Force, ST. 
LOUIS PUB. RADIO (Dec. 7, 2014), https://news.stlpublicradio.org/government-politics-
issues/2014-12-07/why-its-so-hard-to-hold-police-accountable-for-excessive-force.  
39 Berman, supra note 34.  
40 Jeffrey Fagan & Bernard E. Harcourt, Professors Fagan and Harcourt Provide Facts on 
Grand Jury Practice in Light of Ferguson Decision, COLUM. L. SCH. (Dec. 5, 2014), 
https://www.law.columbia.edu/news/archive/professors-fagan-and-harcourt-provide-facts-grand-
jury-practice-light-ferguson-decision.  
41 Roger A. Fairfax, Jr., The Grand Jury’s Role in the Prosecution of Unjustified Police Killings 
– Challenges and Solutions, 52 HARV. CIV. RTS.-C. L. L. REV. 397, 401 (2017), 
https://harvardcrcl.org/wp-content/uploads/sites/10/2017/07/Fairfax.pdf.  
42 Fagan & Harcourt, supra note 37.  
43 Id. 
44 Id.; Philip Bump, The rarity of a federal grand jury not indicting, visualized, WASH. POST. 
(Nov. 24, 2014), https://www.washingtonpost.com/news/the-fix/wp/2014/11/24/the-rarity-of-a-
federal-grand-jury-not-indicting-visualized/. 
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juries cleared officers in shootings 288 times consecutively.45 This is potentially because 

prosecutors conduct these tribunals differently. In the much publicized case in Ferguson, 

Missouri, a St. Louis County Grand Jury convened against the officer who shot Michael Brown, 

prosecutors used “aggressive” cross-examination against many witnesses (but not the officer 

himself), a prosecutor provided “inaccurate and misleading instructions” on controlling law and 

only corrected it weeks after, and the prosecutors did not suggest charges for the officer.46 The 

grand jury decided not to indict.47  

III. Prosecutors support police. 

 Prosecutors have a conflict of interest in prosecuting criminal allegations of police 

misconduct.48 First, more than 95 percent of local district attorneys in the United States are 

elected.49 Prosecutors receive campaign donations from police unions, entities that may also 

offer detrimental public statements about prosecutors who do not support police.50 To be re-

 
45 James Pinkerton, Hard to charge, HOUS. CHRON., 
https://www.houstonchronicle.com/local/item/Bulletproof-Part-3-Hard-to-charge-24421.php 
(2013) (listing additional data); Fagan & Harcourt, supra note 37. 
46 Fagan & Harcourt, supra note 37. 
47 Id. Additionally, Missouri Gov. Jay Nixon announced he would not appoint a special 
prosecutor to present to a second grand jury. 
48 See generally Kate Levine, Who Shouldn’t Prosecute the Police, 101 IOWA L. REV. 1447 
(2016), https://ilr.law.uiowa.edu/print/volume-101-issue-6/who-shouldnt-prosecute-the-police/.  
49 Levine, supra note 45, at 1476, citing ANGELA J. DAVIS, ARBITRARY JUSTICE: THE POWER OF 
THE AMERICAN PROSECUTOR 25 (2007). As of 2012, the United States was the only country in 
the world with elected prosecutors. Justin Glawe, The Strange Relationship Between Politics, 
Prosecutors, and Police Shootings, VICE (Sept. 1, 2015), 
https://www.vice.com/en/article/xd7g3q/the-strange-relationship-between-politics-prosecutors-
and-police-shootings-902, citing Michael J. Ellis, The Origins of the Elected Prosecutor, 121 
YALE L. J. 1528, 1530 (2012).  
50 Eric Westervelt, Are Prosecutors Too Cozy With Police? Some Das Say Campaign 
Contributions Need to End, NPR (June 18, 2020), 
https://www.npr.org/2020/06/18/879562369/are-prosecutors-too-cozy-with-police-some-das-say-
campaign-contributions-need-to; see Levine, supra note 45, at 1476. 
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elected, a prosecutor might rely on the continued support of police unions and therefore not 

“vigorously prosecute[]” police officers.51  

Second, prosecutors work closely with police when prosecuting non-police criminal 

defendants.52 This is true of federal as well as state level prosecutors.  Law enforcement officers 

are usually the first contact with any alleged criminal, investigating and arresting them.53 Once 

assigned to a case, prosecutors might call police officers to testify as witnesses.54 This “reliance” 

means that prosecutors must maintain a “smooth working relationship” with police and view 

them as allies.55  Over 20 years ago, I did a study of the Los Angeles Police Department after its 

Rampart scandal and saw an unwillingness of prosecutors to challenge even obvious police lies.  

The prosecutors rely on the police every day and want to cultivate a good relationship with them. 

These conflicts of interests contribute to a low level of police misconduct arrests and 

convictions. In 2015, a prosecutor “who typically works alongside the officer’s department” led 

the adjudicatory process for 85 percent (217) of officers cleared of wrongdoing in killings.56 As 

of 2015, only three states require by law a special prosecutor to handle cases where a police 

officer was involved in a civilian death.57 Yet even in states with an independent entity handling 

 
51 See id.  
52 Levine, supra note 45, at 1465. 
53 Id. at 1465-66. 
54 See id. at 1468. 
55 Id. at 1469-70. 
56 Ties that Bind: Conflicts of Interest in Police Killings, THE GUARDIAN (Dec. 31, 2015), 
https://www.theguardian.com/us-news/2015/dec/31/ties-that-bind-conflicts-of-interest-police-
killings.  
57 Id.  
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police criminal misconduct, prosecutions are still rare, indicating that prosecutorial ties to police 

are just one component of a system thwarting misconduct prosecutions.58 

IV. Police support police. 

 The support of other police officers can protect officers against misconduct prosecutions 

and convictions. First, the culture within American police departments does not support criminal 

prosecutions of colleagues. If a prosecutor charges a police officer with a criminal offense, their 

fellow officers might resist any investigation by refusing to gather evidence or act as truthful 

witnesses.59 Some police departments may have a code of silence—or, “blue wall of silence”—

among officers.60 Some officers fear that if they even report instances of misconduct, their 

colleagues will not protect them when they themselves need it.61 This culture can make it 

difficult for prosecutors to use those closest to a crime, the fellow officers, to support a 

conviction. For example, in a 2018 case against a Minneapolis police officer charged with the 

 
58 Since 2015, New York has followed a gubernatorial executive order mandating that the office 
of the state attorney general handle police prosecutions in cases resulting in death where the 
victim was unarmed; the office’s 43 investigations led to three officers charged but no 
convictions by November 2021. Sarah Maslin Nir, Jonah E. Bromwich, & Benjamin Weiser, A 
Special Unit to Prosecute Police Killings Has No Convictions, N.Y. TIMES (Feb. 26, 2021, 
updated Nov. 30, 2021), https://www.nytimes.com/2021/02/26/nyregion/new-york-police-
accountability.html. As of publication of the article, a quarter of the investigations were open.  
59 German Lopez, Police officers are prosecuted for murder in less than 2 percent of fatal 
shootings, VOX (Apr. 2, 2021), https://www.vox.com/21497089/derek-chauvin-george-floyd-
trial-police-prosecutions-black-lives-matter.  
60 Id.; Tucker, Morales & Krishnakumar, supra note 30; see also POLICE ACCOUNTABILITY TASK 
FORCE, RECOMMENDATIONS FOR REFORM: RESTORING TRUST BETWEEN THE CHICAGO POLICE 
AND THE COMMUNITIES THEY SERVE 69-70 (Apr. 2016). https://igchicago.org/wp-
content/uploads/2017/01/PATF_Final_Report_4_13_16-1.pdf (“Current and former [Chicago 
Police Department] officials have also increasingly acknowledged a ‘code of silence.’”). 
61 ERWIN CHEMERINSKY, PRESUMED GUILTY 21 (2019).  
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third-degree murder of a 911 caller, several officers refused to cooperate with the prosecutor and 

answer questions.62 

Second, police unions contracts can turn the “code of silence into official policy” through 

protective internal policies.63 In almost all American states and cities, statutes or regulations do 

not prohibit police unions from collective bargaining with municipalities.64 A 2017 study of 178 

police union contracts found that around 88 percent had at least one provision protecting officers 

in internal disciplinary review procedures.65 These include delaying interviews, providing 

officers with copies of all evidence of their wrongdoing days before an interview, limiting 

consideration of disciplinary history by removing instances from personnel files, limiting 

investigation length, limiting the ability to investigate civilian complaints, and requiring 

 
62 Riham Feshir, Rights and protections at the heart of spat between prosecutor, police, MPR 
NEWS (Mar. 22, 2018), https://www.mprnews.org/story/2018/03/22/rights-protections-at-heart-
of-spat-between-prosecutors-police. The officers claimed that they refused the interviews 
because the prosecutor did not go through the department, which would have “offered them 
immunity from prosecution.” 
63 POLICE ACCOUNTABILITY TASK FORCE, supra note 57, at 14, 70 (“The code of silence is 
institutionalized and reinforced by [Chicago Police Department] rules and policies that are also 
baked into the labor agreements between the various police unions and the City.”). 
64 As of December 2021, collective bargaining with police unions was only prohibited in 
Georgia, North Carolina, South Carolina, Tennessee, and Texas, as well as Birmingham, 
Alabama, Gilbert, Arizona, Mesa, Arizona, Colorado Springs, Colorado, and Norfolk, Virginia. 
States and cities with statutes or regulations that prohibit collective bargaining with police 
unions, BALLOTPEDIA, 
https://ballotpedia.org/States_and_cities_with_statutes_or_regulations_that_prohibit_collective_
bargaining_with_police_unions. 
65 Stephen Ruskin, Police Union Contracts, 66 DUKE L. J. 1191, 1224 (2017) 
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=3890&context=dlj; see also Reade 
Levinson & Lisa Girion, U.S. police union contracts: Main takeaways from Reuters analysis, 
REUTERS (Nov. 17, 2020), https://www.reuters.com/article/us-usa-police-rochester-takeaways/u-
s-police-union-contracts-main-takeaways-from-reuters-analysis-idUSKBN27X1EW (providing 
an additional analysis).  
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arbitration for adjudicating disciplinary appeals.66 Moreover, as of 2015, 14 states had a “Law 

Enforcement Officers’ Bill of Rights,” which statutorily guarantee officers certain treatment in 

internal investigations.67 

These provisions often mean that misconduct does not come with harsh consequences 

within police departments; from 2006 until 2017, the largest United States police departments  

fired 1,881 officers for misconduct—but reinstated 451 because of union contract 

requirements.68 “Procedural favoritism” is thus one component that creates a “problematic 

culture of criminal justice insiders.”69 Indeed, a 2000 survey found that only 39 percent of police 

officer respondents agreed that “Police officers always report serious criminal violations 

involving abuse of authority by fellow officers.”70 

Conclusion 

 In summary, there are legal, structural, and cultural protections for American law 

enforcement officers. The law, the legal system, the prosecutors, and the police combine to cause 

a lack of criminal prosecutions for police misconduct in the United States and to make successful 

prosecutions exceedingly rare. 

 
 
 
 
 

 
66 Ruskin, supra note 62, at 1222-39. 
67 Eli Hager, Blue Shield, THE MARSHALL PROJECT (Apr. 27, 2015), 
https://www.themarshallproject.org/2015/04/27/blue-shield#.Etqk3UTYF; see generally Kate 
Levine, Police Suspects, 116 COLUM. L. REV. 1197 (2016).  
68 Adam Serwer, The Authoritarian Instincts of Police Unions, THE ATLANTIC (July/Aug. 2021), 
https://www.theatlantic.com/magazine/archive/2021/07/bust-the-police-unions/619006/.   
69 Levine, Police Suspects, supra note 64 at 1206.  
70 Sewer, supra note 65.  
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