
 
 

 
 
 

23 June 2023 
 
Committee Secretary 
Senate Legal and Constitutional Affairs Committee 
PO Box 6100 
Parliament House 
Canberra ACT 2600 
 
By email: legcon.sen@aph.gov.au 
 

Dear Committee Secretary, 

 

ALS Submission in Response to the draft Family Law Amendment Bill 

I write to you on behalf of the Aboriginal Legal Service (NSW/ACT) Limited (‘ALS’) and thank you for 
the opportunity to provide a submission in response to the release of the Family Law Amendment Bill 
(‘the proposed Bill’). 

The ALS is a proud Aboriginal community-controlled organisation and the peak legal services provider 
to Aboriginal and Torres Strait Islander adults and children in NSW and the ACT. We currently 
undertake legal work in criminal law, care and protection law, and family law, and discrete areas of 
civil law. We also undertake broader work in law reform and wrap-around programs for community 
wellbeing. The ALS welcomes the opportunity to provide a submission to the Attorney-General’s 
Department on amendments to the Family Law Act 1975 (Cth) (‘the Act’). 

We rely on our previous submission in response to the draft Family Law Amendment Bill dated 2 
March 2023 (‘the Exposure Draft’). This submission is intended as ancillary to our previous submission, 
with a focus on our key concerns.  

In 2006 the Australian Government introduced substantial changes to the Act, many of which have 
produced positive developments within the structure of the family law system and case law. A key 
objective of the 2006 family law reforms was to encourage greater involvement of both separated 
parents in their children's lives after separation, provided that the children are protected from family 
violence or child abuse. We are concerned that the proposed Bill dilutes some of the positive 
developments that have occurred since 2006, particularly those which have improved the outcomes 
for Aboriginal and Torres Strait Islander children and families.  
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Schedule 1: Amendments to the framework for making parenting orders 

Part 1 – Best Interests of Children 

Objects of the Act  

The redrafted version of s 60B outlines two objects:  

• To ensure the best interests of children are met, including by ensuring their safety; and, 
• To give effect to the United Nations Convention of the Rights of the Child 1989 (‘UNCRC’).1 

The proposed amendments in the Bill remove s 60B (3): 

(3) …an Aboriginal child's or Torres Strait Islander child's right to enjoy his or her Aboriginal or 
Torres Strait Islander culture includes the right: 

 (a)  to maintain a connection with that culture; and 
 (b)  to have the support, opportunity and encouragement necessary: 

 (i)  to explore the full extent of that culture, consistent with the child’s age and 
developmental level and the child’s views; and 

 (ii)  to develop a positive appreciation of that culture. 
 

The UNCRC acknowledges the rights of Indigenous children and article 30 stipulates that Indigenous 
children must not be denied the right, in community with other members of his or her group, to enjoy 
his or her own culture, to profess and practise his or her own religion, or to use his or her own 
language. However, the UNCRC was not designed to guide family courts and further detail should be 
included in the objects of the Australia’s principal piece of family law legislation.  

The redrafted version of s 60B relies on the UNCRC to guide the courts. Furthermore, it provides little 
to no guidance for parties, particularly those who are self-represented.  

There is a real, albeit slim, possibility that if s 60B(3) was repealed and if 60CC(3)(a) is not passed—
there would be no explicit reference to Aboriginal and Torres Strait Islander cultural factors in 
parenting proceedings.  A specific reference to Aboriginal and Torres Strait Islander children rights 
should quite properly form part of the Objects and Principles of the Act in relation to Best Interest of 
Children. 

Recommendation 1 

The ALS submits that the redrafted s 60B should retain two of the objects set out in the current 
subsections sub-ss 60B(1)(a) and (b): 

• Ensuring that children have the benefit of both of their parents having a meaningful 
involvement in their lives, to the maximum extent consistent with the best interest of the 
child, and 

• Protecting children from physical or psychological harm from being subjected to, or 
exposed to, abuse, neglect or family violence. 

 

 
1 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into 
force 2 September 1990). 
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Recommendation 2 

A further recommendation is that s 60B should retain, in some form, an object supporting 
Aboriginal and Torres Strait Islander children's rights in respect of culture. We propose the 
following wording: 

• Protecting Aboriginal and Torres Strait Islander children’s rights to enjoy their culture 
including maintaining their connection with culture, community, family, language and 
country. 

 
 

There is a large body of work to suggest that culture, while important, is not enough on its own. The 
larger forces and systems need to play their role and become culturally responsive. Maintaining 
connection to Country, ancestry and kinship networks, as well as cultural continuity, Indigenous 
governance, self-determination and effective partnerships with government are fundamental to 
healing and supporting social and emotional wellbeing.  

This would provide practical parameters to the “best interests of children” and emphasise the 
importance of a child focused approach to parenting disputes. It would also safeguard against the 
removal of Aboriginal cultural factors from the Act and is consistent with the Closing the Gap National 
Agreement. 

 

Safety 

The proposed Bill amends the framework for how the court determines what is in a child’s best 
interests, outlined in s 60CC. Under the current legislation, the court must consider two primary 
considerations and thirteen additional considerations (‘current s 60CC factors’) when determining the 
best interests of a child. The redrafted provision substitutes the current s 60CC factors with six general 
considerations. For Aboriginal or Torres Strait Islander children, there are two additional 
considerations included at sub-s (3).  

There is a risk that s 60CC as it is drafted within the proposed Bill will not capture all relevant factors. 
Whilst s 60CC(2)(f) of the proposed Bill can be interpreted as a catch-all provision, there is a risk that 
relevant factors, previously included within the raft of additional considerations, may be overlooked 
by parties or the court. One area of particular concern is that the language around safety of the child 
is weaker in the Bill than the current Act. It is crucial that the safety of children is a key consideration 
of the courts. 

Recommendation 3 
 
We recommend the provision be redrafted to require the court to ensure any orders made are safe 
for the child similar to the wording that included in the Act at s 60CC(2A) and (2)(b), namely ‘the 
need to protect the child from physical or psychological harm from being subjected to, or exposed 
to, abuse, neglect or family violence.’ 
 

 
  



 

4 
 

Consideration of Aboriginality 
 
The ALS supports the inclusion of sub-ss 60CC(1)(b) and 60CC(3) which mandate the court to have 
regard to a child’s right to enjoy their Aboriginal or Torres Strait Islander culture. While all children 
have a right to enjoy their culture, it is appropriate to give prominence to child’s right to enjoy their 
Aboriginal or Torres Strait Islander culture. This ensures that Aboriginality is considered across the 
entire spectrum of decisions under the Act. 

 
There is a risk, however, that the effect of the provision will be diminished without proper use by legal 
advocates and an appropriate interpretation by members of the judiciary. This provision should be 
broad and flexible as possible to ensure no relevant considerations are excluded.  

We are also concerned that the language in the proposed s 60CC(3) is weaker than the language in 
the current legislation, namely s 60CC(6). The current legislation has been interpreted positively by 
the courts as a strong requirement for the courts to consider a child’s Aboriginal culture.2 

This provision should be redrafted to incorporate the language of the current legislation and ensure 
that the right of an Aboriginal child to have connection to culture is explicitly and properly protected 
by the legislation.   

Furthermore, the provision should be accompanied by cultural competency training for members of 
the judiciary, advocates, family report writers and independent children’s lawyers.  

 

Recommendation 4 
 
ALS recommends that the s 60CC(3)(a) is redrafted in the terms similar to the following [additional 
portion in bold]: 
 

Additional considerations—right to enjoy Aboriginal or Torres Strait Islander culture  
(3) For the purposes of paragraph (1)(b), the court must consider the following matters: 
(a) the child’s right to enjoy the child’s Aboriginal or Torres Strait Islander culture, by having 

and maintaining a meaningful connection with their family, community, culture, country 
and language, and any other relevant cultural issue or tie so that they are able to explore 
and appreciate the full extent of that culture. 

 
 
 

Note on the Reforms: 

The intended outcome of the reforms will only be achieved with proper implementation. Limited use 
by legal advocates, narrow application by the judiciary, limited resources, or a lack of cultural 
competency by professionals involved in proceedings will undermine the legislation.  

Aboriginal liaison officers should be available and accessible at all courts. This is particularly important 
where Aboriginal parties are self-represented and in regional and remote areas.   

  

 
2 See, for example, Davis v Spring [2007] FamCA 1149. 
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The proposed amendments should properly be accompanied by cultural competency training for 
professionals involved in family law proceedings, including at a minimum: members of the judiciary, 
family report writers, single experts, court child experts and court-based family dispute resolution 
practitioners. This is necessary to achieve true and equitable access to justice for Aboriginal and Torres 
Strait Islander peoples.  

The ALS welcomes the opportunity to discuss any matter raised in this submission. If you have any 
questions, please contact the ALS Policy team via email on policy@alsnswact.org.au 

Sincerely, 
 

 
 
Nadine Miles 
Principal Legal Officer  
Aboriginal Legal Service (NSW/ACT) Limited 
E: alsexecutive@alsnswact.org.au  
P: (02) 9213 4100 
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