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30 March 2023 
 
Thank you for the opportunity to make a written submission to the Commission in relation to 
our experiences of police interviewing children in circumstances where it has been 
communicated to police that the child wishes to exercise their right to silence. 
 
The Aboriginal Legal Service (NSW/ACT) Limited (‘ALS’) is a proud, Aboriginal community-
controlled organisation and the peak legal services provider to Aboriginal and Torres Strait 
Islander adults and children in NSW and the ACT.  
 
More than 200 ALS staff members based at 23 offices across NSW and the ACT support 
Aboriginal and Torres Strait Islander people through the provision of legal advice, information 
and assistance, and court representation in criminal law, children’s care and protection law, 
and family law. Increasingly, we represent Aboriginal and Torres Strait Islander families in the 
NSW Coroner’s Court, provide a variety of discrete civil law services, and undertake policy 
work and advocacy for reform of systems which disproportionately impact Aboriginal and 
Torres Strait Islander communities. 
 
The ALS has a state-wide children’s practice within its criminal law practice, and our solicitors 
appear in specialist and non-specialist Children’s Courts across the state. The ALS also 
operates a 24-hour telephone hotline known as the Custody Notification Service (‘CNS’), 7 
days per week. NSW Police are required by law to notify the CNS whenever an Aboriginal or 
Torres Strait Islander person is detained in custody.  
 
The following observations and recommendations are informed by our direct involvement with 
Aboriginal and Torres Strait Islander children who have interactions with police, both during 
the process of providing advice and support to clients in police custody via the CNS and in the 
course of providing court representation to children charged with criminal offences. 
 
In our experience, the majority of CNS calls proceed as they should: information provided to 
police that a client does not wish to participate in an interview is recorded in the Custody 
Management Record and the client is not interviewed. We recognise this and we recognise 
and appreciate the current, ongoing efforts of the NSW Police Youth Command to increase 
police diversion of children under the Protected Admissions Scheme.  
 
However, it is also our experience that police across NSW frequently interview children after 
receiving explicit instructions that the child does not wish to be interviewed. In our experience, 
this practice is long standing. 
 
The ALS submits that given the frequency of this widespread practice, its impact on the 
individual children involved, and its undermining of fundamental principles of criminal law and 
community confidence in police, it is a practice that is both systemic and extremely concerning.  
We support a comprehensive investigation into this issue by the Commission. 
 
Should you require further information in relation to this submission, please contact 

  
 
Sincerely, 
 

 
Keisha Hopgood 
Acting Principal Legal Officer  
Aboriginal Legal Service (NSW/ACT) Limited  
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The ALS Custody Notification Service (CNS) 
 
The ALS operates a free, 24-hour telephone hotline known as the Custody Notification Service 
(‘CNS’). The CNS operates 7 days per week, 365 days per year. The purpose of the CNS is 
to provide welfare support and legal advice to Aboriginal and Torres Strait Islander people in 
police custody in NSW and the ACT, and to enable police to meet their regulatory obligations 
under relevant statutory frameworks. 
 
In the 2022 calendar year, the CNS received a total of 27,807 custody notifications for 
Aboriginal and Torres Strait Islander people. Of these notifications, 4,742 (approximately 17%) 
related to children and young people aged between 10–17 (‘children’). 

History of the CNS 
 
The CNS was established in response to legislation enacted to implement recommendations 
of the Royal Commission into Aboriginal Deaths in Custody (‘RCIADIC’) National Report, 
which was tabled in Parliament on 9 May 1991.  
 
Over a period of five years, the Royal Commission had comprehensively examined the social, 
cultural and legal factors contributing to Aboriginal and Torres Strait Islander deaths in 
custody. The RCIADIC National Report emphasised both the enormous overrepresentation of 
Aboriginal and Torres Strait Islander people in custody and the numerous risks faced by 
Aboriginal and Torres Strait Islander people in custody, including inadequate medical and 
mental health support and a lack of access to competent and culturally informed legal advice.  
 
Recommendations 223 and 224 of the RCIADIC are set out as follows: 
 

223. That Police Services, Aboriginal Legal Services and relevant Aboriginal organisations at 
a local level should consider agreeing upon a protocol setting out the procedures and rules 
which should govern areas of interaction between police and Aboriginal people. Protocols, 
among other matters, should address questions of: 
 

a. Notification of the Aboriginal Legal Service when Aboriginal people are arrested or 
detained; 

b. The circumstances in which Aboriginal people are taken into protective custody by 
virtue of intoxication; 

c. Concerns of the local community about local policing and other matters; and 

d. Processes which might be adopted to enable discrete Aboriginal communities to 
participate in decisions as to the placement and conduct of police officers on their 
communities. (4:111) 

 
224. That pending the negotiation of protocols referred to in Recommendation 223, in 
jurisdictions where legislation, standing orders or instructions do not already so provide, 
appropriate steps be taken to make it mandatory for Aboriginal Legal Services to be notified 
upon the arrest or detention of any Aboriginal person other than such arrests or detentions 
for which it is agreed between the Aboriginal Legal Services and the Police Services that 
notification is not required. (4:111) 

 
These recommendations ‘seek to improve compliance with police practices and procedures 
by permitting Aboriginal and Torres Strait Islander people to receive legal advice delivered in 
a culturally sensitive manner at the earliest possible opportunity in order to prevent them from 
acquiescing to police demands in a manner which could jeopardise subsequent court 
proceedings’.1 These recommendations also seek to support the welfare of Aboriginal and 

 
1 Australian Law Reform Commission, Pathways to Justice – Inquiry into the Incarceration Rate of Aboriginal and Torres Strait 
Islander Peoples (ALRC Report 133, December 2017) 469 [14.82]. 
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Torres Strait Islander people in police custody by allowing for an independent welfare check 
by a representative of an Aboriginal community-controlled organisation. Government inquiries 
since the RCIADIC have emphasised the importance of custody notification services and 
recommended that they be strengthened and implemented in all jurisdictions.2 
 
The statutory scheme providing for the CNS commenced initially with the introduction of Part 
10A of the Crimes Act 1900 (NSW), which provided for a right to contact a lawyer and imposed 
an obligation on police to notify an ‘Aboriginal legal aid organisation’ whenever an Aboriginal 
or Torres Strait Islander person was ‘detained in respect of an offence’.3 These provisions 
have since been repealed and re-enacted under the Law Enforcement (Powers and 
Responsibilities) Act 2002 (NSW) and associated regulations. 
 
Prior to 1 July 2006, custody notification telephone lines were operated by six regional 
Aboriginal legal services in NSW and the ACT to answer calls from police meeting their 
regulatory obligations. These six services were unified to form the Aboriginal Legal Service 
(NSW/ACT) Limited on 1 July 2006, and, since that date, the ALS has provided a coordinated, 
state-wide CNS service with a single contact number for police.   
 
The CNS improves welfare outcomes for Aboriginal and Torres Strait Islander people in police 
custody in a number of ways, including by:  
 

• providing culturally safe and trauma-informed welfare support; 

• reducing the incidence of medical issues in custody; 

• reducing the incidence of deaths in custody;4 and 

• advocating for the presence of appropriate support persons for vulnerable clients, 
including children. 

 
The CNS also improves access to justice for Aboriginal and Torres Strait Islander people by:  
 

• providing timely and effective advice about a person’s legal rights, including an 
accused person’s right to silence;5 

• improving prospects of bail for persons under arrest in relation to criminal charges; 

• improving support for diversion pursuant to the Young Offenders Act 1997; and 

• improving the professionalism of police in custody management and detention 
practices. 

  

 
2 See, eg, Australian Law Reform Commission, Pathways to Justice – Inquiry into the Incarceration Rate of Aboriginal and 
Torres Strait Islander Peoples (ALRC Report 133, December 2017) 468, rec 14–3: ‘Commonwealth, state and territory 
governments should introduce a statutory requirement for police to contact an Aboriginal and Torres Strait Islander legal 
service, or equivalent service, as soon as possible after an Aboriginal and Torres Strait Islander person is detained in custody 
for any reason—including for protective reasons. A maximum period within which the notification must occur should be 
prescribed.’ 
3 Crimes (Detention After Arrest) Regulation 1998 (NSW) cl 28 (commenced 9 February 1998, since repealed). 
4 Some media sources have reported that, between the inception of the CNS and July 2016, there were no Aboriginal deaths in 
custody in NSW: see, eg, Emma James, ‘Rebecca Maher's Death in Custody Could Have Been Prevented if Police Called 
Ambulance’ (ABC News, Online, 5 July 2019). 
5 See Evidence Act 1995 (NSW) s 89; Petty v The Queen (1991) 173 CLR 95 at 97. An accused person’s right to silence is 
reflected in procedural regulations, including a custody manager’s obligation to give a caution pursuant to Law Enforcement 
(Powers and Responsibilities) Act 2002 (NSW) s 122(a). 

https://legislation.nsw.gov.au/view/html/repealed/current/sl-1998-0063#sec.28
https://www.abc.net.au/news/2019-07-05/rebecca-maher-death-in-custody-ruled-accidental/11282772
https://www.abc.net.au/news/2019-07-05/rebecca-maher-death-in-custody-ruled-accidental/11282772
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Legislative basis for the CNS and other statutory protections for vulnerable people in 
custody 
 
Access to the CNS is a statutory protection limited to Aboriginal and Torres Strait Islander 
people detained in police custody either for investigation under Part 9 of the Law Enforcement 
(Powers and Responsibilities) Act 2002 (NSW) (‘LEPRA’) or under the provisions relating to 
intoxicated persons contained in Part 16 of LEPRA.6 
 
The objects of Part 9 include ‘providing for the rights of a detained person and providing for 
the rights of a suspect who is in the company of a police officer in connection with an 
investigative procedure but who is not so detained’.7 These objects are given effect in Division 
3, which is headed ‘Safeguards relating to persons under arrest and protected suspects’. 
 
A number of statutory protections for ‘vulnerable persons’ – defined to include both children 
and Aboriginal and Torres Strait Islander people – are set out in Part 3 Division 3 of the Law 
Enforcement (Powers and Responsibilities) Regulation 2016 (NSW) (‘LEPRA Regulation’).  
 
Clause 37, headed ‘Legal and other assistance for Aboriginal persons or Torres Strait 
Islanders’, imposes a mandatory requirement on custody managers to inform any Aboriginal 
or Torres Strait Islander person in custody that a representative of the ALS will be notified that 
the person is being detained and the place at which they are being detained, and obliges the 
custody manager to notify the ALS accordingly.  
 
Although police are subject to the positive statutory obligation to notify imposed by cl 37, there 
is no protocol between the ALS and NSW Police in relation to the operation of the CNS. 
 
Other statutory protections for vulnerable persons contained in Part 3 Division 3 include: 
 

• a requirement that custody managers assist any vulnerable person in custody in 
exercising their rights under Part 9 of the Act, including any right to make a telephone 
call to a legal practitioner, support person or other person;8 

• an entitlement of vulnerable persons to have a support person present during any 
investigative procedure, including an interview with police;9 and 

• a requirement any police officer giving a caution to a vulnerable person takes 
appropriate steps to ensure that the person understands the caution, and that the 
caution is given in the presence of any support person that attends.10 

 
While other vulnerable persons may waive their right to a support person, it is mandatory for 
a support person to be present during any investigative procedure carried out in respect of a 
child in police custody.11 The role of a support person during an interview is set out in cl 34. 
  

 
6 Law Enforcement (Powers and Responsibilities) Regulation 2016 (NSW) cl 37. The extension of this protection to Aboriginal 
people detained in ‘protective custody’ under Part 16 came into effect on 11 October 2019, following the recommendations of 
the Coroner in the Inquest into the Death of Rebecca Maher (NSW Coroner’s Court, Acting State Coroner, 5 July 2019) 59. 
7 LEPRA s 109. 
8 LEPRA Regulation cl 29. 
9 cl 31. 
10 cl 38(1)–(2). 
11 cl 33. 
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CNS procedure 
 
The CNS is staffed by criminal solicitors on a rolling, 24-hour roster. A team of dedicated CNS 
solicitors perform the majority of weekday shifts. Weekend and public holiday shifts are staffed 
by solicitors in the ALS criminal law practice around the state, who also staff the CNS for 
weekday shifts occasionally, as required.  
 
Solicitors are trained and supported in operating the CNS. Training ordinarily consists of face-
to-face training from the CNS Coordinating Solicitor, being taken through relevant manuals, 
systems and forms, and supervision and support on early shifts for new CNS solicitors. 
 
CNS solicitors are trained to seek information about a number of matters from police when 
taking a CNS call relating to a child in custody. This is to assist with ensuring that information 
about all relevant factors is taken into account when evaluating the appropriate legal advice.  
 
Information will generally be requested from police about the following: 
 

• the details of the criminal offence(s) alleged; 

• whether the matter is eligible for diversion under the Young Offenders Act 1997 (NSW); 

• the police attitude to bail; 

• if the child is in out-of-home care, whether police have considered the Joint Protocol 
to Reduce the Contact of Young People in Residential Out of Home Care with the 
Criminal Justice System (‘Joint Protocol’); 

• whether police wish to conduct an interview with the child; and 

• whether a support person is present, or will be present, and information about their 
relationship with the child. 

 
For each call received by the CNS, the solicitor on duty completes a record of the call on a 
‘CNS form’. Prior to July 2021, solicitors servicing the CNS used a PDF form (either printed 
out and filled by hand or completed electronically) to record the details of each CNS call taken 
in relation to a child. A blank copy of that form is attached at Annexure A. 
 
Since August 2021, CNS solicitors have used a secure, web-based application, commissioned 
by the ALS for this purpose, to record instructions taken, advice given, and action taken by 
the solicitor to communicate a client’s instructions to police. The web-based call form is 
completed contemporaneously while a CNS call is occurring. Once a call form has been saved 
on the app, the details recorded in relation to the call cannot be modified.  
 
The internal logic of the web-based CNS form is responsive to the information entered by the 
solicitor during a call. In response to certain inputs, the form displays different fields or prompts 
relating to various factors which may be relevant to the instructions taken from and advice 
given to children. Some examples are as follows: 
 

Client age at time of offence If 10-14, displays a ‘doli incapax’ flag 
If 15-17, displays a ‘young person’ flag 

Client is in out-of-home care Prompts solicitor to ask police if the Joint Protocol has been 
considered 

Police indicate they are 
considering a Young Offenders Act 
caution or conference 

Prompts solicitor to ask police if they are willing to use the Protected 
Admissions Scheme if the client instructs they want to make an 
admission following legal advice 

Police indicate they are 
considering proceeding by way of 
charge 

Prompts solicitor to ask whether offence contemplated is excluded 
under s 8 Young Offenders Act and, if not, to ask police if they would 
consider a Young Offenders Act disposition in lieu of charge 
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While it is mandatory for police to make the CNS notification, there is no requirement that 
clients speak to the CNS solicitor unless they wish to. Where a client does not want to talk to 
the CNS solicitor, a record of the refusal to speak to the CNS solicitor and an assessment that 
the client is making an informed and conscious choice must be made. 

Guidelines for recommended legal advice 
 
Solicitors are provided with a checklist of matters about which legal advice should be given 
and instructions obtained. These matters are embedded in the structure of the CNS form. In 
the case of children in custody, these matters include: 
 

• the current well-being of the child; 

• whether the child wishes for any family member or other person to be advised of the 
child’s whereabouts by the ALS; 

• the child’s level of comfort with any support person present; 

• advice about the role of a solicitor and the solicitor’s professional duty of confidentiality; 

• advice about the role of a support person; 

• the police allegations against the child; 

• advice about the child’s legal right to silence;  

• for children under 14, advice about the doctrine of doli incapax; and 

• where police have indicated that they intend to proceed by way of a Young Offenders 
Act caution or conference, advice about the limits on the number of cautions an 
individual is entitled to under the Act and the Protected Admissions Scheme. 

 
The legal advice given by the CNS solicitor is based on an assessment of the relevant factors 
in the particular case, including the child’s age, criminal history, nature of the allegations, and 
importantly, whether police advise they are proposing to proceed by way of diversion under 
the Young Offenders Act or by way of charge. 
 
After giving legal advice, the CNS solicitor will seek instructions from the client about how they 
wish to proceed. If the client consents, the solicitor will speak to the support person and inform 
them of the client’s instructions. CNS solicitor guidelines provide that solicitors should confirm 
that the support person understands that their role as a support person is a protective role, 
and that they are present to protect the child from any disadvantage or vulnerability as a result 
of their age or any police impropriety.  
 
If the client consents, the CNS solicitor will also inform police of the client’s instructions (e.g. 
that they wish to decline an interview; that they are willing to participate in an interview under 
the Protected Admissions Scheme for the purposes of receiving a Young Offenders Act 
caution) and request that these instructions are noted in the Custody Management Record.  
 
For CNS calls in relation to children, solicitors will often send an email to the officer-in-charge 
and/or the custody manager at the conclusion of the call, confirming the instructions 
communicated to police with client consent during the call and reiterating the request for these 
to be recorded on the Custody Management Record. Solicitors usually also request that police 
call the CNS again if the client changes their mind about participating in an interview while 
they are in custody so that their instructions may be confirmed. 
 
This email is sent directly from the solicitor’s email account to the relevant pol ice officers. 
Suggested wording for inclusion in the body of the email is provided to CNS solicitors both in 
training materials and embedded in the structure of the web-based CNS form, but use of the 
sample wording by individual solicitors is optional. 
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The CNS guidelines and training for CNS solicitors recognise and highlight the importance of 
ensuring contemporaneous records are kept of CNS calls, including solicitor advice, client 
instructions and communications with police. It recognises the regularity with which police 
across NSW interview children after receiving explicit information that a child has instructed 
that they wish to exercise their right to silence, and aims to protect the legal interests of clients 
accordingly.  

Protective function of the CNS 
 
ALS solicitors are acutely aware of the protective function of the CNS for their clients, as 
recognised by the RCIADIC and Australian Law Reform Commission (cited above). The courts 
have also recognised the important protective function of the safeguards provided for 
vulnerable people, including children, in the LEPRA Regulation: 
 

[152]  The rights enshrined in the [LEPRA Regulation] are not to be seen as some sort of “tick 
the box exercise”. The rights contained in the regulations are very important rights designed 
to ensure that, in an interview situation in particular, a vulnerable person is treated fairly 
having regard to their vulnerability. The role of a support person under the regulation is to 
protect Aboriginal persons from any disadvantage inherent in their Aboriginality, as well as to 
protect them from any form of police impropriety. Compliance with the regulation is required 
to ensure that an Aboriginal person is not overawed by being interviewed by detectives in a 
police station, and to provide comfort that there is an independent person present during the 
interview.12 

 
The NSW Supreme Court in the case of R v Phung and Huynh [2001] NSWSC 115 
commented on the importance of these protections in relation to children in particular:13 
 

[34]   It may be accepted that the purpose of the legislative regime, that now applies to the 
interview of children, and particularly those in custody following arrest, is to protect them from 
any disadvantage inherent in their age, as well as to protect them from any form of police 
impropriety. As to the former, what is required is compliance with the procedure laid down so 
as to prevent the young or vulnerable accused from being overawed by the occasion of being 
interviewed, at a police station, by detectives who are likely to be considerably older and more 
experienced than they are. 

… 

[38]   It is important that police officers appreciate that the regime now established is designed 
to secure ethical and fair investigations, as well as the protection of individual rights, of some 
significance, which attach in particular to children … The provisions need to be faithfully 
implemented and not merely given lip service or imperfectly observed.  

 
The fundamental principle of an accused person’s right to silence is itself an important 
protective mechanism for Aboriginal and Torres Strait Islander people in custody, especially 
for Aboriginal and Torres Strait Islander children. The potential unreliability of admissions 
obtained through police questioning of Aboriginal and Torres Strait Islander people due to the 
inability of police to recognise Aboriginal and Torres Strait Islander ways of communicating 
has been widely documented.  
 
Submissions to the Australian Law Reform Commission Pathways to Justice inquiry in 2017 
emphasised the importance of effective training for police and other agencies in the criminal 
legal system about these issues:14 

 
12 R v Nean [2023] NSWDC 34 (Buscombe DCJ).  
13 R v Phung and Huynh [2001] NSWSC 115 (Wood CJ at CL). 
14 Australian Law Reform Commission, Pathways to Justice – Inquiry into the Incarceration Rate of Aboriginal and Torres Strait 
Islander Peoples (ALRC Report 133, December 2017) 325 [10.19]. See also See Diana Eades, Aboriginal Ways of Using 
English (Aboriginal Studies Press, Canberra, 2013) 122. 
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Cross cultural communication includes matters such as ‘gratuitous concurrence’ (which 
means agreeing to any and every proposition) and the possibility of being misunderstood 
because important body language cues are missed or not given their full significance by the 
listener. Cultural awareness includes an understanding of kinship, the role of individuals 
within the community, the historical and ongoing impact of colonisation, intergenerational 
trauma, and ongoing contemporary experiences of Aboriginal and Torres Strait Islander 
peoples and communities. Disability awareness refers to matters such as the prevalence of 
hearing loss and Foetal Alcohol Spectrum Disorder (FASD) among Aboriginal and Torres 
Strait Islander people. Legal Aid NSW noted, for example, that awareness of FASD requires 
an understanding that ‘sufferers of FASD may confess or agree to any statement due to high 
suggestibility and eagerness to please’. 

 
Children, by virtue of their stage of physical, psychological and emotional development, are 
especially vulnerable in police custody due to the extreme power imbalance between adult 
police officers and a detained child. Research indicates that children are ordinarily more 
vulnerable to interrogative pressure and more likely to confess, and to confess falsely, than 
adults.15 When deprived of their liberty and confronted with unfamiliar processes, Aboriginal 
and Torres Strait Islander children, in particular, may adopt a strategy of always agreeing or 
saying what an authority figure wants them say in an effort to expedite their departure from 
police custody. Further, as Professor Diana Eades has observed, ‘[o]nce a person has agreed 
to a proposition in a context such as a police interview, it can have life-changing implications’.16 
 
In addition, the way in which a child perceives the unfairness of police decision-making, 
deprivation of their autonomy or disrespectful treatment by police during a period of custody 
can lead to lasting resentment and negative views about the legitimacy of police. 
Contemporary relations between Aboriginal and Torres Strait Islander peoples and police 
cannot be viewed divorced from the legacy of profound distrust many communities feel 
towards police and other government agencies, flowing from the central role police have 
played in implementing overtly racist and discriminatory government policies during the 
processes of colonisation.  
 
Recognising this history and legacy, the robustness of legislative protections for Aboriginal 
and Torres Strait Islander children in custody is critical, both for the protection of the legal 
rights and welfare of our clients, and to promote Aboriginal and Torres Strait Islander 
community confidence in the institutions of the legal system, including the police. 
 
 
  

 
15 See, eg, Allison Redlich and Gail S Goodman, ‘Taking Responsibility for an Act Not Committed: The Influence of Age and 
Suggestibility’ (2003) 27 Law & Human Behaviour 141; Saul Kassin et al, ‘Police-Induced Confessions: Risk Factors and 
Recommendations’ (2010) 34 Law & Human Behaviour 3. 
16 Diana Eades, Sociolinguistics and the Legal Process (Multilingual Matters, Bristol, 2010) 90. 
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Police practices of concern relating to interviews with children following 
refusal of interview 
 
The ALS is not resourced to routinely collect data about the incidence or frequency of police 
interviewing children they have been advised do not wish to be interviewed. However, for the 
purposes of this submission, we conducted an audit of 58 randomly selected open Children’s 
Court files at a single ALS office. Of these 58 files, 9 cases were identified in which police 
proceeded to question or interview a child after the child had asserted that they wished to 
exercise their right to silence through a lawyer. This represents 15.5% of the children whose 
files were examined. 
 
This supports the experience of ALS solicitors as outlined in this submission. The observations 
below are drawn from the experience of ALS solicitors of all levels of seniority who have 
worked CNS shifts. They are also drawn from the experience of solicitors who represent 
children at court and obtain the relevant CNS form following a child’s instructions that they 
were interviewed when they didn’t wish to be. Further, it is drawn from the experience of 
Managing Solicitors who receive complaints or communications from solicitors about this 
police practice. 
 
While these staff experiences do not provide a numerical measure of the extent police 
interview children following interview refusal, they do indicate it is regular and widespread and 
why its eventuality is considered a significant risk during a child’s period of detention by police.  
 
The following observations provide evidence of this practice. They also outline a number of 
related police practices of concern we suggest contribute to this systemic issue. They have 
been assembled from de-identified comments provided in response to requests for solicitor 
feedback for the purposes of this submission and case studies collected by management over 
several years.  

Police interviewing children following refusal of interview  
 
The communication to police of a child’s refusal to be interviewed may be made by the child, 
their solicitor or both. As the case studies below illustrate, ALS solicitors may become aware 
that this has occurred in the course of providing court representation to children, generally 
upon review of police facts sheets or other material disclosed by the prosecution, such as a 
client’s Custody Management Record, and then cross-referencing against the CNS form 
relating to the CNS notification made during the detention of the child: 
 

“I ran a hearing not long ago where, upon reading the brief and viewing the ERISP, it 
become apparent that the young person did not really want to participate in the 
interview. He also appeared intoxicated. I requested the CMR from police and the CNS 
form off our system.  
 
Our CNS form noted that clear advice was given to police that the young person did 
not want to participate in an interview or be taken into the interview room. The CNS 
solicitor had also sent a follow-up email.  
 
I obtained an affidavit from the CNS solicitor in anticipation of making an objection to 
the admissibility of the ERISP. The admissibility of the interview was a live issue in the 
hearing as admissions had been made in the ERISP.” 

 
These policing  practices routinely form the basis for objection to the admissibility of the record 
of interview as evidence in the proceedings.  
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Case study: ‘Luke’ 
 
Luke is a 10-year-old Aboriginal boy who lives in a regional NSW community. In the course of a police 
investigation, Luke was questioned multiple times. 
 
Luke was eventually arrested and charged with criminal offences. The CNS was notified and Luke 
spoke to a solicitor who advised him to exercise his right to silence. Luke accepted this advice, and 
consented to the solicitor informing his support person and the custody manager accordingly. The CNS 
solicitor did so and asked the custody manager to record Luke’s instructions on the Custody 
Management Record. 
 
The CNS solicitor also advised the custody manager that, during her telephone conference with Luke, 
she formed the view that he may face challenges in relation to his capacity to retain information and 
understand complex concepts. The custody manager responded that he understood that that may be a 
concern in relation to Luke, but was of the view that he “did not care and thinks it’s all a game.” 
 
The CNS solicitor sent the following email to the custody manager at the conclusion of the CNS call: 
 
“This email confirms our telephone advice that Luke does not wish to be interviewed and does not wish 
to electronically record his refusal. He should not be taken into the interview room. We note that Police 
Circular PC 05/02 states, ‘you do not have the power to compel or intimate to the suspect that they  
must participate in an electronic recorded interview for the purpose of recording their refusal. Record 
the refusal in your notebook…’. Please ensure that no interview or recording takes place with this young 
person. If there is any problem or change to these instructions, please contact the writer through the 
CNS, as any change must be confirmed through further legal advice.” 
 
Material in the police brief served in relation to Luke’s criminal charges revealed that, despite Luke’s 
assertion of his right to silence through his legal representative and the concerns expressed to the 
custody manager by telephone, after the CNS call, investigating police proceeded to take Luke and his 
support person into the police interview room and commence a formal record of interview at 
approximately 11:30PM.  
 
It was established within 4 minutes and 30 seconds of the ERISP that Luke did not wish to participate 
in an interview. A police officer asked, “Did you speak to Legal Aid on the phone before?” and Luke 
responded, “Yes”. The officer asked if the CNS solicitor gave Luke legal advice, to which Luke again 
responded “yes”. The officer then asked Luke if he was still happy to talk to police following that advice. 
Luke’s support person responded, “actually, they told him not to talk to you.”  
 
The officer responded, “That advice is between them and you guys, but you’ve come in here by 
your own free will, so I just want to make sure that you are happy to talk to us … are you happy 
to talk to us, yes or no?”  Luke responded, “No”. Police then asked Luke: “If we keep asking you 
questions, are you going to answer?” Luke did not respond. Despite being asked similar questions 
multiple times, Luke did not state that he wanted to participate in the interview at any time. Police 
proceeded to interview Luke for over 30 minutes. 
  
The ERISP was excluded from evidence in the Children’s Court proceedings relating to the allegations 
against Luke on the basis of unfairness, pursuant to ss 138 and 90 of the Evidence Act 1995 (NSW). 

 
Courts have held that a custody manager’s failure to confirm with a suspect that they wish to 
be interviewed following communications from CNS solicitors that their client is asserting their 
right to silence and does not want to go into an interview room or be interviewed constitutes a 
contravention of LEPRA.17  
 
In other cases, police have pressed interviews with children in circumstances where the child 
has not clearly communicated consent. The following provides an example of police pressing 
a child to interview in circumstances where his responses to questions may be indicative of 

 
17 See, eg, R v Nean [2023] NSWDC 34 (Buscombe J) at [135]. The Court found that this constituted a contravention of the 
custody manager’s obligation under cl 29 LEPRA Regulation to assist a vulnerable person in custody, as far as practicable, to 
exercise their rights under Part 9 of LEPRA. 
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‘gratuitous concurrence’, or where police take silence as acquiescence (well-documented 
risks associated with interviewing Aboriginal and Torres Strait Islander people in custody, as 
outlined above). 
 
Case study: ‘Micah’ 
 
Micah is a 10-year-old Aboriginal boy from a regional NSW community who was interviewed by police 
on body-worn video at a police station. 
 
In the course of the interview, police sought to confirm whether Micah was willing to participate in the 
interview by asking, “Are you still happy to talk to me?” Micah is depicted in the video making an 
ambiguous movement with his head and looking away in response to this question. After a few moments 
of silence, the interviewing officer again asked, “Do you still wanna talk about what we were discussing 
earlier?” Micah did not respond at all.  
 
Police proceeded to question Micah for over 10 minutes. Micah’s body language for the duration of the 
body-worn video depicts an obvious unwillingness to participate. At various points during the recording, 
Micah can be seen to lie his head on the table and stare into space. 

 
Concerningly, some ALS solicitors have reported instances in which police have imparted 
misinformation about the role and motives of the CNS solicitor to a child in custody. In the 
below example, the child did not participate in an interview but the solicitor recorded the 
exchange and notified her manager via email as follows: 
 

“The client told me that the police told him that I would tell him not to do an interview 
because I want money from him and that is why lawyers tell clients not to do interviews 
so they can get money. I explained that ALS is not-for-profit and he doesn't pay 
anything to speak to me or use the service. Once I explained this, he understood.” 

Putting allegations to a child “out of fairness” or for “procedural” reasons 
 
ALS solicitors commonly report that, despite a child’s refusal to interview being communicated 
to police after legal advice, police will seek to proceed with questioning regardless, claiming 
that it is a requirement of procedural fairness. An intention to do this is sometimes 
communicated to the CNS solicitor or the child. Numerous ALS solicitors have cited the 
following examples as common statements made by police to children in custody who have 
declined an interview: 
 

• “I just want to give you the opportunity to hear the allegations” 

• “I know the solicitor told you not to, but I’m going to offer you the opportunity to 
be interviewed anyway” 

• “I am going to give you the opportunity to hear the allegations out of fairness” 

• “I just need you to come into the interview room so I can get your refusal on tape” 

 
One solicitor shared their experience of reviewing a transcript of video recorded questioning 
with a 15-year-old girl that was served as part of the brief of evidence in her court proceedings. 
The transcript disclosed the following exchange between investigating police and the child:  
 

“l know the solicitor told me you don’t want to be interviewed, and that’s fine. To be 
fair to you though, if you want to talk about it, I’m happy to listen. Did you want to talk 
to me?”  

 
Police fact sheets will sometimes disclose that police have proceeded to question a child after 
they have declined an interview on legal advice: 
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Case study: Jayda 
 
Jayda is a 15-year-old Aboriginal girl who, as apparent from her criminal record, had repeatedly been 
discharged from the criminal process on mental health grounds. She was arrested by police on 
suspicion of committing a break and enter offence.  
 
The police facts sheet in relation to the alleged offence stated:  
 
‘Whilst in police custody, the young person spoke with the Aboriginal Legal Service (ALS) and following 
this telephone conversation, she was advised not to partake in an interview with police over the alleged 
matter. As a result of this, police formally offered the young person the opportunity to partake in 
an electronically recorded interview for procedural purposes only, to which she declined. 
However, when the allegation was put to the young person in respect to the alleged break and enter, 
she denied having any knowledge or involvement.’ (emphasis added) 
 
Police proceeded to charge Jayda with an aggravated break and enter offence.  

Using bail and the Young Offenders Act to incentivise participation in interviews  
 
Police will sometimes suggest to a client in custody (or within hearing of or directly to the CNS 
solicitor) that the client may be granted bail or that police may not proceed to charge if they 
participate in an interview. This is a sufficiently common occurrence that CNS solicitor training 
includes recommendations about how to respond to these suggestions by police.  
 
Solicitors are aware that, at the time investigating police are proposing to interview a suspect 
under arrest, they have often gathered sufficient evidence to support the commencement of 
criminal proceedings, and that the purpose of an interview under caution is to obtain further 
admissible evidence to strengthen the prosecution case. Although solicitors will endeavour to 
advise clients accordingly, in circumstances where a child is in custody, often scared, and 
desperate to go home, suggestions by investigating police that participation in an interview 
will improve their chances of being released can be extremely persuasive: 
 

“I have spoken to clients on the CNS charged with serious offences who insist on 
participating in formal questioning anyway because police have told them they won’t 
get bail if they refuse to interview. A young person who is desperate to get out of a 
charge room won’t always be receptive to legal advice about this.” 

 
In other cases, police have informed CNS solicitors that they are unwilling to use the Protected 
Admissions Scheme when obtaining an admission to minor offences for the purposes of 
diversion under the Young Offenders Act because it will prevent them from acting on any 
admissions to more serious offences which may be made during the course of interview: 
 

“Police notified us about a 14-year-old in custody for common assault and malicious 
damage allegations. The OIC indicated they would do a youth justice conference in 
this case but refused to use the PAS on the basis that if the young person admitted to 
more serious offences in the interview they could not act on those admissions. I asked 
if she understood there to be any cases where the form should be used and she 
advised that she had been told by her superiors never to use the form because of the 
above reason.” 

‘Informal’ interviews and questioning in relation to doli incapax 
 
In our experience, it is common for police to question children ‘informally’ prior to contact with 
the CNS. This questioning is usually recorded on body-worn video or hand-held devices, often 
at a child’s home or in a public place. In one example supplied by a solicitor, a 14-year-old 
boy was questioned in relation to an alleged offence on the side of a riverbank without a 
support person prior to any contact with the CNS.  
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ALS solicitors also report the regular practice of police conducting interviews with children for 
the sole purpose of obtaining evidence that may be relied upon in court to rebut the 
presumption of doli incapax. These interviews are frequently conducted prior to any arrest in 
relation to a charge, and without a notification being made to the CNS. 
 
Case study: ‘Luke’ (continued) 
 
Prior to being arrested and charged, Luke was questioned ‘informally’ by police multiple times over a 
period of several weeks.  
 
On the first occasion, Luke was questioned by police in front of his home and the questioning recorded 
on body-worn video. After asking a number of questions intended to elicit responses that might be used 
as evidence to rebut the presumption of doli incapax, police asked Luke if he would be willing to be 
interviewed in relation to a criminal offence. He declined and the interview was terminated.  
 
Some weeks later, Luke was again questioned in front of his home by the same police officer. This time, 
the questioning was recorded on a police mobile phone. Luke was again asked questions directed at 
ascertaining his capacity to understand ‘right’ from ‘wrong’ and ‘truth’ from ‘lies’. The CNS was not 
notified on either of these occasions. 
 
The prosecution sought to rely on these recordings to rebut the presumption of doli incapax in Luke’s 
criminal proceedings. They were excluded from being admitted into evidence by the court. 

 
The ALS has previously supplied case studies illustrating the long-term ramifications that may 
flow from this policing practice to the Law Society Journal. One child, ‘Adam’, had police attend 
his home on his tenth birthday where they had him complete a 27-question doli incapax 
questionnaire. Adam was not being questioned in relation to any offence but to provide 
evidence that could be relied upon for future prosecutions.18   
 
Police failure to contact the CNS prior to conducting such questioning with children is possibly 
explained by the fact that police do not believe they are required to do so: cl 37 of the LEPRA 
Regulation applies only to vulnerable persons who are being detained under Part 9 or Part 16 
of LEPRA, and to protected suspects.19 
 
This is a concerning practice which arguably abrogates a child’s right to silence. Police 
regulations should make clear that police are required to notify the CNS whenever a vulnerable 
person is going to be questioned in relation to, or about matters that could be used in the 
course of, any criminal proceedings. This would align with the existing extension of the 
legislative safeguards to ‘protected suspects’ under LEPRA Part 9. 

Change of mind regarding interview and appropriateness of support persons 
 
CNS solicitors are trained to ask police to call the CNS back if a client changes their mind 
about participating in an interview so that legal advice can be confirmed. This request is 
generally reiterated in any follow-up email sent to police at the conclusion of the CNS call. In 
our experience, it is very rare for police to call the CNS back in cases where it is suggested 
the child has changed their mind about participating in an interview.  
 
ALS solicitors are aware of cases where a child’s change of mind about participating in an 
interview has followed encouragement by their support person to make admissions under a 
misapprehension that doing so will increase the likelihood of police dropping the charges or 
granting the child bail. 

 
18 Amy Dale, ‘How old is old enough to be a criminal?’ (Law Society Journal, online, 7 February 2022). 
19 LEPRA s 110. 

https://lsj.com.au/articles/how-old-is-old-enough-to-be-a-criminal/
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In other cases, CNS solicitors speak to children in police custody in circumstances where the 
support person who is present is inappropriate and whose involvement as the support person 
is wholly incompatible with the child’s legal interests – for example, a family member of a co-
accused child who is also in custody.  
 
Issues have also arisen where a support person is inadequately informed about their role, or 
is unable to exercise agency in performing that role effectively. In some cases, this may be for 
many of the same reasons that a child in custody may find it difficult to effectively assert their 
rights, particularly in smaller communities which have a history of police–community relations 
coloured by the historical legacies of police racism and control. Relevantly, in R v Nean [2023] 
NSWDC 34, the Court considered the statutory obligations imposed on custody managers in 
respect of vulnerable persons and held that a failure to advise an 18-year-old Aboriginal 
suspect’s support person about the scope of their role constituted a breach of LEPRA.20  
 
We consider that, in circumstances where a child has communicated to police that they wish 
to exercise their right to silence through their lawyer, any change of mind about participating 
in an interview during the same period of police custody should lead the police to contact the 
child’s lawyer and confirm whether that, in fact, reflects the child’s instructions. 

 

  

 
20 R v Nean [2023] NSWDC 34 (Buscombe J) at [138]. 
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Associated issues of concern 

Resistance to recording refusal of interview on custody management record 
 
Numerous ALS solicitors reported meeting resistance from some custody managers when 
requesting that a client’s refusal of an interview be recorded in the Custody Management 
Record: 
 

“It’s not the norm, but I have spoken to a number of police officers over the years who 
seem resistant to recording client instructions on the CMR. Some of them say things 
like ‘I’ll record that you’ve spoken to him’, but when I press them about recording that 
the client has said no to an interview, they won’t commit. I’m extra conscious of 
sending a follow-up email to them when this happens.” 

 
Another example of the type of evasive or noncommittal response commonly received is 
referred to in the District Court judgment of R v Nean, cited above, in which a CNS solicitor 
gave evidence that she had asked a custody manager whether the client’s instructions had 
been recorded on the Custody Management Record, and that the custody manager had 
responded, “we’ll note you’ve spoken to him”.21 
 
Other ALS solicitors reported hostility from police when asked to record a client’s refusal on 
the Custody Management Record: 
 

“There are some custody managers who become combative about me asking them to 
record the refusal of interview on the young person’s CMR. I’ve had them say things 
to me like, ‘It’s my CMR, you don’t get to tell me what to record on a police system’.” 

 
“One custody manager strongly objected to me sending a follow-up email confirming 
a client’s position. I made a file note of the exchange: 

Me: The young person has received legal advice from me and instructs us that he 
does not wish to do an interview today. Please note those instructions on his CMR. 

Custody Manager: I won't be doing that. 

Me: I see. Can I also get your registered number please? 

Custody Manager: You can have that, but if you email me, I will divert your email 
straight to trash. 

Me: Why’s that? 

Custody Manager: Because that’s what I do with those emails, I don’t care about 
your advice. I’m making my own note that he's spoken to you, you’ve spoken to 
mum, that's it, no dramas, but won't be putting anything in his custody management 
record.” 

Another solicitor received an email response from police which included the following passage: 
 

“I understand that you may have wished to communicate to us your advice to your 
client to somehow influence how we would then go about our duties … In the future, 
please by all means, make your own notes and records regarding the advice you have 
given your client and likewise we will do the same in regards to any actions or powers 
we utilise.” 

 
Accurate and comprehensive custody records which document a client’s refusal to interview 
are not solely protective of our clients’ legal interests; it is equally in the interests of police to 
ensure that there is a verifiable record of compliance with their regulatory obligations in relation 
to vulnerable persons in custody. The ALS considers that statutory and/or internal police 

 
21 R v Nean [2023] NSWDC 34 (Buscombe J) at [34]. 
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regulations should make clear that custody managers are required to record a person’s refusal 
of an interview (whether on the basis of legal advice or otherwise, and whether conveyed 
directly by the person, their lawyer or their support person) on the Custody Management 
Record. 

Negative police attitudes towards legal advice  
 
Many ALS solicitors who have staffed the CNS have had direct personal experience of 
negative attitudes espoused by police officers about the legal advice given to clients: 
 

“A lot of police I speak to on the CNS kind of roll their eyes about the legal advice we 
give. The attitudes can range from cynical (e.g. ‘Let me guess, no interview?’, or ‘Just 
the usual, right?’) to frustrated or angry (e.g. saying sarcastically ‘Thanks a lot!’ when 
informed client does not wish to be interviewed). 

 
“Police on the CNS will say things to me like, ‘you’re just using the same script you all 
use. I’m going to put down that he’s been advised, but I’m not putting anything else 
down.’” 

 
Some police responses to a recent ALS survey of CNS stakeholders also suggest a lack of 
understanding about the role of a legal representative to give legal advice: 
 

“The only limited advice provided is to say nothing to police and don't participate in 
any interview with police. This may be done to protect their client but does nothing for 
the efficient administration of justice.” 

“Some advice given does may be legally correct, but not morally correct.” 

 
The courts have recognised that ‘it is important that law enforcement officials understand that 
the rights of Aboriginal and Torres Strait Islander persons in custody must be properly 
understood and given effect to and should not be viewed as an impediment to a proper police 
investigation. It is a notorious fact that many Aboriginal and Torres Strait Islander people are 
held in police custody, and it is fundamental to a fair Australian society that the rights the 
Parliament has given them are properly enforced’.22 
 

  

 
22 R v Nean [2023] NSWDC 34 (Buscombe J) at [159]. See also R v Phung and Huynh [2001] NSWSC 115, cited above, at [38]: 
“It is important that police officers appreciate that the regime now established is designed to secure ethical and fair investigations, 
as well as the protection of individual rights, of some significance, which attach in particular to children.” 
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Conclusion 
 
While we acknowledge that the majority of police officers carry out their investigative and 
custody management functions in accordance with relevant administrative and legislative 
regulations, it is deeply concerning that, in our experience, the practices outlined above occur 
frequently during the detention of Aboriginal and Torres Strait Islander children by NSW Police.  
 
The right to silence is a fundamental principle of the criminal law, and the courts have taken 
the abrogation of this right by police in respect of children very seriously. The NSW Supreme 
Court in R v FE warned:23 
 

The exercise of the right to silence ought be respected and not undermined … in the 
expectation that its holder will be unaware of its parameters and will, as a result, be dissuaded 
from continuing to insist upon it. 

 
The legislature has also recognised the particular vulnerabilities of children and implemented 
a statutory framework which mandates important protections for children, especially Aboriginal 
and Torres Strait Islander children, who are detained in police custody. 
 
Police practices which are susceptible to being seen to seek to circumvent these protections, 
or which have the effect of misleading or influencing children in police custody into participating 
in police interviews after they have made an informed and conscious decision to exercise their 
right to silence, are highly problematic, and are likely to exacerbate the punitive impacts of 
police custody at a time when a child is required to make decisions with potentially lasting 
legal consequences. This is of especially grave concern when considered against the 
significant overrepresentation of Aboriginal and Torres Strait Islander children in contact with 
the criminal process and in youth detention in NSW. 
 
The ALS supports the Commission’s consideration of this issue in its investigation in Operation 
Mantus. We would welcome any further opportunity to provide comment on ways in which 
these systemic issues of concern may be addressed. 

 
23 R v FE [2013] NSWSC 1692 [64] (Adamson J).  
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