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About the Arid Lands Environment Centre

The Arid Lands Environment Centre (ALEC) is central Australia’s peak environmental organisation that

has been advocating for the protection of nature and growing sustainable communities in the arid

lands since 1980. ALEC actively contributes to the development of water policy and planning through

written submissions, active participation with water advisory committees and community

engagement and education. Our advocacy in water policy is focused on ensuring the equitable and

sustainable use of water resources to maintain full ecological function and the protection of cultural

values.

This submission is a reflection of ALECs long history of engagement with water issues in Central

Australia. It is the result of ALEC’s involvement with water advisory committees, water licence

applications and reviews, as well as ongoing participation with Northern Territory and Federal

Government regulatory reform. This submission also celebrates work that has been completed in

collaboration with other organisations, most notably in recent years, with the Environment Centre

Northern Territory and the Environmental Defenders Office.

The submission has been completed by Alexander Vaughan, Policy Officer at the Arid Lands

Environment Centre and Evie Rose, PhD Candidate at the Crawford School of Public Policy, Australian

National University.
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Chapter 1

Introduction

1. Background

Ephemeral rivers traverse across Central Australia’s landscapes tracking million year old paths,

permanent waterholds sustain life and act as refugia in climatically stressed environments and

ancient aquifers store water which connect with life on the surface. Water underpins everything: it

dictates where people live, where biodiversity thrives and how culture is maintained. Water is life;

everything comes back to water.

In this context, a ‘Strategic Water Plan’ for the Northern Territory is an exciting opportunity to

redefine the role of water in the economy, in our towns and in the environment. It is a chance to put

forward a bold vision to 2050 for how we value, protect and sustain water resources. It is a moment

to ensure that trust is restored in how we govern water, as well as plan for its use under a changing

climate. Sustainably managing water resources is intrinsic to environmental protection across the

Northern Territory.

ALEC welcomes the opportunity to provide comment on the Northern Territory’s Strategic Water

Plan: Directions Paper (SWP). Our submission focuses on three key areas of the SWP: water

governance is contemporary and coordinated; drinking water is safe; and, water dependent

environmental values are protected. These areas reflect ALEC’s strategic priorities and vision:

‘healthy futures for arid lands and people’. Chapter 1 provides background information that is key to

ALEC’s submission on the SWP . Chapter 2 focuses on governance and its role in protecting

water-dependent environmental, social and cultural values. Chapter 3 showcases ALEC’s position on

safe drinking water.

1.1. Climate change and water

The Northern Territory is already a place of climate extremes, and climate change is increasing the

intensity, frequency and variability of climatic events such as heatwaves, floods and fires. In Central

Australia this means hotter temperatures, more erratic rainfall (and aquifer recharge), drier soils,

increased evapotranspiration and more wildfires1. It is a greater demand on water resources. In

January 2019, the average daily maximum temperature in Alice Springs was 41.5℃, 5℃ above the

average maximum temperature for January2. Under a high emissions scenario, by the end of the

century we can expect every second day in Alice Springs to be above 35 degrees, nearly double the

historical average3. In Darwin, the historical average of 47 days a year above 35 degrees may increase

to 288 days a year4.

Climate change also further threatens already at-risk ecosystems. It is understood that three of the

Territory’s iconic ecosystems are undergoing collapse; these are arid, savannah and mangrove

4 Ibid.

3 CSIRO. 2020, p.14. ‘Climate change in the Northern Territory: State of the science and climate change impacts’.

2 Bureau of Meteorology. 2021. ‘Climate data online: Monthly mean maximum temperature: Alice Springs Airport’.

1 CSIRO. 2020. ‘Climate change in the Northern Territory: State of the science and climate change impacts’.
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environments5. Collapse is understood as an ecosystem which has undergone as ‘a change from a

baseline state beyond the point where an ecosystem has lost key defining features and functions and

is characterised by declining spatial extent, increased environmental degradation, decreases in, or

loss of, key species, disruption of biotic processes, and ultimately loss of ecosystem services and

functions’6.

Climate change has explicit impacts on the management of water resources from increasing stress on

water supply and quality, as a result of both droughts and floods, to impacts on infrastructure such as

pipelines, processing facilities, roads and housing due to extreme weather events. It will affect

health, employment, education and connection to country - all of these factors will result in

downstream impacts on water resources.

A SWP must recognise that climate change considerations must be central to water resource

management in the Northern Territory. Climate change will have a substantial impact on remote and

urban water futures across all of the Territory.  Currently, there is little consideration of climate

change in water licensing decisions. The SWP is an opportunity to update how water values and

management relate to climate change.

Recommendation 1: A discussion paper on the impacts of climate change on the Northern Territory’s

water future should be developed as part of the SWP.

1.2. Water justice principles

Water justice is central to ALEC’s vision for the sustainable use of water resources. This vision was

developed alongside ECNT in our joint submission to the Productivity Commission around National

Water Reform7. These principles centre notions of distributive, procedural and recognition-based

justice. There are five key principles around water justice that we wish to emphasise and that we ask

to be adopted by the Northern Territory Government, that:

1. Traditional Owners and their representative institutions are centred in all decision making

around water management and use;

2. Water values of ecological, cultural and social significance are recognised and protected;

3. Basic water needs are met for all;

4. Water resource management is inclusive and participatory;

5. Water is recognised as a public good that should be looked after.

1.3. Trust

There have been a number of issues in recent years that have undermined trust in the governance of

water, this includes: granting water licences to a political candidate8; the granting of the largest water

8 Curtain, C. 2013.’ Stylo water decision 'really bad policy'’. ABC. Accessed 1st February 2022.

7 ECNT and ALEC. 2021. ‘Submission in relation to the Productivity Commission Draft Report – National Water Reform
2020’.

6 Ibid, p.1693.

5 Bergstrom, D, Wienecke, B, van den Hoff, J, Hughes, L, Lindenmayer, D, Ainsworth, T, Baker, C, Bland, L, Bowman, D,
Brooks, S, and Canadell, J. 2021. Combating ecosystem collapse from the tropics to the Antarctic. Global change biology,
27(9), pp.1692-1703.
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licence in the Territory’s history at Singleton station which threatens cultural and ecological values910;

issues around secrecy and transparency1112; fast-tracked reform13; issues around a perceived or real

conflict of interest within the Department1415; revelations that all Territorians do not have safe

drinking water, where drinking water can be contaminated with uranium, heavy metals or high-levels

of salts1617; and, the overturning of a 10,000ML licence at Larrimah18.

Building trust and integrity in the governance of water resources is essential to effective

management. Trust reflects social licence and public perception, shaping the motivations of

stakeholder participation. The Productivity Commission makes clear the importance of trust in water

resource management:

‘Given the demands on water in Australia, water users and the broader community must be

able to trust in water resource management. They need to have confidence that water users

are complying with their obligations and that water managers are managing this valuable

resource to best effect. In other words, system management should have integrity. The

integrity of Australia’s water resources management rests on the provision of credible and

relevant information combined with effective compliance and regulation. Information plays a

critical role in all decision making in water resource management. Robust processes and

trusted institutions can provide confidence that water users are complying with their

obligations and that water system managers are undertaking their roles to best effect for the

benefit of all entitlement holders and the environment. Integrity can be gauged by the

degree of trust in water management institutions and systems held by water users,

communities and the market. Where there is integrity in water system management, public

confidence follows’19.

The Productivity Commission goes further:

‘mistrust has also been fuelled by a lack of information, poor communication of the

information that is available, and difficulties for stakeholders in accessing, navigating and

reconciling available data collections. A lack of transparency around water system managers’

decision making, operations and performance has contributed to concerns that they are not

being held accountable. Inadequate transparency has also contributed to misperceptions or

19 Productivity Commission. 2021, p.4-5. ‘Ensuring the integrity of water resource management Supporting Paper E:
National Water Reform 2020 Inquiry Report no.96: 28 May 2021’.

18 Brann, M. 2021. ‘NT government leaves Larrimah precinct high and dry, revoking 10,000-megalitre water licence’. ABC.
Accessed 1st February 2022.

17 Kurmelovs, R and Moore, I. 2021. ‘It makes us sick’: remote NT community wants answers about uranium in its water
supply’. The Guardian. Accessed 1st February 2022.

16 Allam, L and Evershed, N. 2019. ‘Too hot for humans? First Nations people fear becoming Australia's first climate
refugees’. The Guardian. Accessed 1st February 2022.

15 Northern Territory Auditor-General’s Office. 2021, p.124. November 2021: Report to the Legislative Assembly.

14 Walls, J. 2021. ‘Special investigation: Perceived conflicts and secretive governance risks NT’s most precious resource,
advocates warn’. NT News. Accessed 1st February 2022.

13 O’Donnell, E, Langton, M, and Jackson, S. 2021. ‘Regressive changes to Northern Territory water laws could undermine
Indigenous rights’. The Conversation. Accessed 1st February 2022.

12 Ashton, K. 2020. ‘Labor Government scraps policy scrutiny committees from NT Parliament’. ABC. Accessed 1st February
2022.

11 Robinson, L. 2021. ‘ALEC, CLC among objectors to the Singleton Station water licence. NT News. Accessed 1st February
2022.

10 Central Land Council. 2021. ‘DOZENS OF SACRED SITES THREATENED BY CONTROVERSIAL NT WATER LICENCE’ 1st
February 2022.

9 Jonscher, S. 2021. ‘Sacred sites and water rights’. ABC. Accessed 1st February 2022.

5

https://www.theguardian.com/profile/royce-kurmelovs
https://www.theguardian.com/profile/isabella-moore


misinformation about water availability, worsening the relationship between communities

and water system managers (and the governments that fund them).’20

The SWP is therefore an opportunity to restore trust in the governance of water in the Northern

Territory. Water justice principles provide a framework for re-building that trust.

20 Ibid p.11.
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Chapter 2

Water Governance in the Northern Territory: protecting environmental, social

and cultural values

1.

2. Water governance in the Northern Territory

Water underpins everything in the Northern Territory. It dictates where people live, where

biodiversity thrives and how culture is maintained. It comes as no surprise then that the governance

of water needs to be scrutinised closely, as ‘water is both a source of cooperation and conflict’21. The

growing competition for water in the Northern Territory is amplifying concerns that the current

governance arrangements around water are unfit for purpose. Further cause for concern is the

growing distrust in the governance of water in the Northern Territory. Nonetheless, ALEC welcomes

the opportunity to provide comment, so that ‘water governance is contemporary and coordinated’22.

There has been criticism that the Northern Territory’s water laws are ‘amongst the poorest in the

country’23. ALEC agrees with this sentiment from leading experts in water law nationally. There is a

critical need to modernise water laws to ensure they are fit for purpose, reflect best practice and

that governance arrangements are publicly trusted.

We also want to acknowledge that the Northern Territory is at a severe disadvantage nationally.

There are major resourcing constraints in the Northern Territory, the Water Act 1992 and supporting

policies are weak and outdated, and the baseline research in the Northern Territory is fragmented,

dominated by widespread knowledge gaps. This takes time, capacity and expertise to overcome.

Nonetheless, it is also the reality. It is critical for government and non-government stakeholders to

acknowledge and work within these constraints.

This is where a divergence in views becomes apparent. ALEC considers it central that first a robust

and comprehensive policy environment is established, which is supported by widespread and

rigorous baseline research and accompanied by extensive community consultation and engagement,

before the large-scale industrialisation of water resources for development. This approach builds

trust in the governance environment. This approach is at odds with the Northern Territory

Government’s strategy which is fast-tracking water intensive industries in the Northern Territory.

The driving force for the step-change around water resource use is the Territory Economic

Reconstruction Commission Final Report (TERC), which prioritises access to water as a key instrument

to ensuring that the Territory economy grows from $26b in 2020 to $40b in 2030. However, the TERC

makes clear, ‘water policy is limited in the Territory’ and ‘the Territory needs policies, infrastructure

23 Environment Defenders Office. 2021. Deficiencies in the existing water law and governance framework in the Northern
Territory.

22 Department of Environment, Parks and Water Security. 2021, p.6. ‘Northern Territory Strategic Water Plan Direction’s
Paper’. Northern Territory Government.

21 Carmody, E. 2020. Improving adaptation, sustainability, transparency and public trust. Environmental Defenders Office.
Accessed 6th December 2021, see here.
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and strategies which reflect water availability, climate impacts and competing needs’24. This is

required ‘to support the Territory’s aspirations and plans for investment and economic growth’25.

Despite this blue-print accelerating the demand for water by industry, it does not in and of itself

condemn environmental and cultural values. However, the lack of precaution from the Northern

Territory Government does. The failure to ensure contemporary and coordinated governance

arrangements are established first - which are supported by extensive baseline research - makes

clear that the Government’s priorities for development are placed ahead of and above other values

and stakeholders. There is a perception that certain stakeholders have been completely disregarded

whilst the Northern Territory Government marches forward in building ‘access to water’ for industry.

Whilst ALEC has the strong held view that precaution should be taken before development is

established, we provide recommendations on several key areas around the governance of water

resources, namely: 1) water allocation plans 2) regulatory separation and independent oversight; 3)

water pricing, cost recovery, monitoring, compliance and enforcement ; 4) ecosystem or

catchment-based management of waterways;  5) water advisory committees; and 6) the Water

Allocation Planning Framework and water mining. See Chapter 3 for commentary on the governance

of Safe Drinking water. These areas of focus relate to the Water Act 1992, as well as around the

policies which govern extraction, use and trading. Central to each of these priority areas is the need

to rebuild trust in the governance of water. In addition, we reiterate the need for the adoption and

integration of water justice principles into water governance in the Northern Territory.

2.1. Water Allocation Plans

WAPs are statutory documents in the Northern Territory under s. 22B. They are currently the most

effective tool to allocate water resources in the Northern Territory, however, in their current form

they are weak, inconsistent, highly discretionary and provide rules to a narrow geographical

location.26 They allocate water through ‘establish[ing] a framework to share water between

consumptive and non-consumptive uses’.27

S.22B of the Water Act outlines the statutory requirements that govern WAPS, stating that: the

Minister may declare water allocation plans within a water control district; the Minister specifies the

period they are in force; a review must happen within five year intervals; ‘water resource

management in a water control district is to be in accordance with the water allocation plan declared

in respect of the district’; water is allocated within the estimated sustainable yield to beneficial uses;

water can be traded under licences granted under s.46 and s.60; where possible, the full cost for

water resource management is to be recovered through administrative charges to licensees and

operational contributions from licensees; and, an allocation for an ESY includes an allocation for the

environment and an Aboriginal water reserve if land in the water control district is eligible.

27 Department of Environment Parks and Water Security. 2021, p.17. ‘Western Davenport Water Allocation Plan
2021-2022’. Northern Territory Government.

26 Environmental Defenders Office., 2021. Deficiencies in the existing water law and governance framework in the Northern
Territory.

25 Ibid.

24 Northern Territory Government. 2020, p.97. ‘ Territory Economic Reconstruction Commission Final Report
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There are currently six water allocation plans in the Northern Territory, which account for 28% of

licenced water entitlements and cover only 5% of the Territory’s land mass2829. Compare the

Northern Territory to other states and territories ‘where most jurisdictions nationally have more than

80% of water use managed under water plans’30.  The Northern Territory Government has made

commitments to create more water allocation plans, with new water allocations under development

at Mataranka and the rural Darwin zone Howard, and also establishing new plans for the Great

Artesian Basin and the Western Davenport and Ti Tree - areas that have pre-existing water allocation

plans.31 A water allocation has also been flagged for the Daly Roper Beetaloo. However the nature of

water allocation planning can be questioned, where the Western Davenport Water Allocation Plan

2021-2022 occurred with no form of public consultation or scrutiny. Overall, the Productivity

Commission makes clear that Northern Territory has failed to ‘establish statutory-based entitlements

[that] are fully consistent with the NWI (assessment)’32.

While ALEC is strongly supportive of the use of WAPs in the Northern Territory, as a tool to support

the effective management of water resources their potential is yet to be realised. They are

underutilised in terms of the geographies they cover, but critically also in what a WAP can currently

achieve. They are neither coordinated nor contemporary. Instead WAPs vary substantially across

geographies, lack statutory powers to ensure there is consistency in how they are managed, and are

currently toothless in their capacity to ensure that water resources are managed sustainably,

effectively and underwritten by best scientific practice. The weak powers of WAPs undermine the

efficacy of water advisory committees (WACs) and fail to build trust in the regulatory environment.

We now consider ways that WAPs can be strengthened. This is critical, if the Northern Territory

Government continues to associate future economic growth with access to water resources.

2.1.1. Opportunities to improve water allocation plans in the Northern Territory

ALEC strongly supports the briefing note developed by the Environmental Defenders Office which

highlights seven opportunities to improve water allocation planning in the Northern Territory.33

These opportunities were also highlighted in ALEC’s submission to the Department of Environment,

Parks and Water Security (DEPWS) for the Western Davenport Water Allocation Plan Review. They

include actions to:

1. Legally require water allocations plans to be created. There is no requirement to create

WAPs in the NT, which means that 72% of water allocations are based upon the NT’s ‘water

allocation planning framework’ which has not been updated since its creation in 2000.

2. Create an overarching framework for how WAPs are developed. The Water Act has few

requirements for what must be included in a WAP.  This failure ensures that WAPs vary

widely, are inconsistent and weak (see 3.)

3. Legislate binding provisions for WAPs. WAPs in the Northern Territory are largely

descriptive, with limited presence of legally enforceable binding provisions. While S. 22B(4)

33 Environmental Defenders Office. 2021. Deficiencies in the existing water law and governance framework in the Northern
Territory.

32 Productivity Commission, 2021, p.74. National Water Reform2020: No.96, 28 May 2021.

31 Northern Territory Government. 2021. Water control districts. Accessed 7th December 2021, here.

30 Productivity Commission, 2021, p.27. ‘National Water Reform2020: No.96, 28 May 2021’.

29 Nikolakis, W. and Grafton, Q. 2021. Law versus justice: the Strategic Aboriginal Water Reserve in the Northern Territory,
Australia. International Journal of Water Resources Development, pp.1-19.

28 Environmental Defenders Office. 2021, p.1. Deficiencies in the existing water law and governance framework in the
Northern Territory.
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gives some strength to WAPs, it is not supported by binding provisions. It is commonplace for

water plans in other jurisdictions to contain binding rules for how water can be used.

4. Strengthen requirements around the ESY. The ESY governs the amount of water that is

allocated for beneficial uses. As stated by the EDO, ‘one of the most important features of

any water legislation is a requirement to set limits on extractions for each water resource,

and that this limit be based on the best-available science and evidence regarding

environmental and cultural requirements within the catchment’.34 In ensuring the Water Act

is contemporary and coordinated, it is key that the ESY is defined (see figure 1); a

methodology is established; the ESY is legally enforceable; make clear the ESY ‘must be

based on best available scientific and cultural knowledge’; and, climate change impacts are

considered.35 These amendments will ensure that there is consistency in water planning,

which is also supported by best scientific research and cultural knowledge.

Figure 1. Definitions of ‘sustainable yield’ vary widely in three recent Northern Territory Government WAPs.363738 The lack of

consistency reflects the vagueness of the Water Act which fails to define key terms and create key legally binding

provisions.

5. Adaptive management is linked to the Water Act. Adaptive management is not included in

the Water Act. Subsequently, there are no legally binding adaptive management triggers

included in WAPs. Adaptive management is an important natural resource management tool,

but its use is entirely discretionary and up to the Water Controller. There is a failure of

process that water resource management relies on a single decision maker to impose certain

conditions, rather than a legal obligation to do so. This is contrasted to the Water Act 2007

(Cth) and Water Management Act 2000 (NSW), which under certain conditions have triggers

for adaptive management responses.

6. WAPs are declared within a statutory timeframe. The EDO articulates this succinctly:

38 Department of Environment, Parks and Water Security. 2020,p.84. ‘Western Davenport Water Allocation Plan
2021-2022’. Northern Territory Government.

37 Department of Environment and Natural Resources. 2016, p.45. ‘Berry Springs Water Allocation Plan 2016-2026.
Northern Territory Government.

36 Department of Environment and Natural Resources. 2020, p.72. ‘Ti Tree Water Allocation Plan 2020-2030, p.72.
Northern Territory Government.

35 Ibid

34 Ibid, p.2
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‘Despite their pressing need, the development of new WAPs across the NT is

occurring at a glacial pace. For example, the Tindall Limestone Aquifer, Mataranka to

Daly Waters (Mataranka WAP) has been in development since at least 2009. By 2012,

a draft plan had been prepared, followed by consultation with stakeholders and the

community, as well as research project investigations. By 2017 the plan was still not

in force, but Mataranka was described by the NT Government as ‘a priority area for

water allocation planning’ due to the social, cultural, environmental, and economic

significance of the region. The Mataranka WAP is yet to be implemented.

The extraordinary delay in the introduction of WAPs means that water may already

be allocated in excess of the sustainable limits within specific water sources. This was

illustrated by the recent introduction of the Oolloo Dolostone Aquifer Water

Allocation Plan 2019-2029 (Oolloo WAP). The estimated sustainable yield of the

northern groundwater management zone of the Oolloo Dolostone aquifer calculated

for the WAP was found to be less than the existing entitlements already granted for

use.’39

7. Limiting the weaknesses in WAPs will strengthen the Strategic Aboriginal Water Reserve.

The slow pace at which some WAPs are developed, whilst continuing to allocate water

licences can result in overallocation before a ESY is determined and a WAP declared. As

stated in the Oolloo WAP ‘The Northern [groundwater management zone] is overallocated.

As a consequence the Strategic Aboriginal Water Reserve is notional and cannot be

provisioned’40. Similarly, limited baseline research can also threaten the SAWR. In the

Western Davenport WAP 2018-2021, there is an ‘extreme risk’ that the SAWR may be

reduced because there is ‘already significant demand for groundwater in the District from

non-Aboriginal stakeholders’ and the ESY is later found to be wrong and the quantity of

supply downgraded41.

Recommendation 2: Majorly reform water allocation planning, including: a definition for  ‘Estimated

Sustainable Yield’ in the Water Act; that an ESY is legally enforceable; a publicly available

methodology for determining and evaluating an ESY;  the creation of a legally enforceable

overarching framework for how WAPs are developed; that it is legislated that WAPs must be based

on best-available scientific and cultural knowledge; legislation so that adaptive management is

included in the Water Act; the development of an adaptive management policy and, consideration of

climate change impacts upon water allocation planning. This should be done through transparent

and collaborative processes.

2.1.2. Case study: Western Davenport Water Allocation Plan 2018-2021

The Western Davenport Water Allocation Plan is a useful case study in showcasing many governance

issues surrounding water planning in the Northern Territory.

The Western Davenport Water Allocation Plan (WDWAP) 2018-2021 was declared mid-term replacing

the existing WDWAP 2011-2021. The WDWAP 2018-21 was the result of significant work from the

41 Department of Environment and Natural Resources. 2018, p.58. ‘Western Davenport Water Allocation Plan 2018-2021’..

40 Department of Environment and Natural Resources. 2019, p.73. ‘Oolloo Dolostone Aquifer Water Allocation Plan
2019-2029’.

39 Environmental Defenders Office. 2021, p.3. ‘Deficiencies in the existing water law and governance framework in the
Northern Territory’. .

11



Department to understand the underlying groundwater system. However, major knowledge gaps still

existed and shaped assumptions around the water resource. These assumptions were then used to

justify a change in the ESY and the consumptive pool, governing limits for  water extraction in the

region. This led to a nearly 4-fold increase of the ESY from 44GL in 2011 to 168GL in 2018.

These issues were discussed in ALEC and ECNT’s joint submission to the Productivity Commission on

National Water Reform42. Issues around the WDWAP include:

A. The limited data to verify modelling assumptions used in determining sustainable yields,

including aquifer storage and recharge events;

B. The precision and accuracy of the data and modelling is not qualified in the plan, beyond

that it is clouded in ‘uncertainty’;

C. The regolith resource which accounts for 34,000 megalitres of the estimated sustainable

yield, however, the resource remains an unverified resource with significant uncertainty

existing;

D. The impacts of groundwater pumping on GDEs is inferred and not known;

E. If the estimated sustainable yield is underestimated then cultural values and GDEs could be

impacted;

F. Untested assumptions around the response of groundwater recharge to rainfall events.

There have only been four recharge events that have occurred in the last 100 years;

G. Limited baseline surveys have been completed across the water control district, instead

relying on remote sensing data. This is despite the Western Davenport Water Allocation Plan

emphasising the need for ‘detailed mapping of GDEs including identification of priority

conservation areas and types; research into GDE groundwater use and vulnerabilities to

change’43;

H. There is no scientific basis for the ‘Guideline: Limits of acceptable change to groundwater

dependent vegetation in the Western Davenport Water Control District’ which is used to

justify up to 30% of GDEs being destroyed;

I. There is no modelling for climate change impacts on groundwater resources and GDEs,

despite evidence for temperatures to warm in the region and evaporation rates to increase;

J. There is limited understanding of salinity impacts from groundwater extraction upon the

region;

K. The impacts of groundwater extraction upon stygofauna are not known in the region;

L. Failure to complete key actions from the ‘WAP implementation Activities’, such as developing

an: ‘Integrated annual report on monitoring and compliance’, ‘Traditional Owner advisory

group (or equivalent) advice’, ‘independent review and evaluation report at conclusion of the

WAP’, ‘A WAC is proposed to oversee implementation of the WAP including the adaptive

management framework’, and that ‘the WDWAC should meet at least twice a year to provide

external oversight of implementation’44.

Furthermore, the WDWAP 2018-2021 became embroiled in controversy with the water licence

application at Singleton Station by Fortune Agribusiness, for 40,000ML of groundwater per year for

30 years and that this water would be provided for free. This project raised further questions around

the efficacy of water planning in the NT, with issues arising such as that:

44Ibid.

43 Department of Environment and Natural Resources. 2018, p.27. ‘Western Davenport Water Allocation Plan 2018-21.
Northern Territory Government.

42 Environment Centre Northern Territory and Arid Lands Environment Centre. 2021. ‘Submission in relation to the
Productivity Commission Draft Report – National Water Reform 2020’.
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M. The rules around groundwater depletion in the WDWAP were ignored, permitting drawdown

of 50 metres to occur over 30 years;

N. There is no scientific basis given for the assertion that the aquifer would recover over a 30

year period following the conclusion of the project in a neat bell curve;

O. There is limited knowledge on how this development will impact the water supply and

quality of nearby communities;

P. There is insufficient information about how cultural values and sacred sites will be protected.

Q. That more thorough conditions were imposed at the Water Controller’s discretion rather

than any legal responsibility to impose such conditions. This includes conditions which

ensure that the proponent develops an adaptive management plan; an assessment of salinity

impacts; an Aboriginal cultural values impact assessment; pumping tests; and, a monitoring

program.

In relation to the Western Davenport region and the Singleton Station Development, quite

remarkably, NT Farmers, the Industry body representing agricultural producers across the NT, came

out publicly questioning and in disagreement with the approach taken by the Northern Territory

Government. Their CEO Paul Burke stated:

‘History teaches us that a precautionary approach to water allocation offers the best

environmental outcomes, but also the best economic outcomes. In locations with limited

agricultural development, such as Western Davenport, a cautious approach ensures that we

don’t have unexpected impacts on groundwater, nor on the native vegetation that depends

on that water… The government has determined a consumptive pool in the Western

Davenport region. Because there is very little development in the area this consumptive pool

is determined using modelling. NT Farmers proposes that extraction should be capped at a

modest level (perhaps 40% of the consumptive pool) to allow for monitoring of impacts. In

this way future allocations can be informed by a model that is tested against real data from

monitoring.’45

NT Farmers called for a 60% reduction in the consumptive pool and that precaution is emphasised

for both environmental and economic outcomes.

These various issues with the WAP design and its implementation, emphasise the wide array of

problems surrounding water planning processes in the Northern Territory. It highlights that WAPs are

far from best practice and in many cases unable to protect ecological and cultural values. The WAP

fails to: embed best scientific practice and process; integrate cultural knowledge into water planning;

promote Aboriginal leadership in water resource management; ensure that the ESY is accurate rather

than speculative; ensure GDEs are identified and protected; ensure that the impacts of climate

change are considered; and, that a precautionary approach is taken to a underdeveloped agricultural

region.

2.2. Regulatory separation and independent oversight

In the Northern Territory, water service delivery, policy-making and regulation are all fulfilled by the

one Department. The Northern Territory Water Controller is also the CEO of the Department of

Environment, Parks and Water Security, and they report to the Environment Minister.

Regulatory separation is critical in ensuring independent oversight in decision making around the

governance of water resources and limiting real or perceived conflicts of interest. The Northern

45 Northern Territory Farmers. 2021. ‘A fine balance: media release’. Accessed 2nd February 2022.
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Territory Government acknowledged the need to mitigate against this perceived conflict of interest in

their 2018 Water Regulatory Reform Directions Paper, stating:

‘The challenge associated with the CEO holding the appointment of Controller is that the

person responsible for approving policy advice is also the person responsible for considering

that advice in their decision-making. While this current arrangement is functional due to

careful adherence to the principles of administrative law, other relevant Government

decision-making functions, such as liquor licensing and environment assessment, are

undertaken with a clearer separation of powers.

An option for ensuring separation between the Minister and the CEO and/or the agency

advising the Controller is for the Minister to appoint a Controller as an independent statutory

officer... as the Controller of Water Resources. These approaches may mitigate any

perception of a conflict of interest in decision-making’46.

This was reiterated again in the Direction’s Paper for this Strategic Water Plan47. One of two basic

rules of procedural fairness is that: ‘decision makers neither be, nor appear to be, biased’48.

There are further issues with the current governance arrangement, where the Water Controller

currently is also on the board of the Northern Territory Land Corporation, one of the Territory’s

major landholders and developers. The Northern Territory Auditor General captured this recently  in

their report on water licencing in the Northern Territory, stating:

‘there is one recognised and recorded instance where an Agency executive officer holds an

external position that may result, or be perceived as resulting in, a conflict of interest if not

effectively managed. The Agency has embedded processes designed to manage and mitigate

the risk that the conflict of interest could materialise’49.

An independent body to govern water resources in the Northern Territory would significantly

mitigate against perceived or real conflicts of interest. The independent body should take over the

responsibilities of the Water Controller under the Water Act.

Other jurisdictions have also adopted regulatory separation around water management and

governance. For example at the Federal Government level, the Murray Darling Basin Authority is an

independent statutory body. In NSW, the Natural Resource Access Regulator is an independent body

that is fully responsible for compliance and enforcement of water regulation, and also has

responsibilities for water licence applications of a certain size. In Queensland, the Great Artesian

Basin and Other Regional Aquifers water plan, licences are evaluated and processed by an

Independent Referral Panel50.

Recommendation 3: The Northern Territory Government establishes an independent water body

that assumes all responsibilities currently undertaken by the Controller of Water Resources. The final

design of the independent body should be the result of widespread consultation and participation

from key stakeholders.

50 Queensland Government. Great Artesian Basin and other regional aquifers water plan. Accessed 2nd February 2022.

49 Northern Territory Auditor-General’s Office. 2021, p.124. November 2021: Report to the Legislative Assembly.

48 Arid Lands Environment Centre and Environment Centre Northern Territory. 2021, p.13. ‘Submission to the Water
Resources Review Panel, September 2021.

47 Department of Environment, Parks and Water Security. 2021,  p. 6. ‘Northern Territory Strategic Water Plan: Directions
Paper’. Northern Territory Government.

46 Department of Environment and Natural Resources. 2018, p.17. ‘Northern Territory Water Regulatory Reform Directions
Paper October 2018’.
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2.3. Water pricing, cost recovery, monitoring, compliance and enforcement

The NT and WA are the only jurisdictions nationally that do not charge for commercial water use.

Cost recovery is a key mechanism by which water resource management, including regulatory,

compliance and enforcement functions are funded across Australia. It sees money spent on water

reinvested into the regulatory environment and building the resourcing capacity. Strong monitoring,

compliance and enforcement form the backbone of effective water governance. Cost recovery is a

critical component in ensuring the Northern Territory satisfactorily performs these vital functions.

Rigour in the regulatory environment reduces economic, social, cultural and environmental risks. In

addition, stronger regulation builds greater trust in the regulatory regime.

In the context of Singleton Station, the largest water licence in the Northern Territory’s history,

Fortune Agribusiness has been approved to receive up to 40,000 megalitres of water every year for

30 years for free. If the rate for water suggested by the Pepper Inquiry - $1000 per ML - as a guide to

assess income foregone by the Northern Territory was applied to industry, then Fortune Agribusiness

would be liable for up to $40 million per annum. By failing to charge for water, the Northern Territory

is giving away valuable public assets at considerable cost to the public and the environment.

The SWP is a key moment to investigate the feasibility of water pricing of commercial water use in

the Northern Territory. It is vital when considering these opportunities that water allocations still

meet ‘just, allocative and dynamically efficient’ benchmarks51. The impacts on potential water users

and the regulatory environment should be known prior to these decisions being made around water

pricing.

Recommendation 4: Determine the feasibility of water pricing in the Northern Territory, comparing

impacts to water users with the opportunity that cost recovery strengthens water regulation.

2.4. Ecosystem or catchment-based management of waterways

Catchment-based management recognises the need for better alignment between water and

catchment planning. It is a useful tool in improving oversight as landscapes activities can be more

easily spatially mapped and their connection understood. This approach is supported by national

resource management bodies such as NRM Australia which have stressed that ‘NRM is

fundamentally based on an integrated catchment management approach’52. Catchment-based

approaches of analysis are useful as they bring together a ‘landscape scale of matching social and

ecological functions as a unit of governance for future sustainability that can be flexible and

congruent with various forms of government found around the world’53.

There are currently no mechanisms for catchment or ecosystem-based management of water

resources in the Northern Territory. Subsequently, within current water governance arrangements,

there are major gaps in the oversight and protection of environmental and cultural values across

landscapes. There is an opportunity to adopt a more integrated governance approach connecting

water, land, biodiversity and cultural values within the one regulatory system. A bioregional approach

53 Brunckhorst, DJ, 2000. p.8. ‘Bioregional Planning: Resource Management Beyond the New Millennium’. 1st Edition.

52 Australian Regional NRM Chairs. 2010, p.67. ‘Australia’s NRM Governance System: Foundations and principles for
meeting future challenges’.

51 Grafton, R.Q, Garrick, D, and Horne, J, 2017. Water misallocation: Governance challenges and responses. World Bank’s
Global Water Practice: Washington, DC, USA.
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recognises that other processes such as land clearing and land-use changes do have an impact on

other values within a catchment system, recognising their cumulative impacts. In addition, in

adopting a more coordinated approach, catchment-based planning enables better management

opportunities to mitigate and adapt to emerging threats such as climate change.

This approach has been adopted before in the Northern Territory, with the ‘Daly River Management

Advisory Committee’ which functioned from 2006-2013. This body was ‘an independent community

committee with a mandate to bring a diversity of skills, perspectives and opinions to bear on land

use, conservation and sustainable use of resources’54. It united key stakeholders which included

Aboriginal landowners, pastoralists, farmers, conservationists and government representatives.

There was also an Aboriginal Reference Group which represented Traditional Owners within the

catchment. This body was able to make sweeping changes for the benefit of the entire catchment

which included a moratorium on land clearing, a ‘report on river health in the Daly Catchment’, and

improved oversight around water quality through the creation of the ‘Daly River Monitoring Advisory

Group’, which had plans to develop a ‘River Health Monitoring Strategy and Plan for the Daly River’

before the committee was discontinued55.

Other jurisdictions have also adopted catchment-based approaches around water management and

governance. For example, the Federal Government established the Murray Darling Basin Authority,

while at the state level catchment management authorities have been established in NSW and

Victoria. In Victoria the Catchment and Land Protection Act 1994 was established to oversee this

process.

A catchment-based approach will complement water allocation plans and water advisory

committees, creating a more robust and comprehensive approach to water licensing in the Northern

Territory. It will improve levels of oversight, transparency and communication between key

stakeholders, helping to break down the siloed approach taken to environmental regulation. By

adopting a holistic and integrated method, the NT’s water governance environment can make major

steps to becoming both contemporary and coordinated.

Recommendation 5: Establish ecosystem or catchment-based management of waterways. This

should be overseen by an independent body of experts, interest groups in the region and community

stakeholders.

2.5. Water Advisory Committees

Water Advisory Committees are a critical interface between key stakeholders and Government,

although their powers are limited. WACs ‘provide advice to the Controller of Water Resources on the

development of water allocation plans’56. While the Water Act is slightly more detailed stating that

WACs are ‘to advise the Controller on the effectiveness of the water allocation plan in maximising

economic and social benefits within ecological restraints’57. Overall, there are few rules and

regulations pertaining to WACs, with their use highly discretionary.

WACs are the only opportunity for stakeholder input into water planning design in the Northern

Territory. As a result, WACs play a key role in integrating a diversity of perspectives into a WAP. The

57 Water Act 1992, p.22

56 Department of Environment, Parks and Water Security. ‘Water Advisory Committees’. Accessed 19th January 2022 here.

55 Ibid.

54 Daly River Management Advisory Committee. 2012, p.1. Strategic Plan 2012-2015.
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efficacy of WACs is of vital importance to water planning in the Northern Territory. They have the

potential to build or erode trust around water resource governance.

2.5.1. Opportunities to strengthen water advisory committees

WACs are underutilised in the Northern Territory and there are a number of opportunities to

strengthen their role in the water planning process. Currently, WACs have a very limited scope in how

they can function in the Northern Territory. Improving WACs will result in better water planning

outcomes. Here are six opportunities to strengthen water advisory committees in the Northern

Territory:

1. Give water advisory committees more responsibility. Water advisory committees have little

power. Their remit is to provide ‘advice’ in the development of a WAP which the Water

Controller is under no legal obligation to implement. The Water Act is very narrow in what

the duties and responsibilities are of a WAC. Major reform is required to ensure that WACs

are given more responsibility in their oversight in the development, implementation and

review of a WAP. WACs should also have an opportunity to provide comment on a draft WAP

before it is made publicly available.

2. Ensure there is a legal obligation for a water advisory committee to be developed within an

operating WAP. Currently, there is no legal obligation for a WAC to be developed. As a result

large water licences can be handed out without a WAC existing, limiting oversight and

transparency around water resource management. The Western Davenport WAP 2021-2022

is the most recent example of this, which had no oversight from a WAC.

3. Ensure there is a statutory requirement that water advisory committees function for the

lifetime of the responsible water allocation plan. It is discretionary how long a WAC will

function. There is no certainty that a WAC will be ongoing or function at any point during the

lifetime of a WAP. For example, there was no Western Davenport WAC for the entirety of the

WDWAP 2018-2021. The Katherine, Howard, Ooloo and Ti Tree WACs were also all

discontinued despite the responsible WAPs continuing.

This will raise the level of participation from key stakeholders in water resource

management, as well as improve levels of transparency and oversight. It also allows for a

clear pathway in which information can be communicated quickly to key stakeholders

relating to a WAP.

By ensuring WACs are ongoing it ensures that there is always WAC participation in new

WAPs. For example, in 2021 the Western Davenport Water Allocation Plan 2021-22 had no

participation from a WAC, therefore removing any form of external oversight.

4. Standardise WACs. There is an opportunity to streamline how WACs function in the

Northern Territory. This will remove the inconsistent approach that happens across

geographies. A policy should be developed reforming the role of WACs. A standardised terms

of reference should reflect these updated duties. This would provide a baseline for how all

WACs should operate.

5. Updated scientific information is provided to WACs. There is ongoing scientific research and

monitoring that occurs during the lifetime of a WAP. This information should be provided to

the responsible WAC. Improved transparency alongside increased opportunities for

collaboration is likely to result in better water allocation planning outcomes.
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6. Improve transparency of historical information. All information relating to previous WACs is

no longer available on the Department’s website, including minutes. Information relating to

the Western Davenport, Katherine, Howard and Ooloo WACs are no longer publicly available.

In the development of new WAPs such as that of the Ti Tree and Western Davenport WAP, it

is useful to have access to how the WAPs they are replacing were developed in the past.

Recommendation 6: WACs are majorly reformed so that: they are legally required to be maintained

for the entirety of the WAP; meet regularly through the lifetime of a WAP (how often is to be

determined through consultation); the Department is required to provide updated scientific

information relating to a WAP to the WAC; a WAC terms of references is created to standardise the

process across the Territory; WACs receive a draft WAP before they are made publicly available; and,

their oversight is included in WAP design, implementation and review.

2.5.2. Case study: Western Davenport Water Advisory Committee 2017-2018 as

part of WDWAP 2018-2021

The Western Davenport Water Advisory Committee (WDWAC) was established in 2017, met three

times on the 21st September 2017, 23rd November 2017 and 8th March 2018 and then was

discontinued in December 2018. On the 28th December 2018 the Western Davenport Water

Allocation Plan was declared.

This case study is useful in showcasing issues with WACs in the NT, namely around oversight,

transparency, reporting and resourcing. The fact that the WDWAC was discontinued meant that a key

conduit between key stakeholders, the community and government was blocked. Access to

information was removed, as was oversight and an accountability mechanism in how the WDWAP

was implemented. It added to what has become an increasingly contentious jurisdiction for water

planning in the Northern Territory.

No oversight of WAP implementation

The WAC, which is a key vehicle in water allocation planning never met during the 3-year lifetime of

the plan,  despite the fact that the WDWAP 2018-21 stated that ‘the WDWAC should meet at least

twice a year to provide external oversight of implementation’58.

In addition to and perhaps compounded by this lack of external oversight, significant issues occurred

around implementation. The WDWAP 2018-21 stated that integrated annual reporting on monitoring

and compliance would occur, as well as an end of WAP implementation report to inform the WAP

evaluation that would be completed by December 2020.59 These were key actions that were to be

made by the Northern Territory Government to reduce extreme and high levels of risk associated

with the WAP.  In the risk management treatments of the WDWAP 2018-21, it goes further and states

that the ‘WAC is proposed to oversee implementation of the WAP including the adaptive

management framework’60. No adaptive management framework was produced, nor was there any

annual reporting. An evaluation report of the WDWAP was also never published publicly.

60 Ibid. p.65.

59 Ibid, p.49.

58 Department of Environment and Natural Resources. 2018, p.65. Western Davenport Water Allocation Plan 2018-2021.
Northern Territory Government.
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As WAPs and WACs have weak levels of authority, no rules have been broken by the Territory

Government, apart from the fact that they misled the WAC and the public, and failed to implement

their own plan. The WDWAP 2018-21 sets a precedent that WACs should have a role around the

implementation of a WAP. Changes to the Water Act should be made to reflect this.

Transparency and record keeping

The minutes of 2017-2018 WDWAC are no longer publicly available.  On the Department’s website,

the Western Davenport Water Advisory Committee page ‘can’t  be found’61. On request, they were

provided by the Department. The WAC met three times, however the information captured in the

minutes is very limited, only spanning 4-5 pages each meeting. This is despite each of the meetings

lasting between 4-4.5 hours.

Integrity of WAC process

There are questions around the integrity of the WDWAC 2017-2018, particularly around the adopted

estimated sustainable yield (ESY) and consumptive pool. The ESY of the WDWAP 2011-2021 was

increased from 44GL in 2011, to a revised nearly 4-fold increase of the ESY to 168GL in the updated

2018-2021 plan6263. The consumptive pool of 138GL was endorsed by the WDWAC in the second

meeting in late 2017.

The WDWAP 2018-21 is filled with uncertainty, it is a term used 14 times in the WDWAP. This

uncertainty is centred around the ESY - a key focal point of any water planning document. Despite

this, the term is only captured twice in the minutes of the 2017-18 WDWAC. Both of these terms

were used in the first meeting, once:

1. By a stakeholder of the WAC who in the first meeting expressed concern around the impact

of climate change on the water resource, and;

2. By a Department water planner in response to a question from a stakeholder about the

water modelling, with the water planner then stating that ‘there was still a lot of uncertainty

and assumptions however once these issues had been finalised (ie. salinity, water quality,

sustainable yield, strategic reserve volumes) the various scenarios would be available’64.

At no point in the minutes was the substantial uncertainty of the ESY ever emphasised upfront by the

Department. Uncertainty was not mentioned again in the second or third meeting of the WAC

minutes. Despite this, the consumptive pool was endorsed in the second meeting by the WDWAC.

It is unclear whether the WAC was appropriately informed about the substantial knowledge gaps

present in the WDWAP and the extent of uncertainty present. In particular it is unclear whether the

WAC understood the major issues surrounding the modelling and the adopted ESY limits.

For example, the regolith resource was not captured in any of the minutes. This is despite the

regolith resource being 34,405ML in size and accounting for 25% of the consumptive pool in the

updated 2018-2021 WAP. This is a major omission as the regolith is central to uncertainty in the

WDWAP 2018-2021. When talking about the water model, the WAP states that ‘there are limitations

to the available data, notably the small number of bores, regolith resource is not included in the

64 Department of Environment and Natural Resources. 2017. Western Davenport Water Advisory Committee 2017-2018:
Meeting One. Northern Territory Government.

63 Department of Environment and Natural Resources. 2018, p.168. ‘Western Davenport Water Allocation Plan 2018-2021’.
Northern Territory Government.

62 Northern Territory Government. 2011, p.20. ‘Western Davenport Water Allocation Plan 2011-2021’.

61 Department of Environment, Parks and Water Security, 2022. ‘Western Davenport WAter Advisory Committee’. Accessed
19 January 2022 here.

19

https://depws.nt.gov.au/boards-and-committees/water-advisory-committees/western-davenport-water-advisory-committee


model and the aquifer and GDE response to pumping is largely inferred’65.  To reduce risk, the

management strategy then states it is necessary that ‘an information gathering program to

investigate the size and nature of the regolith resource is included in the implementation plan’66. The

Department did not know the size of the regolith, yet it still accounted for 25% of the consumptive

pool. It remains unclear whether the WAC knew this information when they endorsed the

consumptive pool in 2017. It is important to remember that the implementation plan was never

developed and the regolith resource has still not been verified publicly.

It is important to also note, that the CEO of the Department was present as an observer of the

second WDWAC 2017-2018 meeting when the consumptive pool limits were endorsed. It is unclear

why they were present in the meeting, and whether there was a real or perceived risk that the CEO

was a shadow influence on the WAC.

Inconsistencies around water mining

There is inconsistency in what was communicated in the WAC minutes with the finalised WDWAP. In

responding to a question about water mining (where extraction of water resources exceeds

recharge), one of the Department’s water planners ‘clarified that mining aquifer storage is off the

table and that the recommended approach would not deplete storage in the aquifer’.67 Despite this,

mining of the aquifer is occurring in the WDWAP and was central to the adopted estimated

sustainable yield (ESY). This is due to water mining of the regolith resource, which as discussed

accounted for 25% of the consumptive pool, yet remained an unverified groundwater source.

There is incongruence between what was communicated by the Department and the final decisions

that were made by the Water Controller in declaring the WDWAC. This further questioned the

integrity of the WDWAC 2017-18.

WAC sidelined in establishing a new WAP

The removal of public participation in the 2018-2021 WAP continued into the new Western

Davenport Water Allocation Plan 2021-22. This plan was declared in December 2021. This was done

with no consultation of the WAC, nor was there any other opportunity for public participation.

Were key Aboriginal stakeholders also sidelined?

The WDWAP states:

‘a Traditional Owner advisory committee (or its equivalent) is recommended to meet at the

time of WDWAC meeting to provide advice on implementation. The Traditional Owner

advisory committee (or its equivalent) should advise the Controller of Water Resources and

the Department’68.

It is unclear whether this advisory committee (or its equivalent) ever met. Considering the WDWAC

did not meet, it is presumed unlikely. There is no information publicly available to show otherwise.

Why this was included as part of the WAP is unclear as a decision to disband the WAC had been

68 Department of Environment and Natural Resources. 2018, p.65. ‘Western Davenport Water Allocation Plan 2018-2021’.
Northern Territory Government.

67 Department of Environment and Natural Resources. 2017. ‘Western Davenport Water Advisory Committee 2017-2018:
Meeting One’. Northern Territory Government.

66 Department of Environment and Natural Resources. 2018, p.56. ‘Western Davenport Water Allocation Plan 2018-21’.
Northern Territory Government.

65 Department of Environment and Natural Resources. 2018, p.55. ‘Western Davenport Water Allocation Plan 2018-21’.
Northern Territory Government.
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made prior to the WDWAP 2018-2021 was published. On the 8th March 2018, the final meeting of

the WDWAC it was stated that the WAC term would finish on the 30th June 2018.69

2.6. Water Allocation Planning Framework and water mining

The Northern Territory Water Allocation Planning Framework (NTWAPF) is outdated and not fit for

purpose. The document hasn’t been updated since its creation in 2000. It is only two pages, yet it

provides thresholds for extraction in the Top-End and Arid Zone. The WAPF applies to areas not

covered by WAPs - this amounts to 72% of licences in the Northern Territory.70 It states that in the

arid zone for groundwater ‘total extraction over a period at least 100 years will not exceed 80% of

the total aquifer storage at the start of extraction’71. This threshold is not supported by any scientific

basis and constitutes water mining. Groundwater depletion or water mining occurs when extraction

exceeds recharge.

The WAPF urgently needs to be updated as it is neither contemporary or coordinated. The WAPF in

its current form is dangerous. It sets arbitrary but extraordinarily high limits to support the

large-scale extraction of water with no scientific justification. The WAPF sets the tone of a

governance regime that is currently not fit for purpose. Despite this outdated policy, demand for

water is increasing across the Territory, inside and outside of WAPs. ALEC also supports calls from the

Environment Centre Northern Territory that ‘the Northern Territory must legislate to stop the

entrenched practice of granting significant water licences to irrigators prior to the declaration of

water allocation plans, to enable a more strategic approach to water management planning’72.

ALEC strongly opposes the unsustainable mining of groundwater in the arid zone.

Recommendation 7: The WAPF is updated and modernised reflecting best scientific practice and

cultural knowledge. The updated WAPF is the result of widespread consultation and input.

Recommendation 8: It is legislated that significant water licences cannot be granted outside of the

jurisdiction of water allocation plans.

2.6.1. Learning from other jurisdictions around the dangers of over-extraction

The Northern Territory must learn from mistakes made in other jurisdictions around the significant

impacts that water mining and over-extraction has in devastating environments, communities and

economies. There are examples around the world, from the Murray Darling Basin in Australia, to the

Central Plains in the United States. Over-extraction in the Murray Darling Basin has resulted in the

environment being identified as ‘an ecosystem in crisis’ where there is an urgent need to ‘reverse the

current trend towards collapse of the river system’, while the Federal Government has had to spend

72 Environment Centre Northern Territory and the Arid Lands Environment Centre. 2021, p.9. ‘Submission in relation to the
Productivity Commission Draft Report – National Water Reform 2020’.

71 Department of Environment, Parks and Water Security, 2020,p.2. ‘Northern Territory Water Allocation Planning
Framework’. Northern Territory Government.

70 Environmental Defenders Office. 2021, p.1. ‘Deficiencies in the existing water law and governance framework in the
Northern Territory’.

69 Department of Environment and Natural Resources. 2018. Western Davenport Water Advisory Committee: Meeting
Three. Northern Territory Government.
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billions of dollars in water buybacks to reduce extraction levels7374. The Ogallala-High Plains Aquifer

supports one of the world’s largest agricultural regions. In Kansas, 30% of the aquifer has already run

dry, while it is estimated that within 50 years, across the entire aquifer, 70% will be depleted75. The

Northern Territory, which is at a critical point in time where over-extraction has not yet occurred,

should listen to these warnings from around the world. Governments play a key role in supporting

sustainable water-use or enabling a system of over-extraction to be established.

2.6.2. Mining water: Alice Springs water future

The SWP is an opportunity to reconstruct the relationship cities, towns and communities have with

water. Here, we focus on Alice Springs and what water future can be created out to 2050.

Alice Springs presents a unique opportunity to change the narrative around water resource

management in the arid zone. Water within the town basin is accessed from groundwater systems

beneath the surface which is estimated to be up to 35,000 years old76. The town has an

unsustainable relationship with, and finite supply of water, where: residents consume twice the

national average; the town's water supply may become economically unviable by the early-mid

2200’s; with the aquifer at Roe Creek having dropped by 6 metres in the last 10 years as 9GL of water

is extracted annually, while only 2GL of water are naturally recharged77. If these issues remain

unmanaged, the town's water future is dire.

The SWP should provide a roadmap for Alice Springs water future. ALEC contends that this roadmap

should be ambitious in reversing the towns unsustainable relationship with water extraction. Could

Alice Springs become a world leader in sustainable water use by 2050? Could it become a hub of

research, innovation and creativity around appropriate and best-practice water use. Are there

opportunities for the Northern Territory Government with the support of the Federal Government to

build collaborative partnerships with arid and semi-arid cities and nations from around the world?

Alice Springs currently has an overly simplistic relationship with water, with few restrictions or plans

for how to change the towns circumstances around water consumption. Embedding water justice

principles into the SWP means will help support and clarify a roadmap for Alice Springs water future.

Recommendation 9: Develop a water vision and roadmap to 2050 for Alice Springs around its water

future. The plan should consider whether Alice Springs can become a research and innovation hub

for sustainable water use in the arid and semi-arid zone.

77 Ibid.

76 Desert Knowledge Research Institute, 2021. ‘Talking Water - Kwatye Angkeme: the facts’. Accessed 2nd February 2022.

75 Sanderson, M, Griggs, B, Miller-Klugesherz, J, 2020. ‘Farmers are depleting the Ogallala Aquifer because the government
pays them to do it’. The Conversation. Accessed 2nd February 2022.

74 Department of Agriculture, Water and Environment. ‘Australian Government water purchasing in the Murray-Darling
Basin’. Accessed 3rd February 2022.

73 Natural Resources Commission. 2019. ‘Final report: Review of the Water Sharing Plan for the Barwon-Darling
Unregulated and Alluvial Water Sources 2012’.
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Chapter 3

Safe Drinking Water in the Northern Territory

3. Drinking water is safe

The current legislative framework for drinking water service provision in the NT is fragmented,

inadequate for protecting people’s human right to drinking water, and in need of reform. Drinking

water governance in the NT is currently characterised by gaps, an overall lack of transparency and

accountability, conflicts of interest, a dearth of monitoring and data, and a lack of Indigenous

consultation and engagement. Developing the Strategic Water Plan is a critical opportunity for the NT

Government to address the weaknesses in the current governance framework, demonstrate

leadership and provide safe and affordable drinking water for all Territorians.

3.1. Background: Drinking water in the NT

The security and quality of drinking water in remote communities are critical issues to address. The

Directions Paper states that ‘some communities rely on water with high levels of naturally occurring

chemicals... and other communities face risks from man-made pollutants.’ 78 This downplays the

significance of the situation facing many remote communities in the NT.

In terms of security of drinking water, Power and Water have classified the water security risks for 41

NT communities as ‘high’, 14 as ‘very high’ and of seven as ‘extreme’79. This demonstrates that water

insecurity is in fact the norm for remote communities across the NT80.

In Central Australia, many Aboriginal communities are experiencing challenges in relation to the

supply of adequate and safe drinking water. Some communities are reporting critical shortages or

long-standing exposure to levels of contaminants far exceeding established national health

guidelines81. In Laramba for example, a remote Indigenous community north-west of Alice Springs,

the drinking water is contaminated with uranium three times the maximum safe level recommended

by the Australian Drinking Water Guidelines, and has been unsafe for decades82.

While the specific data on water security is not publicly available, cross-referencing Power and Water

water quality reports with the water security risk map by Lorena Allam and Nick Evershed from the

Guardian reveals that the various communities in Central Australia are experiencing both water

stress and poor quality, including Kintore, Yuendumu, Yuelamu, Laramba, Ampilatwatja and

Imanpa83. Engawala is experiencing water stress, and Willowra, Wilora, Hermannsburg and

83 Power and Water Corporation 2018; Beavan and Zwartz 2020

82 Power and Water Corporation 2018.

81 Power and Water Corporation. 2018. DRINKING WATER QUALITY REPORT, 2018. Power and Water Corporation; Allam,
Lorena, and Nick Evershed. 2019. "Too hot for humans? First Nations people fear becoming Australia's first climate
refugees." The Guardian, 18 Dec.; Beavan, Katrina, and Henry Zwartz. 2020. "Residents of remote NT community of
Laramba lose legal battle over uranium in water." ABC News, 14 Jul.

80 However, the data these classifications of risk are based on is not currently publicly available.

79 Central Land Council. 2020. Submission National Water Reform Productivity Commission, 21 August 2020. CLC, Alice
Springs, NT.

78 NT Government, 2021. Northern Territory Strategic Water Plan: Directions Paper, September 2021, Department of
Environment, Parks and Water Security, Darwin. p7.
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Alpurrurulam are experiencing water quality issues84. Moreover, the drinking water in all

communities in Central Australia exceeded the thresholds for one or more national aesthetic

parameters in 2020. This means the water fails to meet Australian standards for taste, smell, colour,

or temperature85.

Drinking water exceeds aesthetic parameters in majority of remote communities across the NT86. This

is an important issue to address but is not mentioned in the Strategic Directions Paper at all. More

consideration of aesthetic parameters is necessary for a few reasons. Firstly, because unpalatable

water in remote Aboriginal communities can shape risk perceptions and cause distrust of water

supplies, which impacts people’s health indirectly through not drinking enough water, accessing

unsafe alternative sources, or opting for sugared or alcoholic alternatives87. Second, perception of

drinking water might also shape people’s desire to save water and/or to use it more efficiently. Third,

because buying bottled or trucked water due unacceptable tap water places an increased financial

burden on people from low-income households88. Fourth, because some aesthetic thresholds such as

levels of lead and calcium can compromise water treatment and infrastructure through corrosion

over time, affecting safety and operational costs89. These considerations are also important for the

water used in dialysis treatment for kidney disease. Finally, because unacceptable drinking water

undermines the provision of a basic level of drinking water quality services, and is inconsistent with

the human right of everyone to ‘sufficient, safe, acceptable and physically accessible, and affordable

water’90.

3.1.1. Significance

Access to safe and adequate drinking water is internationally recognised as necessary for human life

and fundamental to public health and prosperity91. Safe drinking water is both an essential service,

like power, or housing, and a human right. The United Nations (UN) General Assembly recognises the

human right to water and sanitation, and that these rights are essential to the realisation of all other

human rights’92.

92 United Nations. 2021. "Sustainable Development Goals: Goal 6: Ensure access to water and sanitation for all." United
Nations.

91 WHO. 2017. Progress on drinking water, sanitation and hygiene: 2017 update and SDG baselines. Geneva, Switzerland:
World Health Organization; Daley, K., Castleden, H., Jamieson, R., Furgal, C. and Ell, L. 2015. "Water systems, sanitation,
and public health risks in remote communities: Inuit resident perspectives from the Canadian Arctic." Social Science &
Medicine 135:124-132.

90 United Nations Committee on Economic Social and Cultural Rights. 2002. General Comment No. 15: The Right to Water
(Arts. 11 and 12 of the International Covenant on Economic, Social and Cultural Rights).

89 Power and Water Corporation 2018; Browett, H. et al. 2012. ‘Cost Implications of Hard Water on Health Hardware in
Remote Indigenous Communities in the Central Desert Region of Australia’. International Indigenous Policy Journal 3.

88 SACOSS, 2020. Scoping Study on: Water Issues in Remote Aboriginal Communities, South Australian Council of Social
Service, SA, Australia, p8.

87 Bailie, Ross S, Bronwyn E Carson, and Elizabeth L McDonald. 2004. "Water supply and sanitation in remote Indigenous
communities-priorities for health development." Australian and New Zealand Journal of Public Health 28 (5):409-414. p412;
Hall, N, MC Barbosa, D Currie, AJ Dean, B Head, PS Hill, S Naylor, S Reid, L Selvey, and J Willis. 2017. Water, sanitation and
hygiene in remote Indigenous Australian communities: a scan of priorities. In Global Change Institute discussion paper:
Water for equity and wellbeing series. Brisbane: The University of Queensland, p.4; Jaravani, F. G., Massey, P. D., Judd, J.,
Allan, J. & Allan, N. 2016. ‘Closing the Gap: The need to consider perceptions about drinking water in rural Aboriginal
communities in NSW, Australia’. Public Health Research and Practice 26; Jaravani, F. G. et al. 2017. ‘Working with an
aboriginal community to understand drinking water perceptions and acceptance in rural New South Wales’. Int. Indig. Policy
J. 8; Hall, Nina Lansbury. 2019. "Challenges of WASH in remote Australian Indigenous communities."  Journal of Water,
Sanitation and Hygiene for Development 9 (3):429-437.

86 Power and Water Corporation. 2021.

85 Power and Water Corporation. 2021. Annual Drinking Water Quality Report, 2020. Power and Water Corporation.

84 Power and Water Corporation 2018.
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Drinking water issues both directly impact and compound many of the systemic health inequalities

already experienced by people living in remote Indigenous communities93. Remote communities

depend on a safe and adequate supply of water for drinking and for on-country dialysis treatment for

kidney disease. Water supply is fundamentally linked to capacity for housing upgrades and new

buildings, so inadequate supplies can constrain economic development and have significant

implications for standards of living94.

  Drinking water is also a prerequisite for the self-determination of people living in remote

communities, which is the right of a people to decide their own political status and future95. For

many Indigenous communities in Australia and around the world, water is indelibly entwined with

law, culture and community wellbeing96. The Strategic Directions paper fails to consider the issue of

drinking water as a key interest for Indigenous communities, thereby contributing to the tradition

that compartmentalises97 Indigenous water interests to cultural flows (social, spiritual, and

customary objectives and strategies), and commercial interests. This will be discussed further below.

International human rights law obliges signatories to work towards the Sustainable Development

Goal 6 (SDG6), of ‘universal and equitable access to safe and affordable drinking water for all’98.

While Australia has committed to SDG6, research consistently shows that contrary to this ambition

many Indigenous peoples living in remote communities still lack access to safe drinking water and

sanitation99. Evidence from many health studies and reports from water utilities and service

providers demonstrate that such issues in remote communities are persistent, and in some cases

worsening, across Australia.

Drinking water is fundamental to the physical and cultural health, self-determination, and futures of

remote Indigenous communities. Drinking water safety and access in remote Indigenous

communities in the NT is therefore a critical issue to address.

3.1.2. Challenges

There are many factors shaping the drinking water security for remote communities in the NT. In

Central Australia, providing safe and reliable drinking water across large, arid areas to small and often

highly disperse remote communities can be costly and complex100. The corrosion of ageing water

infrastructures is also a key challenge. Service providers and utilities require increased and ongoing

government support, processes and programs to maintain and replace water supply and treatment

infrastructure.

Climate change will also likely exacerbate these challenges. According to climate change projections,

regional and remote areas are likely to be severely impacted by longer and more intense and

100 Productivity Commission, 2021. National Water Reform 2020, Inquiry Report. No. 96, 28 May. Canberra, Australian
Government, p152.

99 Australian Government 1994, 21, Hall et al. 2020, WA AG 2015, ABS 2006, Russell and Ens 2020, 1222, Bailie, Carson, and
McDonald 2004.

98 United Nations 2021, Hall et al. 2020.   

97 Jackson, S. 2006. ‘Compartmentalising Culture: The Articulation and Consideration of Indigenous Values
in Water Resource Management’, Australian Geographer 37, no. 1: 19–31

96 Marshall, Virginia. 2017. Overturning Aqua Nullius. Canberra, ACT: Aboriginal Studies Press.; Wilson, Nicole J, and Jody
Inkster. 2018. "Respecting water: Indigenous water governance, ontologies, and the politics of kinship on the ground."
Environment and Planning E: Nature and Space 1 (4):516-538.

95 AHRC. 2021. "Right to self determination." Australian Human Rights Commission; Central Land Council. 2020. Submission
National Water Reform Productivity Commission, 21 August 2020. CLC.

94 Australian Government. 1994. Water: A Report on the Provision of Water and Sanitation in Remote Aboriginal and Torres
Strait Islander Communities. edited by Race Discrimination Commissioner: Commonwealth of Australia.

93 Hall, Nina Lansbury, Sandra Creamer, Wendy Anders, Anthony Slatyer, and Peter S Hill. 2020. "Water and health
interlinkages of the sustainable development goals in remote Indigenous Australia." npj Clean Water 3 (1):1-7.
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frequent drought and drying conditions, and erratic rainfall101. Such climatic changes will affect the

reliability of water supplies, drinking water quality and the integrity and reliability of water sources,

leading ultimately to less water, and greater demands and uncertainty102. Remote communities are

already relatively more vulnerable to the impacts of climate change, which will likely compound

existing inequalities in health, education and employment opportunities and infrastructure provision.

Climate change therefore has direct implications for water insecurity and the sustainability and

liveability of remote communities more broadly.

Addressing these increased risks to drinking water services is constrained by gaps in the drinking

water governance framework, a lack of transparency and accountability in project selection and

cost-sharing processes, and gaps in monitoring and data of drinking water services.

3.1.3. Opportunities for reform

The NT Government therefore has a key role to play in ensuring drinking water security in remote

communities through addressing these weaknesses in the current governance framework. Doing so

through the Strategic Water Plan is a critical opportunity for the NT Government to demonstrate

leadership in making a concerted effort to provide safe and affordable drinking water for all

Territorians.

In September 2021, the Productivity Commission released an enquiry report, National Water Reform

2020, assessing the progress of the Australian, State and Territory governments towards achieving

the objectives and outcomes of the National Water Initiative (NWI) and providing practical advice on

directions for national water reform. The Report found that while the drinking water services in many

urban areas generally meet Australian Drinking Water Guidelines, access to safe and reliable drinking

water in many remote Indigenous communities remains a critical issue103. The Report emphasised

that policy renewal is essential to address this inequity, and would facilitate commitments under

both the National Agreement on Closing the Gap towards equity of access to essential services, and

also the water-related Sustainable Development Goals of the United Nations 2030 Agenda for

Sustainable Development104. To highlight opportunities for the NT Government to align with the

national water reform agenda, this section notes some of the tailored advice provided by the

Productivity Commission for policy reform of regional and remote urban water services.

3.2. Weaknesses in the current governance framework

This section will highlight the weaknesses in the current governance framework and identify priority

issues for reform.

3.2.1. Limits of the Water Act

The Water Act 1992 (NT) (The Act) is the NT’s key water planning legislation, but has limited and

fragmented application with respect to drinking water and no power to reserve water for current and

future public water needs.

104 Productivity Commission, 2021.

103 Productivity Commission, 2021, p1.

102 Productivity Commission, 2021.

101 Productivity Commission, 2021; Steffen, W., Vertessy, R., Dean, A., Hughes, L., Bambrick, H., Gergis, J. and Rice, M.,
2018. Deluge and drought: Australia’s water security in a changing climate. Climate Council; Infrastructure Australia, 2019.
The Australian Infrastructure Audit 2019: An Assessment of Australia’s Future Infrastructure Needs, Australian Government,
Canberra.
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The primary purpose of the Act is to allocate, manage and assess water resources in the NT. The

Water Act manages water in discrete areas that may have current and potential conflicts over water

due to stressors such as agricultural, pastoral or extractive uses of water and/or dense populations.

In such areas, where more intensive resource management is deemed necessary, the Act stipulates

where and when water extraction licences are required and provides for the declaration of Water

Control Districts (WCDs)105.

Within declared WCDs, Water Allocation Plans (WAPs) can be developed to establish how water will

be shared between various non-consumptive uses (environmental and cultural) and consumptive

uses (including public water supply, rural stock and domestic, aquaculture, industry and agriculture).

As pointed out by Liam Grealy and Kirsty Howey in their analysis of the NT’s drinking water

regulation, this means public water supply in the NT is only one of many competing consumptive

uses, and is only ‘allocated’, or protected, in declared WCD areas in which a WAP applies106.

Furthermore, while licences are required for extracting groundwater in WCDs, there are generalised

exemptions to this requirement for stock and domestic purposes, road construction and

maintenance. This means that under the Water Act, these users may extract water without a licence

or any regulatory oversight, even when such extraction could impact drinking water sources. Outside

of WCDs users are not required to obtain a licence, provided they extract less than fifteen litres of

water per second.

All of this means that for residents living in the vast majority of the NT not covered by WAPs,

adequate drinking water supply is not guaranteed or protected107. This includes most Indigenous

communities, which are located on inalienable Aboriginal land owned under the Aboriginal Land

Rights (Northern Territory) Act 1976 (Cth), and are outside of WCDs. In these areas, adequate and

safe drinking water is not legally regulated, guaranteed or protected, and groundwater is not

reserved for public supply nor licensed or regulated against extraction for other uses. Ninety-five

percent of remote Indigenous communities in the NT currently depend on groundwater for their

water supply108.

Grealy and Howey (2020), therefore argue that ‘while the Water Act purports to provide an NT-wide

framework for the sustainable management of water resources, its geographic application with

respect to public drinking water is fragmentary…Such geographic differentiation generates racialised

disparities in legal protections and practical attention.’ 109

As the NT Government acknowledged in the previous 2018 Directions Paper, the inability to reserve

future drinking water supply is a limitation of the Water Act. A range of exemptions regarding WCDs

and specific industries are also, by the NT Government’s own admission, ‘dated’ as they ‘were

declared at a time when it was rare for public water supply and other water users to be in direct

competition for a single water resource and when the likelihood of unsustainable levels of use was

low.’110 Given that such competition is no longer rare, and the risk of unsustainable use of aquifers is

high, this is a key and overdue opportunity to update the Water Act.

110 NT Government, Directions Paper 2018, p4.

109 Grealy & Howey 2020.

108 Power and Water Corporation 2020.

107 Grealy & Howey 2020, p344.

106 Grealy & Howey 2020, p344.

105 Grealy, Liam, and Kirsty Howey. 2020. "Securing supply: governing drinking water in the Northern Territory."  Australian
Geographer:1-20; NT Government 2018. Northern Territory Water Regulatory Reform Directions Paper, October 2018, The
Department of Environment and Natural Resources (DENR), Darwin.
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Finally, Indigenous water needs and uses have been ‘compartmentalised’ under the Water Act as

either cultural flows  or commercial interests111. While this has increased attention on ensuring

Indigenous interests receive ‘fair allocation’ of water, such as Strategic Indigenous Water Reserves,

these only apply in areas with water allocation plans, and thus have no application across the vast

majority of the NT. Furthermore, such strategies that set water aside for Indigenous cultural and

commercial purposes does not, as demonstrated, address nor guarantee drinking water security

specifically. Compartmentalisation of Indigenous interests has therefore meant that the issue of

drinking water security, regulation and services infrastructure in remote communities has been given

comparatively little attention112. This also means that Indigenous peoples have rarely been consulted

nor engaged in drinking water planning and governance; contributing to the well documented

process of ‘water colonialism’ in Australia whereby water governance has systematically excluded or

marginalised Indigenous rights, perspectives, interests and knowledge113.

3.2.2. Lack of minimum standards

The fragmented nature of NT’s water governance is further exacerbated by the fact that there are no

mandated minimum standards for drinking water quality across the NT114.

The Water Supply and Sewerage Services Act 2000 (NT) (WSSS Act) regulates the provision of public

water supply in ‘water supply licence areas’. Under this Act, Power and Water Corporation (PAWC) is

the sole licensee for providing essential services in the NT. The WSSS Act imposes some standards,

duties and accountabilities on PAWC, including water supply infrastructure management plans,

licence compliance reports, and a mandated and standardised ‘customer contract’115.

However, as the NT has not set any enforceable minimum standards of drinking water quality and

supply, PAWC use a Memorandum of Understanding (MoU) with the Department of Health to guide

the provision and management of water services, with the Australian Drinking Water Guidelines

(ADWG) as ‘peak reference’116. This MoU expired in 2015 and in strict legal terms is unenforceable.

Even these somewhat limited protections are not applied equally across the NT. The WSSS Act only

applies in water supply licence areas, currently declared only in 18 gazetted towns. Outside of these

areas and the jurisdiction of the WSSS Act, 72 larger Indigenous communities and over 600

outstations located on Aboriginal land are instead serviced by Indigenous Essential Services (IES), a

private subsidiary of PAWC. IES has an opaque operational structure, and the unenforceable MoU is

the only framework for providing drinking water in these communities. This means IES effectively

operates without legislation mandating licensing or obligations117. Grealy and Howey therefore find

that the legal regulation of drinking water services in the NT is fragmented and unequal, often to the

117 Central Land Council 2020.

116 Grealy and Howey 2020, p346; Central Land Council 2020, p3.

115 Grealy and Howey 2020, p346.

114 Grealy and Howey 2020.

113 Marshall, Virginia. 2017. Overturning Aqua Nullius. Canberra, ACT: Aboriginal Studies Press; Grafton, R Quentin,
Matthew J Colloff, Virginia Marshall, and John Williams. 2020. ‘Confronting a 'post-truth water world' in the
Murray-Darling Basin, Australia.’ Water Alternatives 13 (1):1-28; Jackson, Sue. 2018. "Indigenous peoples and water justice
in a globalizing world." In Oxford handbook on water politics and policy, edited by Ken Conca and Erika Weinthal, 120-141.
New York: Oxford University Press; Jackson, Sue, and Marcus Barber. 2016. "Historical and contemporary waterscapes of
North Australia: Indigenous attitudes to dams and water diversions."  Water History 8 (4):385-404; Hartwig, Lana D, Sue
Jackson, Francis Markham, and Natalie Osborne. 2021. "Water colonialism and Indigenous water justice in south-eastern
Australia." International Journal of Water Resources Development:1-34.

112 Central Land Council 2020, p12.

111 Jackson, S. 2006. ‘Compartmentalising Culture’
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relative detriment of remote Indigenous communities, where drinking water services remain

unregulated, unprotected and unaccountable118 .

It is important here to reiterate that this fragmented governance framework means that in the vast

majority of outstations on Aboriginal land (over 600), the Water Act does not guarantee public water

supply. The WSSS Act does not apply, and neither IES or PAWC operate at all. Instead, drinking water

supply is privately managed and unregulated, and there is no data for water quality or supply.

In summary, the Water Act is overdue for reform and has very limited application with respect to

drinking water: its fragmented coverage means it does not protect the rights of people living in

remote Indigenous communities to safe drinking water, and cannot reserve water for future public

use. Further, the WSSS Act is similarly fragmented, so its limited protections are not applied in

remote Aboriginal communities. The drinking water in remote communities, homelands and

outstations located on land under the Aboriginal Land Rights Act are not protected by the Water Act

or WSSS Act, which effectively means the provision of drinking water is unlicensed and inadequately

regulated because there are no mandated minimum standards set for water quality across the NT. IES

(non-profit subsidiary of Power and Water Corporation) provides water services to the remote

communities with no legally enforceable legislative and regulatory oversight.

3.3. The case for a Safe Drinking Water Act

The Productivity Commission identified that similarly ‘fragmented and opaque’ governance

arrangements characterise the provision of water services across Australia. To streamline and clarify

water services regulation and protect the rights of consumers, the Commission recommends that a

renewed National Water Initiative include a commitment by all Parties to each develop a definition

of, and to ensure access to, a basic level of water services for all Australians. At a minimum, this

would include safe and reliable drinking water.169

The NT Government Directions Paper states that like other Australian jurisdictions, the NT uses the

ADWG to determine the health risks of any individual supply of water.’119 However it is misleading to

suggest the NT is in line with other jurisdictions. Yes, other jurisdictions also use the ADWG, but they

are legislated through Safe Drinking Water Acts, while in the NT the ADWG are only used as ‘peak

reference’ in a legally unenforceable Memorandum of Understanding between Power and Water and

the Department of Health. Such Safe drinking water legislation exists in South Australia (Safe

Drinking Water Act 2011), Victoria (Safe Drinking Water Act 2003), NSW (Water Industry Competition

Act 2005) and Queensland (Water Supply [Safety and Reliability] Act 2008).

As stated succinctly by the CLC:

…the NT is an outlier when it comes to drinking water security. There is no legislated

guarantee to protect drinking water supply against other uses. There are no minimum

quality standards for drinking water that exist across the NT. Depending on where you

live, there are different legal standards governing your drinking water.’120

120 Central Land Council, 2020, p14.

119 NT Government, 2021, Directions Paper p7.

118 Grealy & Howey 2020, p343.
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The Directions Paper acknowledges this lack of formal standards, but says the ADWG ‘are applied

through an agreement between PAWC and the DoH’ - in this case, the ‘agreement’ means an expired,

legally unenforceable MoU.

To facilitate the NT Government’s alignment with jurisdictions and address these governance issues,

in line with the Productivity Commission’s recommendations, and those made by the Central Land

Council in their submission on national water reform121, ALEC recommends:

Recommendation 10: The Northern Territory should legislate a Safe Drinking Water Act to provide

regulatory protection and accountability for the provision of safe and adequate drinking water across

the NT for all Territorians.

- A Safe Drinking Water Act or equivalent must:

i. apply to all authorities and corporations directly involved in the provision of

drinking water.

ii. Prescribe clear lines of responsibility and accountability to guarantee water

security and supply for communities facing water stress.

iii. Create a feedback mechanism whereby consumers can directly inform

utilities and authorities of issues with drinking water

Recommendation 11: The Northern Territory Government should establish a legislated power

(potentially through amendment of the Water Act)  to reserve water for future drinking water supply.

This should guarantee drinking water supply above other consumptive uses and competing demands

for water in the NT.

Recommendation 12: The Northern Territory Government should develop consistent and

enforceable minimum standards under legislation for drinking water quality, in accordance with the

Australian Drinking Water Guidelines (ADWG), for all Territorians.

- This could include stricter guidelines around aesthetic parameters of water quality in remote

communities

Recommendation 13: The Department of Health should assume a legislated regulatory role for all

water providers, including Power and Water Corporation and Indigenous Essential Services,  through

legislation that replaces the existing MoU (potentially under the Safe Drinking Water Act). This must

include communities and outstations.

Recommendation 14: Drinking water security should be prioritised in the Strategic Directions Paper

as a fundamental concern for Indigenous communities. Indigenous peoples should be actively

involved in decision-making and governance of drinking water supply in their communities.

3.3.1. Lack of monitoring, research and data

There is a dearth of monitoring, research and data around drinking water for remote Indigenous

communities in the NT. While ALEC notes that PAWC does publish data on the drinking water quality

annually, as the Directions Paper states, it does not publish any data on security and sustainability of

supply, and this information is not publicly available. This is particularly problematic given that the

Directions Paper’s key purpose is securing NT’s water security.

121 Central Land Council. 2020.
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Recommendation 15: As critical information, and in the interest of transparency and accountability,

data on the security and sustainability of communities’ water supplies that classifies risk levels

should be made publicly available.

Recommendation 16: The NT Government should increase funding for the gathering and

dissemination of water source monitoring.

Recommendation 17: The NT Government should conduct a feasibility study into how metering in

remote communities at each property could improve monitoring of water use. This would make it

easier for PAWC to identify and address leaks and other maintenance issues in a timely fashion, and

for community members to better understand their consumption.

3.3.2. Infrastructure and cost sharing processes

Ageing and corroding water infrastructures present a critical challenge for providing safe drinking

water in remote communities122. This is not a new problem: the 1999 Community Housing and

Infrastructure Needs Survey found that that infrastructure failure ‘was the major cause of water

restrictions in remote Indigenous communities in Australia’123. There are growing concerns that a

large asset base is coming to or already at the end of its effective life, which could result in high risks

of service failure, decreased operations and financial loss. On top of this, ALEC acknowledges that it

is already more costly per consumer to provide safe and reliable drinking water services in remote

communities, due to economies of scale, the type of water sources and environmental challenges.

However, ALEC also argues that the funding of remote water services in the NT, including

maintenance and asset replacement, currently occurs in an opaque way, with very little public

information available. The unclear governance arrangements around cost sharing currently impede

the delivery of water services and replacement of infrastructure.

For commercially unviable water services, such as many remote Indigenous communities, the

National Water Initiative states a preference for operational subsidies to be provided as transparent

and untied Community Service Obligations (CSOs). However the NWI does not specify how they

should be calculated and there are no agreed principles on how to fund regional and remote

community services. This has enabled inefficient cost sharing processes, such as capital grants, which

can be funnelled through more opaque processes subject to political interference and poorly

targeted on the basis of need124. To address this, the Commission recommends the use of

transparent CSOs, designed to ensure a defined ‘basic level of service’, and calculated with credible

data and independent oversight125.

In their submission to the Productivity Commission’s report into national water reform, the CLC

argues that the NT Government’s funding regime for water services in remote communities lacks

accountability and transparency126. IES is heavily subsidised: it only recovers approximately 30% of its

costs through revenue and the rest is covered by external funding and grants. While the Department

126 Central Land Council. 2020, p24.

125 Productivity Commission 2021, p173.

124 Productivity Commission 2021, p173.

123 Beard, Nerida. 2006. Water Proofing Homelands: Integrating approaches for small water supply reliability. Alice Springs,
Australia: Centre for Appropriate Technology.

122 Infrastructure Australia, 2021. Reforms to meet Australia’s future infrastructure needs: 2021 Australian Infrastructure
Plan, Australian Government, Canberra.
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of Territory Families, Housing and Communities (THFC) makes annual payments to IES via a service

level agreement, PAWC reports these payments as grants, rather than CSOs. This makes it possible

that the payments constitute opaque grants or subsidies that disguise the true costs.

This is further muddied by the conflict of interest presented in the current model of

funder/retailer/customer for remote service provision. In remote communities in the NT, the funder

is the Dept of TFHC, the retailer is PAWC, and while remote communities receive the water services,

the customer is the landlords that pay for the water services: the Dept of TFHC. In this model, the

funder and customer of remote services is the same. This ultimately lowers accountability for the

Dept of TFHC in providing water that meets acceptable standards for remote communities.

The CLC further identified numerous issues with the governance of IES that impede transparency

and accountability in cost sharing and funding for infrastructure, which should be considered for

reform. Based on publicly available information, one cannot determine the methodology for

calculating the values of CSOs/grants to IES, the breakdowns of IES expenditure and their rationales,

whether funds are designated for the future maintenance and replacement of water services

infrastructure, how these are prioritised, how IES is monitored and reviewed by the NT Government,

IES’ water monitoring program (e.g. its regularity and standards) and how IES operates (e.g. if it

employs staff or operates as a shell private entity that receives funding without oversight)127. IES

governance issues more broadly include absent oversight, limited details in annual reports, opaque

funding arrangements, and the lack of usual mechanisms for government oversight and public

scrutiny, such as Freedom of Information legislation and complaints to the NT Ombudsman.

Due to such governance issues, ALEC agrees with the CLC that the NT Government’s current

processes for funding remote services therefore actually facilitate ‘the precise opposite of

accountability and transparency.’128 This lack of accountability and transparency makes it extremely

difficult to understand how, and therefore whether, IES and PAWC are able to address the critical

issues surrounding providing, maintaining, refurbishing and replacing water services infrastructure.

3.3.3. Project selection

The Productivity Commission found that there is a lack of transparency and accountability in project

selection processes around Australia. Despite the requirements of the National Water Initiative,

business cases are not always clearly justified, rigorous, transparent and long-term, nor do they

explore the full suite of options/solutions. Publicly available information is often insufficient to assess

infrastructure projects, and state priorities are often unclear, inconsistent and poorly aligned, which

can result in unnecessary duplication or projects selected that are not in the public’s best interest129.

In the NT, the CLC confirms these issues, reporting that the funding of remote water infrastructure

projects have rarely been accompanied with the necessary ongoing governance/regulatory

arrangements to ensure accountability, and that it is unclear whether such investments have been

through cost/benefit analyses and assessments of ecological sustainability. There is a lack of clarity

about which infrastructure projects are funded and why, and CLC does not have a clear line through

which to recommend specific projects and priorities130. As such, Indigenous organisations and remote

communities have again been excluded from infrastructure planning processes.

130 Central Land Council. 2020, p28.

129 Productivity Commission, 2021, p189.

128 Central Land Council. 2020, p24.

127 Central Land Council. 2020, p24.
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Infrastructure Australia has identified the importance of early, effective and ongoing consultation

with Indigenous peoples, organisations and local service providers in identifying and delivering the

infrastructure needs of remote communities. Remote infrastructure services are most effective and

sustainable when the community is consulted and engaged, and community dynamics are

considered throughout planning and implementation131.

Recommendation 18: All operational subsidies required for high-cost areas to maintain a basic level

of service should be provided as transparent CSOs, calculated based on credible data and subject to

independent oversight. CSOs should be published and made publicly available.

Recommendation 19: The NT Government should clarify how infrastructural priorities are

determined and funded in remote communities. This should clarify the mechanisms of funding

streams for drinking water infrastructure, the mechanisms whereby new projects are approved, and

the specific roles played by Power and Water Corporation and Indigenous Essential Services.

Recommendation 20: The NT Government and Power and Water Corporation should clarify and

make publicly available the processes they use for ensuring new investments are subject to a

cost-benefit analysis and ecological impact assessment.

Recommendation 21: The institutional relationships and regulatory arrangements of Power and

Water Corporation and Indigenous Essential Services should be examined and reforms investigated

that address the issues of absent oversight, limited reporting and monitoring,

Recommendation 22: Water service provider performance monitoring and reporting should be

maintained with agreed objectives to increase transparency of service delivery and support

continuous improvement.

Recommendation 23: The NT Government and Power and Water Corporation should develop

concrete processes for consulting and involving land councils and relevant Indigenous organisations

throughout the process of infrastructure provision in remote communities and outstations: from

identifying infrastructural needs and planning, to delivering and maintaining infrastructure.

131 Infrastructure Australia, 2021.
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Conclusion

The SWP is a significant opportunity to overcome major challenges related to the management of

water resources in the Northern Territory. To do this effectively, the adoption of water justice

principles is key (see page 4), and will substantially improve trust in water resource management

across the Territory.

ALEC’s submission emphasises the opportunities that exist to strengthen water regulation in the

Northern Territory, as well as highlighting current weaknesses.  Specifically, our response focuses on

the key areas of water allocation plans; regulatory separation and independent oversight; water

pricing and resourcing; ecosystem-based management of waterways; water advisory committees;

water mining and over extraction; and safe drinking water. We stress that if water resource

management is fit for purpose and guided by best scientific practice, then environmental, social,

cultural and economic outcomes will be significantly improved in the Northern Territory.

The Northern Territory’s water laws were diagnosed as ‘amongst the poorest in the country’132.

However, if done effectively and appropriately, a SWP can guide the Territory to a sustainable and

vibrant water future. In taking a holistic approach that considers climate impacts and centres justice

principles, the Northern Territory’s management of water resources can be contemporary,

coordinated and trusted.

132 Environment Defenders Office. 2021. Deficiencies in the existing water law and governance framework in the Northern
Territory.
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Recommendations

Recommendation 1: A discussion paper on the impacts of climate change on the Northern Territory’s

water future should be developed as part of the SWP.

Recommendation 2: Majorly reform water allocation planning, including: a definition for  ‘Estimated

Sustainable Yield’ in the Water Act; that an ESY is legally enforceable; a publicly available

methodology for determining and evaluating an ESY;  the creation of a legally enforceable

overarching framework for how WAPs are developed; that it is legislated that WAPs must be based

on best-available scientific and cultural knowledge; legislation so that adaptive management is

included in the Water Act; the development of an adaptive management policy and, consideration of

climate change impacts upon water allocation planning. This should be done through transparent

and collaborative processes.

Recommendation 3: The Northern Territory Government establishes an independent water body

that assumes all responsibilities currently undertaken by the Controller of Water Resources. The final

design of the independent body should be the result of widespread consultation and participation

from key stakeholders.

Recommendation 4: Determine the feasibility of water pricing in the Northern Territory, comparing

impacts to water users with the opportunity that cost recovery strengthens water regulation.

Recommendation 5: Establish ecosystem or catchment-based management of waterways. This

should be overseen by an independent body of experts, interest groups in the region and community

stakeholders.

Recommendation 6: WACs are majorly reformed so that: they are legally required to be maintained

for the entirety of the WAP; meet regularly through the lifetime of a WAP (how often is to be

determined through consultation); the Department is required to provide updated scientific

information relating to a WAP to the WAC; a WAC terms of references is created to standardise the

process across the Territory; WACs receive a draft WAP before they are made publicly available; and,

their oversight is included in WAP design, implementation and review.

Recommendation 7: The WAPF is updated and modernised reflecting best scientific practice and

cultural knowledge. The updated WAPF is the result of widespread consultation and input.

Recommendation 8: It is legislated that significant water licences cannot be granted outside of the

jurisdiction of water allocation plans.

Recommendation 9: Develop a water vision and roadmap to 2050 for Alice Springs around its water

future. The plan should consider whether Alice Springs can become a research and innovation hub

for sustainable water use in the arid and semi-arid zone.

Recommendation 10: The Northern Territory should legislate a Safe Drinking Water Act to provide

regulatory protection and accountability for the provision of safe and adequate drinking water across

the NT for all Territorians.

- A Safe Drinking Water Act or equivalent must:
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iv. apply to all authorities and corporations directly involved in the provision of

drinking water.

v. Prescribe clear lines of responsibility and accountability to guarantee water

security and supply for communities facing water stress.

vi. Create a feedback mechanism whereby consumers can directly inform

utilities and authorities of issues with drinking water

Recommendation 11: The Northern Territory Government should establish a legislated power

(potentially through amendment of the Water Act)  to reserve water for future drinking water supply.

This should guarantee drinking water supply above other consumptive uses and competing demands

for water in the NT.

Recommendation 12: The Northern Territory Government should develop consistent and

enforceable minimum standards under legislation for drinking water quality, in accordance with the

Australian Drinking Water Guidelines (ADWG), for all Territorians.

- This could include stricter guidelines around aesthetic parameters of water quality in remote

communities

Recommendation 13: The Department of Health should assume a legislated regulatory role for all

water providers, including Power and Water Corporation and Indigenous Essential Services,  through

legislation that replaces the existing MoU (potentially under the Safe Drinking Water Act). This must

include communities and outstations.

Recommendation 14: Drinking water security should be prioritised in the Strategic Directions Paper

as a fundamental concern for Indigenous communities. Indigenous peoples should be actively

involved in decision-making and governance of drinking water supply in their communities.

Recommendation 15: As critical information, and in the interest of transparency and accountability,

data on the security and sustainability of communities’ water supplies that classifies risk levels

should be made publicly available.

Recommendation 16: The NT Government should increase funding for the gathering and

dissemination of water source monitoring.

Recommendation 17: The NT Government should conduct a feasibility study into how metering in

remote communities at each property could improve monitoring of water use. This would make it

easier for PAWC to identify and address leaks and other maintenance

Recommendation 18: All operational subsidies required for high-cost areas to maintain a basic level

of service should be provided as transparent CSOs, calculated based on credible data and subject to

independent oversight. CSOs should be published and made publicly available.

Recommendation 19: The NT Government should clarify how infrastructural priorities are

determined and funded in remote communities. This should clarify the mechanisms of funding

streams for drinking water infrastructure, the mechanisms whereby new projects are approved, and

the specific roles played by Power and Water Corporation and Indigenous Essential Services.
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Recommendation 20: The NT Government and Power and Water Corporation should clarify and

make publicly available the processes they use for ensuring new investments are subject to a

cost-benefit analysis and ecological impact assessment.

Recommendation 21: The institutional relationships and regulatory arrangements of Power and

Water Corporation and Indigenous Essential Services should be examined and reforms investigated

that address the issues of absent oversight, limited reporting and monitoring,

Recommendation 22: Water service provider performance monitoring and reporting should be

maintained with agreed objectives to increase transparency of service delivery and support

continuous improvement.

Recommendation 23: The NT Government and Power and Water Corporation should develop

concrete processes for consulting and involving land councils and relevant Indigenous organisations

throughout the process of infrastructure provision in remote communities and outstations: from

identifying infrastructural needs and planning, to delivering and maintaining infrastructure.
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