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Federal Court of Australia 

District Registry: Victoria 

Division: General  No: VID345/2022 

 

AUSTRALIAN CONSERVATION FOUNDATION INCORPORATED  
Applicant 

 

WOODSIDE ENERGY LTD and another named in the schedule 

Respondent 

 

ORDER 
 

JUDGE: JUSTICE MOSHINSKY 

DATE OF ORDER: 31 July 2023 

WHERE MADE: Melbourne 

 

THE COURT ORDERS BY CONSENT THAT: 
 

Definitions 

 

1. For the purposes of this order: 

 

Administrative Staff means a non-legal staff member who has an exclusively 

administrative role in relation to the Proceeding, including administration in respect of 

any Discovered Documents. 

 

AGS means the Australian Government Solicitor. 

 

EDO means the Environmental Defenders Office (ABN 72 002 880 864), the solicitors 

on the record for the applicant in the Proceeding. 

 

EDO In-House Scientific Officer means a non-legal staff member of EDO who is 

employed on the basis of their scientific expertise and applies such expertise in relation 

to the Proceeding, including in respect of any Discovered Documents. 

 

FCR means the Federal Court Rules 2011. 

 

Confidential Documents means the documents identified as confidential and/or 

commercially sensitive in any discovery production list(s) provided to EDO and AGS 

by the respondents in the Proceeding, including duplicated copies of the identified 

documents. 
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Confidential Information means information contained in the Confidential Documents 

or which is otherwise identified by the respondents as confidential and/or commercially 

sensitive, including duplicated copies of this information. 

 

Confidentiality Undertaking means the undertaking attached at Annexure B to this 

order. 

 

Discovered Documents means documents in respect of which the respondents give 

discovery under paragraph 2 of this order. 

 

Discovery Categories means the discovery categories attached at Annexure A to this 

order. 

 

Proceeding means Federal Court of Australia Proceeding No. VID345 of 2022. 

 

Support Staff means any persons providing administrative, IT, document management, 

printing, process service or other litigation-related services through an external vendor 

providing such services to EDO. 

 

Discovery 

 

2. Pursuant to r 20.16 of the FCR, the respondents give discovery to the applicant and 

Intervener of: 

 

a. a first tranche of documents within the Discovery Categories by 4.00 pm AEST 

on 4 August 2023; 

 

b. any second tranche of documents within the Discovery Categories or responsive 

to any additional categories agreed pursuant to paragraph 15 by 4.00 pm AEST 

on 28 August 2023; and 

 

c. any third and final tranche of documents within the Discovery Categories or 

responsive to any additional categories agreed pursuant to paragraph 15 by 

4.00 pm AEST on 15 September 2023, together with a list of documents verified 

pursuant to r 20.17 of the FCR, 

 

and for each tranche, the respondents provide electronic inspection of the Discovered 

Documents subject to the confidentiality regime set out in paragraphs 4 to 13 of this 

order and any claims for privilege. 

 

3. Discovery under paragraph 2(a) to (c) of this order is to be given in electronic format, in 

accordance with the discovery plan in a form to be agreed between the applicant and 

respondents before 4 August 2023. 
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Confidential, irrelevant information 

 

4. Subject to paragraphs 5 and 6 of this order, the respondents may redact any information 

in the Discovered Documents which is Confidential Information that is irrelevant to the 

issues raised in the Proceeding. 

 

5. If the respondents apply redactions to Confidential Information that is irrelevant to the 

issues raised in the Proceeding, they must provide a schedule justifying each redaction 

made, including: 

 

a. a description of the general nature of the information redacted (subject to the 

terms of any relevant confidentiality obligation); and 

 

b. the reason for the redaction. 

 

6. If the applicant disputes any redactions made pursuant to paragraph 4 above, then it must 

seek to resolve that dispute with the respondents.  If the applicant and the respondents 

are unable to resolve that dispute within 10 business days of it having been raised by the 

applicant, then the applicant may apply to the Court for an order that the redacted 

information be produced. 

 

Confidentiality regime 

 

7. Inspection or disclosure of Confidential Documents and Confidential Information is 

confined to: 

 

a. the solicitors of EDO, EDO Administrative Staff, the EDO In-House Scientific 

Officer, Support Staff and the General Counsel of the applicant where such 

inspection or disclosure is necessary for the conduct of the Proceeding and 

counsel acting for the applicant in the Proceeding; 

 

b. the solicitors of AGS, AGS Administrative Staff, Lauren Davies, Legal Officer, 

Environment and Dispute Resolution Branch of the Department of Climate 

Change, Energy, the Environment and Water in the Proceeding where such 

inspection or disclosure is necessary for the conduct of the Proceeding and 

counsel acting for the Intervener in the Proceeding; and 

 

c. expert witnesses for the applicant in the Proceeding, where such inspection or 

disclosure is necessary for the conduct of the Proceeding. 

 

8. Any person the subject of paragraph 7 of this order must sign and provide to the 

solicitors for the respondents a Confidentiality Undertaking before inspecting or 

receiving Confidential Documents or Confidential Information. 
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9. EDO shall take all reasonable steps to ensure that all persons to whom disclosure of 

Confidential Documents is made or who inspect Confidential Documents in accordance 

with paragraph 7(a) and (c) of this order: 

 

a. do not use the Confidential Documents or disclose Confidential Information in 

any affidavit, witness statement, expert report or other document filed or served 

in the Proceeding except: 

 

i. as part of a confidential exhibit or annexure, which has been marked 

‘Confidential’; or 

ii. in a confidential section of any report or statement, which has been 

marked ‘Confidential’; 

 

b. immediately notify the respondents’ solicitors of any suspected or actual 

unauthorised use, copying or disclosure of the Confidential Documents or 

Confidential Information; and 

 

c. except as required by law, within 28 days of the conclusion of the Proceeding, 

either by judgment or other resolution, return to the solicitors for the respondents 

any Confidential Documents and any documents containing any Confidential 

Information (including any copies), unless such documents are otherwise 

destroyed. 

 

10. AGS shall take all reasonable steps to ensure that all persons to whom disclosure of 

Confidential Documents is made or who inspect Confidential Documents in accordance 

with paragraph 7(b) of this order: 

 

a. do not use the Confidential Documents or disclosure of Confidential Information 

in any affidavit, witness statement, expert report or other document filed or 

served in the Proceeding except: 

 

i. as part of a confidential exhibit or annexure, which has been marked 

‘Confidential’; or 

ii. in a confidential section of any report or statement, which has been 

marked ‘Confidential’; 

 

b. immediately notify the respondents’ solicitors of any suspected or actual 

unauthorised use, copying or disclosure of the Confidential Documents or 

Confidential Information; and 

 

c. except as required by law, within 28 days of the conclusion of the Proceeding, 

either by judgment or other resolution, return to the solicitors for the respondents 

any Confidential Documents and any documents containing any Confidential 

Information (including any copies), unless such documents are otherwise 

destroyed. 
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11. Confidential Documents and Confidential Information, where included or referred to in 

any way in any affidavit, witness statement, expert report, submissions or other 

document filed or served in the Proceeding are not to be made available for public 

inspection in the Court Registry or online or disclosed or referred to in open court.  The 

parties shall take all reasonable steps to ensure compliance with this order. 

 

12. Subject to compliance with paragraphs 9(a) and 10(a) of this order, nothing in this order 

prevents disclosure of Confidential Documents or Confidential Information for the 

purposes of conduct of the Proceeding to any Judge, employee or other personnel of this 

Court. 

 

13. Nothing in this order limits any obligations of the parties arising at general law, 

including the implied undertaking not to use documents discovered in the Proceeding 

other than for the purposes of the Proceeding. 

 

Evidence 

 

14. By 4.00 pm AEST on 21 December 2023, the applicant file and serve any evidence on 

which it intends to rely in the proceeding. 

 

Further conferral 

 

15. By 4.00 pm AEST on 4 August 2023, the legal representatives for the applicant and the 

respondents complete their conferral in relation to any additional subparagraph(s) to 

categories 1 and 7 of the Discovery Categories and programming orders beyond 

paragraph 14 of these orders, that are presently not agreed. 

 

Case management hearing 

 

16. The proceeding be listed for a further case management hearing for consideration of any 

further programming orders, or orders for discovery, at 4.30 pm AEST on 8 August 

2023. 

 

 

 

Date that entry is stamped: 31 July 2023 
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Schedule 

 

No: VID345/2022 

Federal Court of Australia 

District Registry: Victoria 

Division: General 

 

Second Respondent WOODSIDE ENERGY SCARBOROUGH PTY LTD 

 

 

 


