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8 MARCH 2024 

 

Clarifying consultation requirements for offshore petroleum 
and greenhouse gas storage regulatory approvals  

Submission to the Department of Industry, Science and Resources 

Recommendations: 

Recommendation 1: Part 2 Schedule 2 of the Offshore Petroleum and Greenhouse Gas Storage Bill 2024 (Cth) should be 

deleted and the Albanese government should urgently prioritise the development of Nature Positive legislative reforms, 

including to commit to a timeframe for their introduction into Parliament. 

Recommendation 2:  Minimum standards should be developed under the OPGGS Act and regulations that allow for longer 

consultation timeframes and funding for identified relevant persons to seek independent scientific and cultural advice 

during the consultation process.  

Recommendation 3: The principle of free, prior and informed consent should be codified in the OPGGS Act and 

consultation obligations should be expanded to include all forms of environmental plans. 

Recommendation 4: The definition of ‘relevant persons’ set out in Santos NA Barossa Pty Ltd v Tipakalippa [2022] 

FCAFC 193 should be codified and strengthened. As part of such reforms, the objects of the OPGGS Act should set out 

the multiple purposes of consultation. 

 

Introduction 

The Australian Conservation Foundation (ACF) welcomes the opportunity to comment on the 

Department of Industry, Science and Resources’ Clarifying consultation requirements for offshore petroleum 

and greenhouse gas storage regulatory approvals: Consultation paper. Consultation obligations for titleholders 

should be codified and strengthened, to ensure that the broader consultation requirements contemplated 

by Santos NA Barossa Pty Ltd v Tipakalipa [2022] FCAFC 193 are consistently upheld by industry. 

The Australian Conservation Foundation is Australia's national environment organisation. Since 1965, 

we’ve protected the nature we all love – our unique wildlife and our beautiful beaches and bush. We are 

over half a million people who speak out for the air we breathe, the water we drink, and the places and 

wildlife we love. We are proudly independent, non-partisan and funded by donations from our 
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community. ACF understands Australia and the world face an unprecedented climate and mass 

extinction crisis caused first and foremost by digging up and burning fossil fuels like coal, oil, and gas. 

ACF acknowledges that First Nations Peoples of Australia hold unique knowledge and rights inherited 

from their ancestors and Country and have cared for this country since time immemorial. We pay our 

respect to First Nations Peoples of Australia, past, present and future. We respect their leadership in 

caring for Country and support their rights to continue to do so. We recognise that sovereignty was 

never ceded, and that colonisation was unjust, often violent and continues to adversely impact on First 

Nations Peoples today. As Australia’s national environment organisation, we understand we have a 

responsibility to help right this historical wrong. We support their authority to speak for Country, right 

to self-determination and recognise that rightful recognition of and genuine reconciliation with First 

Nations Peoples is fundamental to protecting nature in Australia. We support First Nations-led 

campaigns that protect Country and seek win-win outcomes for our environment and for the rights, 

wellbeing and advancement of First Nations Peoples. 

The manner in which this consultation is being undertaken is a concern to ACF. We call on the federal 

government to prioritise reforms that are good for nature and people, and that tackle the climate crisis, 

including the government’s Nature Positive reforms commitments. The current consultation review 

appears to have been driven by the interests of major offshore gas companies, to the detriment of 

communities, First Nations Peoples and our environment. 

Nonetheless, ACF identifies that this review is an important opportunity to clarify and strengthen the 

consultation obligations under the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (Cth) (the 

OPGGS Act) and its associated regulations. The government should seek to codify the definition of 

‘relevant persons’ and multiple purposes of consultation articulated in Santos NA Barossa Pty Ltd v 

Tipakalipa [2022] FCAFC 193, and establish minimum consultation standards that ensure consistently 

meaningful consultation across the sector. 

ACF further endorses the submission and recommendations of Greenpeace Australia Pacific. 
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Concerns regarding the manner in which this consultation review is being conducted 

ACF is concerned that the clarifying consultation review has been undertaken on an accelerated basis at 

the behest of offshore petroleum and gas proponents.1 This consultation review should be extended and 

integrated into the full three year review of the OPGGS Act.  ACF also recommends better integration of 

the OPGGS Act review into the ongoing reform of the Environment Protection and Biodiversity Conservation 

Act 1999 (Cth) (the EPBC Act) and implementation of the government’s proposed Nature Positive 

reforms.  

Additionally, on 15 February 2024, Minister King introduced the Offshore Petroleum and Greenhouse 

Gas Storage Bill 2024 (Cth) (the Bill) to federal Parliament. Relevantly, the Bill includes a proposal to 

preserve NOPSEMA’s accredited status under the EPBC Act irrespective of future changes to the 

regulations under the OPGGS Act, contained in Part 2 Schedule 2 of the Bill.  

The introduction of the Bill prior to the conclusion of this consultation process and so soon after Santos 

NA Barossa Pty Ltd v Tipakalippa [2022] FCAFC 193 and Cooper v National Offshore Petroleum Safety and 

Environmental Management Authority (No 2) [2023] FCA 1158 carries the implication that the only reason 

for the including Part 2 Schedule 2 in this Bill is to facilitate weakening of current obligations for offshore 

oil and gas proponents to consult with interested community and First Nations stakeholders. 

ACF urges the government to remove Part 2 Schedule 2 of the Bill. The government should only 

introduce changes to the OPGGS Act and attendant regulations after this review process has concluded 

and after the government passes its Nature Positive reforms. The Albanese government must ensure any 

changes to the OPGGS Act approvals scheme is  appropriately narrow so as to retain environmental 

safeguards and oversight by the Minister for the Environment. 

Recommendation 1: Part 2 Schedule 2 of the Offshore Petroleum and Greenhouse Gas Storage Bill 2024 (Cth) should be 

deleted and the Albanese government should urgently prioritise the development of the nature positive legislative 

reforms, including to commit to a timeframe for their introduction into Parliament.  

 

 

 

 

 

 

 

 

 
1 See, eg, Angela Macdonald-Smith, “King moves to remove ‘ambiguity’ in offshore gas approvals’, The Australian 
Financial Review, 12 January 2024 and Dan Jervis-Bardy, “Santos’ warning to Madeleine King about ‘dire’ offshore 
gas approvals regime”, The West Australian, 22 February 2024. 
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Ensuring targeted, effective, meaningful and genuine consultation under Australia’s 

offshore environmental regulations 

The following section outlines ACF’s response to the consultation questions directed at how Australia’s 

offshore environmental regulations can ensure targeted, effective, meaningful and genuine consultation 

occurs, including culturally appropriate consultation with Traditional Owners and First Nations 

communities.  

ACF is concerned that there is a significant difference between the commitments to consult articulated 

by proponents and their ultimate consultation practices. This review is an important opportunity to 

codify clearer and strengthened consultation obligations under the OPGGS Act and regulations. It is also 

highly inappropriate that the Offshore Petroleum and Greenhouse Gas Storage (Environment) 

Regulations 2023 (Cth) (the regulations) allow proponents to identify who is or not consulted (see s 25), 

this is also addressed in the next section. 

As the climate and biodiversity crises continue to worsen, offshore petroleum and gas activities are the 

concern of communities at a local, regional, national and international level. The environmental and 

climate risks associated with a range of proposed oil and gas projects are unprecedented, including 

contentious, highly climate polluting projects like Woodside’s Scarborough Energy Project and Pluto 

Train 2 and Santos’ Barossa Gas Project. 

The public and other stakeholders, especially First Nations communities, are critical in holding 

proponents accountable for the environmental, climate and cultural heritage impacts of their 

developments. It is essential that any review of the OPGGS Act and regulations be undertaken in a 

manner that seeks to strengthen the requirements for proponents to meaningfully consult with, and 

respond to the concerns of, stakeholders. Any review outcome and subsequent reforms must not 

undermine consultation rights currently held by relevant persons, especially as articulated in Santos NA 

Barossa Pty Ltd v Tipakalippa [2022] FCAFC 193 and Cooper v National Offshore Petroleum Safety and 

Environmental Management Authority (No 2) [2023] FCA 1158. 
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A critical aspect of meaningful engagement is the right of impacted stakeholders, particularly 

Traditional Owners and First Nations communities, to exercise genuine decision-making power over 

offshore activities. ACF strongly supports the integration of free, prior and informed consent (FPIC) into 

the OPGGS Act and regulations, enabling Traditional Owners to veto projects that are genuinely 

unpopular and contrary to the interests of their communities.2 

Additionally, ACF urges the government to integrate the following into the OPGGS Act and regulations 

to deliver effective, meaningful and genuine consultation: 

• First, proponents should be required to advise stakeholders if in the proponent’s view they meet 

the criteria to be classified as a ‘relevant person’ and there should be an independent appeals 

process available to stakeholders to contest that determination; 

• Second, minimum standards should be developed to ensure consultation is a genuine two-way 

engagement. These standards should allow for longer timeframes to address consultation 

fatigue, and funding for ‘relevant persons’ to seek independent scientific and cultural 

information on the project’s potential impacts.  Proponents should be required to respond to 

submissons and feedback they receive during the consultation process, and explain how they 

have responded; 

• Third, proponents should be obligated to provide ‘relevant persons’ with an opportunity to 

provide feedback when given additional information and when updating the Environment Plan 

during the consultation process; and 

• Fourth, periods for comment should be available for all environmental plans not just offshore 

project proposals (s 9 of the regulations) and exploratory drilling environment plans (s 30 of the 

regulations), including drilling, trunkline installation, floating production unit installation, 

operations and decommissioning. 

In respect of First Nations consultation, the obligation upon titleholders to consult with both Traditional 

Owners and Land Councils as well as the broader community should be maintained. First Nations 

communities share their cultural heritage in a range of ways, including through bloodlines and kinship 

lines. Each family holds its own connection to the land and sea, animals and plants, through their 

individual ancestral bloodlines through the Kinship, Star and Water Laws, given to them by the 

 

 

 

 
2 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN Doc A/RES/61/295 (2 
October 2007, adopted 13 September 2007). 
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Creators. This informs First Nations tribal constitutions. Critically, some aspects of cultural heritage are 

held by women, and it is important that consultation processes provide space for both women and men 

to participate as a matter of gender equity. Therefore, titleholders must consult broadly to ensure the 

impacts to Aboriginal cultural heritage are appropriately communicated and consulted on. 

 

Recommendation 2:  Minimum standards should be developed under the OPGGS Act and regulations that allow for longer 

consultation timeframes and funding for identified relevant persons to seek independent scientific and cultural advice 

during the consultation process. 

Recommendation 3: The principle of free, prior and informed consent should be codified in the OPGGS Act and 

consultation obligations should be expanded to include all forms of environmental plans. 

 

Identification of a relevant person or organisation for the purposes of consultation on a 

proposed offshore resources activity 

The following section outlines ACF’s response to the consultation questions directed at how titleholders 

should best identify who a relevant person or organisation is for the purposes of a proposed offshore 

resources activity. 

The identification of ‘relevant persons’ pursuant to the offshore environmental regulations should be 

geographically wide-ranging and based upon broad criteria to ensure all potential stakeholders directly 

or indirectly impacted by the offshore resources activity are included. The definition of ‘relevant 

persons’ adopted by the full Federal Court in Santos NA Barossa Pty Ltd v Tipakalippa [2022] FCAFC 193 

should be retained and codified.3 It has been a positive development that offshore gas proponents are 

now placing advertisements for consultation across all communities within the Environment That May 

Be Affected zone rather than the smaller Operational Zone, and that proponents are identifying and 

consulting with a broader range of stakeholders. 

 

 

 

 

 

 
3 See also Tipakalippa v National Offshore Petroleum Safety and Environmental Management Authority (No 2) 
[2022] FCA 1121. 
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As such, ACF understands that the appeal decision in Santos NA Barossa Pty Ltd v Tipakalippa [2022] 

FCAFC 193, as well as other recent decisions on consultation obligations, has clarified that ‘relevant 

persons’ should be interpreted broadly to “best promote...the object of the Regulations”.4 This 

interpretation should be codified in Australia’s offshore environmental regulations.  

Those court decisions have also provided important clarity regarding the multiple purposes of 

consultation, namely: 

• to include enough information from the titleholder as to its proposed activities that  ‘relevant 

persons’ can be informed and understand how a particular offshore petroleum activity impacts 

their own “functions, interests or activities” (see s 25(2) of the regulations);5  

• to “ensure that the titleholder adopts appropriate measures in response to the concerns 

conveyed” by “affected authorities, organisations and individuals”;6 and 

• to uphold consistency with the EPBC Act and the accredited program for offshore petroleum and 

gas approvals, approved pursuant to s 146B of that Act.7 

Despite the multiple purposes of consultation under the OPGGS Act and regulations, there is a tendency 

by proponents (and a vested interest on their part) to narrowly construe and carry out their consultation 

obligations. The multiple purposes of consultation should be clarified and explicitly set out under the 

objects of the OPGGS Act. 

ACF supports the establishment of a mechanism that enables individuals and organisations to self-

identify as ‘relevant persons’. There should be no timeframes placed upon the self-identification process, 

to ensure that individuals and organisations that are delayed in identifying their interest in a project are 

still able to participate. This is particularly important for First Nations and grassroots communities 

which may be impacted by resource constraints or external factors, such as cultural obligations and 

geographic restraints.   

 

 

 

 

 
4 Santos NA Barossa Pty Ltd v Tipakalippa [2022] FCAFC 193, [51] and see also [77]. 
5 Ibid, [56]. 
6 Ibid, [57] (emphasis added). 
7 Ibid, [57]. 
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There should be an independent appeal process available to any person or organisation who has self-

identified as a ‘relevant person’ but excluded from consultation by the proponent. This is appropriate 

given the proponent’s vested interest in minimising their consultation obligations to accelerate the 

approvals process. 

Recommendation 4: The definition of ‘relevant persons’ set out in Santos NA Barossa Pty Ltd v Tipakalippa [2022] 

FCAFC 193 should be codified and strengthened. As part of such reforms, the objects of the OPGGS Act should set out 

the multiple purposes of consultation. 
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