Court File No. 41231

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL OF QUEBEC)

BETWEEN:

ENGLISH MONTREAL SCHOOL BOARD,
MUBEENAH MUGHAL, and PIETRO MERCURI

APPELLANTS/
RESPONDENTS ON CROSS-APPEAL
—and —

ATTORNEY GENERAL OF QUEBEGC,
JEAN-FRANCOIS ROBERGSE, in his official capacity, and
SIMON JOLIN-BARRETTE, in his official capacity

RESPONDENTS/
APPELLANTS ON CROSS-APPEAL
—and —

MOUVEMENT LAIQUE QUEBECOIS, and
FRANCOIS PARADIS, in his official capacity
RESPONDENTS
(Style of cause continued on next page)

FACTUM OF THE INTERVENERS,
BRITISH COLUMBIA HUMANIST ASSOCIATION and
CANADIAN SECULAR ALLIANCE
(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada, S.0.R./2002-156)

ALLEN MCMILLAN LITIGATION MICHAEL SOBKIN LAW CORP.
COUNSEL Barrister & Solicitor

1625 — 1185 West Georgia Street 331 Somerset Street West
Vancouver, BC V6E 4E6 Ottawa, ON K2P 0J8

Wes McMillan Michael Sobkin

Vivian Li

Tel: (613) 282-1712
Tel: (604) 569-2652 Email: msobkin@sympatico.ca
Email: wes@amlc.ca / vivian@amlc.ca

Agent for the Interveners, British Columbia
Humanist Association and Canadian Secular
Alliance

Counsel for the Interveners, British
Columbia Humanist Association and
Canadian Secular Alliance


mailto:wes@amlc.ca
mailto:vivian@amlc.ca
mailto:dshuhaibar@ovcounsel.com

(Style of cause continued)

AND BETWEEN:

WORLD SIKH ORGANIZATION OF CANADA and
AMRIT KAUR
APPELLANTS/
RESPONDENTS ON CROSS-APPEAL
—and —

ATTORNEY GENERAL OF QUEBEC
RESPONDENT/
APPELLANT ON CROSS-APPEAL

AND BETWEEN:
ICHRAK NOUREL HAK,
NATIONAL COUNCIL OF CANADIAN MUSLIMS (NCCM), and
CORPORATION OF THE CANADIAN CIVIL LIBERTIES ASSOCIATION

APPELLANTS/
RESPONDENTS ON CROSS-APPEAL

—and —

ATTORNEY GENERAL OF QUEBEC,
JEAN-FRANCOIS ROBERGHE, in his official capacity, and
SIMON JOLIN-BARRETTE, in his official capacity
RESPONDENTS/
APPELLANTS ON CROSS-APPEAL

—and —

FRANCOIS PARADIS, in his official capacity,
MOUVEMENT LAIQUE QUEBECOIS, and
POUR LES DROITS DES FEMMES DU QUEBEC
RESPONDENTS



AND BETWEEN:

FEDERATION AUTONOME DE L’ENSEIGNEMENT
APPELLANT/
RESPONDENT ON CROSS-APPEAL

—and —

ATTORNEY GENERAL OF QUEBEC,
JEAN-FRANCOIS ROBERGHE, in his official capacity, and
SIMON JOLIN-BARRETTE, in his official capacity
RESPONDENTS/
APPELLANTS ON CROSS-APPEAL

AND BETWEEN:

ANDREA LAUZON, HAKIMA DADOUCHE, BOUCHERA CHELBI, and
LEGAL COMMITTEE OF THE COALITION INCLUSION QUEBEC

APPELLANTS/
RESPONDENTS ON CROSS-APPEAL
—and —

ATTORNEY GENERAL OF QUEBEC
RESPONDENT/
APPELLANT ON CROSS-APPEAL

AND BETWEEN:
LORD READING LAW SOCIETY
APPELLANT/
RESPONDENT ON CROSS-APPEAL

—and —
ATTORNEY GENERAL OF QUEBEC

RESPONDENT/
APPELLANT ON CROSS-APPEAL



—and —

QUEBEC COMMUNITY GROUPS NETWORK, ICHRAK NOUREL HAK, NATIONAL
COUNCIL OF CANADIAN MUSLIMS (NCCM), CORPORATION OF THE CANADIAN
CIVIL LIBERTIES ASSOCIATION, FEDERATION AUTONOME DE
L'ENSEIGNEMENT, ANDREA LAUZON, HAKIMA DADOUCHE, BOUCHERA
CHELBI, LEGAL COMMITTEE OF THE COALITION INCLUSION QUEBEC,
CANADIAN HUMAN RIGHTS COMMISSION, LORD READING LAW SOCIETY,
WORLD SIKH ORGANIZATION OF CANADA, AMRIT KAUR, PUBLIC SERVICE
ALLIANCE OF CANADA (PSAC), CHRISTIAN LEGAL FELLOWSHIP, QUEBEC
ENGLISH SCHOOL BOARDS ASSOCIATION, WOMEN’S LEGAL EDUCATION AND
ACTION FUND, POUR LES DROITS DES FEMMES DU QUEBEC, MOUVEMENT
LAIQUE QUEBECOIS, ENGLISH MONTREAL SCHOOL BOARD, MUBEENAH
MUGHAL, PIETRO MERCURI, ATTORNEY GENERAL OF CANADA, ATTORNEY
GENERAL OF ONTARIO, ATTORNEY GENERAL OF MANITOBA, ATTORNEY
GENERAL OF BRITISH COLUMBIA, ATTORNEY GENERAL OF SASKATCHEWAN,
ATTORNEY GENERAL OF ALBERTA, AMNISTIE INTERNATIONALE, SECTION
CANADA FRANCOPHONE, PUBLIC INTEREST LITIGATION INSTITUTE, MUSLIM
ADVISORY COUNCIL OF CANADA, RAOUL WALLENBERG CENTRE FOR HUMAN
RIGHTS, TRIAL LAWYERS ASSOCIATION OF BRITISH COLUMBIA, DROITS
COLLECTIFS QUEBEC, ADVOCATES’ SOCIETY, INTERNATIONAL COMMISSION
OF JURISTS (CANADA), TASK FORCE ON LINGUISTIC POLICY AND ANDREW
CADDELL, ASSOCIATION DES AVOCATS DE LA DEFENSE DE MONTREAL-
LAVAL-LONGUEIL, SERGE JOYAL C.P., SOUTH ASIAN BAR ASSOCIATIONS
(TORONTO, CALGARY, BRITISH COLUMBIA, AND EDMONTON), CANADIAN
MUSLIM LAWYERS ASSOCIATION, CANADIAN ASSOCIATION OF BLACK
LAWYERS AND FEDERATION OF ASIAN CANADIAN LAWYERS (ONTARIO),
CANADIAN LABOUR CONGRESS, CANADIAN CONSTITUTION FOUNDATION,
CANADIAN CONFERENCE OF CATHOLIC BISHOPS, MIGRANT JUSTICE CLINIC,
CONSTITUTIONAL RIGHTS CENTRE, HAMSHUCHAS HADOIROIS
INTERNATIONAL ASSOCIATION, COMMISSION NATIONALE DES PARENTS
FRANCOPHONES, WEST COAST LEGAL EDUCATION AND ACTION FUND
ASSOCIATION, CANADIAN COUNCIL OF MUSLIM WOMEN, BRITISH COLUMBIA
CIVIL LIBERTIES ASSOCIATION, BARBRA SCHLIFER COMMEMORATIVE
CLINIC AND WOMEN IN CANADIAN CRIMINAL DEFENCE, LIGUE DES DROITS
ET LIBERTES, BRITISH COLUMBIA HUMANIST ASSOCIATION AND CANADIAN
SECULAR ALLIANCE, ONTARIO HUMAN RIGHTS COMMISSION, NATIONAL
ASSOCIATION OF WOMEN AND THE LAW, ASSOCIATION DES CONSEILS
SCOLAIRE DES ECOLES PUBLICQUES DE L’ONTARIO, COMMISSIONER OF
OFFICIAL LANGUAGUES OF CANADA, ACADIAN SOCIETY OF NEW BRUNSWICK,
CRIMINAL LAWYER’ ASSOCIATION (ONTARIO), EGALE CANADA, CLINIQUE



JURIDIQUE JURITRANS, SAMARA CENTRE FOR DEMOCRACY, DAVID ASPER
CENTRE FOR CONSTITUTIONAL RIGHTS, FEDERATION OF ONTARIO LAW
ASSOCIATIONS, COMMUNITY LEGAL ASSISTANCE SOCIETY, SOUTH ASIAN
LEGAL CLINIC OF ONTARIO, SOUTH ASIAN LEGAL CLINIC OF BRITISH
COLUMBIA AND SOUTH ASIAN WOMEN’S COMMUNITY CENTRE, CHINESE
CANADIAN NATIONAL COUNCIL FOR SOCIAL JUSTICE AND CHINESE AND
SOUTHEAST ASIAN LEGAL CLINIC

INTERVENERS
ORIGINAL TO: THE REGISTRAR
COPIES TO:
JURISTES POWER LAW JURISTES POWER LAW
460 Saint-Gabriel Street, 4th Floor 50 O’Connor Street, Suite 1313
Montréal, Québec H2Y 279 Ottawa, Ontario K1P 612
Mark C. Power Darius Bossé
Perri Ravon
Jennifer Klinck Tel: (613) 702-5566

Email: dbosse@powerlaw.ca

Tel:  (514) 612-8505

Email: mpower@juristespower.ca Agent for English Montreal School
Board, Mubeenah Mughal, and Pietro

Counsel for English Montreal School Mercuri

Board, Mubeenah Mughal, and Pietro

Mercuri

IMK LLP JURISTES POWER LAW

Place Alexis Nihon, Tower 2 50 O'Connor Street, Suite 1313

3500 De Maisonneuve Blvd W., Suite 1400 Ottawa, Ontario K1P 61L.2

Montréal, Québec H3Z 3Cl1
Maxine Vincelette

David Grossman

Olga Redko Tel: (613) 702-5560

Marie-Héleéne Lyonnais Fax:  (613) 702-5573

Email: mvincelette@powerlaw.ca

Tel:  (514) 934-7730
Fax:  (514) 935-2999 Agent for Ichrak Nourel Hak, NCCM,
Email: dgrossman@imk.ca and CCLA

Counsel for Ichrak Nourel Hak, NCCM, and
CCLA


mailto:mpower@juristespower.ca
mailto:dbosse@powerlaw.ca
mailto:dgrossman@imk.ca
mailto:mvincelette@powerlaw.ca

FREDERIC BERARD SOCIETE
D’AVOCATS

201-2251, av. Aird

Montréal, Québec, H1V 2W4

Frédéric Bérard
Aude Desmartis-Bérubé

Tel: (514) 949-1040
Email: fberard@ftberardavocats.com

Counsel for Fédération autonome de
I'enseignement

DAVIES WARD PHILLIPS VINEBERG LLP
1501 McGill College Avenue 8th
Montréal, Québec H3A 3N9

Alexandra Belley-McKinnon
Molly Krishtalka
Jérémy Boulanger-Bonnelly

Tel: (514) 841-6456
Fax: (514) 841-6499
Email: abelleymckinnon@dwpv.com

Counsel for Andréa Lauzon, Hakima
Dadouche, Bouchera Chelbi and Legal
Committee of the Coalition Inclusion Québec

BORDEN LADNER GERVAIS LLP
1000 rue de la Gauchetiére O, bureau 900
Montréal, Québec H3B 5H4

Francois Grondin
Julien Boudreault
Amanda Afeich

Tel: (514) 954-3153
Fax:  (514) 954-1905
Email: ferondin@blg.com

Counsel for the
Lord Reading Law Society

SUPREME ADVOCACY S.R.L.
340, rue Gilmour, Suite 100
Ottawa, Ontario K2P OR3

Marie-France Major
Tel:  (613) 695-8855

Fax:  (613) 695-8580
Email: mfmajor@supremeadvocacy.ca

Agent for Fédération autonome de
I'enseignement


mailto:fberard@fberardavocats.com
mailto:mfmajor@supremeadvocacy.ca
mailto:abelleymckinnon@dwpv.com
mailto:fgrondin@blg.com

DAVIES WARD PHILLIPS VINEBERG LLP

1501 McGill College Avenue, 27¢ étage
Montréal, Québec H3A 3N9

Léon H. Moubayed
Faiz M. Lalani

Tel: (514) 841-6400
Fax:  (514) 841-6499
Email: Imoubayed@dwpv.com

Counsel for the World Sikh Organization of

Canada and Amrit Kaur

BERNARD, ROY (Justice-Québec)
1 Notre-Dame Street East, Suite 8.00
Montréal, Québec H2Y 1B6

Isabelle Brunet
Samuel Chayer

Tel: (514) 393-2336
Fax:  (514) 873-7074
Email: isabelle.brunet@)justice.gouv.qc.ca

Counsel for Attorney General of Québec,
Jean-Francois Roberge, in his official
capacity, and Simon Jolin-Barrette, in his
official capacity

ALARIE LEGAULT
800, rue du Square-Victoria, bureau 720
Montréal, Québec H4Z 1A1

Luc Alarie
Guillaume Rousseau

Tel: (514) 617-5821
Fax:  (514) 954-4495
Email: lucalarie@alarielegault.ca

Counsel for the Mouvement laique québécois

NOEL ET ASSOCIES, S.E.N.C.R.L.
225, montée Paiement, 2¢ étage
Gatineau, Québec J8P 6M7

Pierre Landry
Tel:  (819) 771-7393

Fax:  (819) 771-5397
Email: p.landry@noelassocies.com

Agent for Attorney General of Québec,
Jean-Francois Roberge, in his official
capacity, and Simon Jolin-

Barrette, in his official capacity

NOEL ET ASSOCIES, S.E.N.C.R.L.
225, montée Paiement, 2e étage
Gatineau, Québec J8P 6M7

Pierre Landry
Tel:  (819) 771-7393

Fax:  (819) 771-5397
Email: p.landry@noelassocies.com

Agent for the Mouvement laique
québécois
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FASKEN MARTINEAU DUMOULIN LLP
800 Square-Victoria Street, Suite 3500
Montréal, Québec H4Z 1E9

Christian Trépanier
Maxime Bédard

Tel: (514) 397-7400
Email: ctrepanier@fasken.com

Counsel for Francois Paradis, in his official
capacity

CHRISTIANE PELCHAT
204-375 Joliette Street
Longueuil, Québec J4K 0C1

Christiane Pelchat

Tel: (438) 341-2828
Email: christiane.pelchat@gmail.com

Counsel for Pour les droits des femmes du
Québec

GREY CASGRAIN, S.E.N.C.
4920 Boulevard de Maisonneuve W., Suite 305
Westmount, Québec H3Z IN1

Geneviéve Grey
Sasha Fortin-Ballay
Julius H. Grey

Tel: (514) 288-6180
Email; gerey@greycasgrain.net

Counsel for the Quebec Community Groups
Network

NOEL ET ASSOCIES, S.E.N.C.R.L.
225, montée Paiement, 2¢ étage
Gatineau, Québec J8P 6M7

Pierre Landry
Tel:  (819) 771-7393

Fax:  (819) 771-5397
Email: p.landry@noelassocies.com

Agent for Pour les droits des femmes du
Québec
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mailto:christiane.pelchat@gmail.com
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COMMISSION CANADIENNES DES
DROITS DE LA PERSONNE

344, rue Slater, 8e étage

Ottawa, Ontario K1A 1E1

Ikram Farah Warsame
Sarah Chénevert-Beaudoin

Tel: (613) 295-7096
Fax:  (613)993-3089
Email: ikram.warsame(@chrc-cedp.gc.ca

Counsel for the Canadian Human Rights
Commission

MELANCON, MARCEAU, GRENIER
COHEN S.E.N.C.

1717 Boul. René-Lévesque Est, Bureau 300
Montréal, Québec H2L 4T3

Marie-Claude St-Amant
Sibel Ataogul

Tel: (514) 525-3414
Fax:  (514) 525-2803
Email: mestamant@mmec.québec

Counsel for Amnistie Internationale, Section
Canada francophone, and Public Service
Alliance of Canada (PSAC)


mailto:ikram.warsame@chrc-ccdp.gc.ca
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CHRISTIAN LEGAL FELLOWSHIP
285 King Street, Suite 202
London, Ontario N6B 3M6

Derek B.M. Ross
André M. Schutten
Vivian W.S. Clemence

Tel: (519) 601-4099
Fax:  (519) 601-4098
Email: execdir@christianlegalfellowship.org

Counsel for Christian Legal Fellowship

CONWAY BAXTER WILSON LLP
400 —-411 Roosevelt Avenue
Ottawa, Ontario K2A 3X9

Marion Sandilands
Logan Stack

Tel: (613) 288-0149
Fax:  (613) 688-0271
Email: msandilands@conwaylitigation.ca

Counsel for the Quebec English School
Boards Association

MCCARTHY TETRAULT LLP
1000 rue De La Gauchetiére Ouest
Bureau MZ400

Montréal, Québec H3B 0A2

Véronique Roy
Simon Bouthillier

Tel: (514) 397-4100
Fax:  (514) 875-6246
Email: vroy@mccarthy.ca

Counsel for the Women’s Legal Education
and Action Fund

SUPREME ADVOCACY LLP
340 Gilmour Street, Suite 100
Ottawa, ON K2P OR3

Marie-France Major
Tel:  (613) 695-8855

Fax:  (613) 695-8580
Email: mfmajor@supremeadvocacy.ca

Agent for Christian Legal Fellowship
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mailto:msandilands@conwaylitigation.ca
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BORDEN LADNER GEVAIS LLP
World Exchange Plaza

1300 - 100 Queen Street

Ottawa, Ontario K1P 1J9

Guy J. Pratte
Michelle Kellam
Marjolaine Breton
Francois Joyal
Nadia Effendi

Tel: (613) 787-3741
Fax:  (613)230-8842
Email: gpratte@blg.com

Counsel for Attorney General of Canada

ATTORNEY GENERAL OF BRITISH
COLUMBIA

Legal Services Branch

1301 — 865 Hornby Street

Vancouver, British Columbia V6Z 2G3

Mark Witten
Rory Shaw

Tel: (604) 660-3093
Fax:  (604) 660-2636
Email: mark.witten@gov.bc.ca

Counsel for Attorney General of British
Columbia

DEPARTMENT OF JUSTICE
CANADA

National Litigation Sector

275 Sparks Street, St-Andrew Tower
Ottawa, Ontario K1A OHS8

Bernard Letarte
Tel: (613) 294-6588

Email:
SCCAgentCorrespondentCSC(@)justice.gc.ca

Agent for Attorney General of
Canada

MICHAEL SOBKIN LAW
CORPORATION

331 Somerset Street West
Ottawa, ON K2P 0J8

Michael Sobkin
Tel: (613) 282-1712

Fax:  (613)228-2896
Email: msobkin@sympatico.ca

Agent for Attorney General of
British Columbia


mailto:gpratte@blg.com
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ALBERTA JUSTICE CONSTITUTIONAL

AND ABORIGINAL LAW
10th Floor, Oxford Tower
10025 - 102A Avenue N.W.
Edmonton, Alberta T5J 272

Malcolm Lavoie, KC
Leah M. McDaniel

Tel: (780) 422-7145
Fax:  (780) 643-0852
Email: Malcolm.lavoie(@gov.ab.ca

Counsel for Attorney General of Alberta

MLT AIKINS LLP
1500 Hill Centre I, 1874 Scarth Street
Regina, Saskatchewan S4P 4E9

Milad Alishahi
Deron Kuski
Bennet Misskey

Tel: (306) 347-8000
Fax:  (306) 352-5250
Email: malishahi@mltaikins.com

Counsel for Attorney General of
Saskatchewan

ATTORNEY GENERAL OF ONTARIO
Constitutional Law Branch

720 Bay Street, 4™ Floor

Toronto, Ontario M7A 2S9

Joshua Hunter
Maia Stevenson

Tel: (416) 908-7465
Fax:  (416) 326-4015
Email: joshua.hunter@ontario.ca

Counsel for Attorney General of Ontario

GOWLING (WLG) CANADA LLP
160 Elgin Street, Suite 2600
Ottawa, Ontario K1P 1C3

D. Lynne Watt
Tel:  (613) 786-8695

Fax:  (613) 788-3509
Email: lynne.watt@gowlingwlg.com

Agent for Attorney General of Alberta

GOWLING (WLG) CANADA LLP
160 Elgin Street, Suite 2600
Ottawa, Ontario K1P 1C3

D. Lynne Watt
Tel:  (613) 786-8695

Fax:  (613) 788-3509
Email: lynne.watt@gowlingwlg.com

Agent for Attorney General of Saskatchewan

GOWLING (WLG) CANADA LLP
2600-160 Elgin St
Ottawa, Ontario K1P 1C3

Graham Ragan
Tel:  (613) 786-8699

Fax:  (613) 563-9869
Email: graham.ragan@gowlingwlg.com

Agent for Attorney General of
Ontario
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ATTORNEY GENERAL OF MANITOBA
1205 — 405 Broadway Ave
Winnipeg, Manitoba R3C 3L6

Deborah L. Carlson
Tel: (204) 229-0679

Fax:  (204) 945-0053
Email: deborah.carlson@gov.mb.ca

Counsel for Attorney General of
Manitoba

PUBLIC INTEREST LITIGATION
INSTITUTE

1030 Berri Street — Suite 102
Montréal, Québec H2L 4C3

Lawrence David
Jeffrey Orenstein

Tel: (343) 961-6186
Fax:  (514) 868-9690
Email: ldavid@clg.org

Counsel for the Public Interest Litigation
Institute

SOTOS LLP
55 University Avenue, Suite 600
Toronto, Ontario M5J 2H7

Mohsen Seddigh
Adil Abdulla

Tel: (416) 977-0007
Fax:  (416)977-0717
Email: mseddigh@sotosllp.com

Counsel for Muslim Advisory Council of
Canada

GOWLING WLG (CANADA) LLP
160 Elgin Street, Suite 2600
Ottawa, Ontario K1P 1C3

D. Lynne Watt
Tel:  (613) 786-8695

Fax:  (613) 788-3509
Email: lynne.watt@gowlingwlg.com

Agent for Attorney General of
Manitoba
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RAOUL WALLENBERG CENTRE FOR
HUMAN RIGHTS

205 - 4770 Kent Avenue

Montréal, Québec H3W 1H2

Angela Marinos

Tel: (514) 735-8778
Email: angelamarinos@rwchr.org

Counsel for Raoul Wallenberg Centre for
Human Rights

DROITS COLLECTIFS QUEBEC
187 rue Laurier, Bureau 218
Sherbrooke, Québec J1H 474

Francois Coté

Tel:  (514) 688-5372
Fax:  (514) 344-2638

Email: francois.cote@droitscollectifs.Québec

Counsel for Droits collectifs Québec

SOCIETE D’AVOCATS TORYS
S.E.N.C.R.L.

1, Place Ville Marie, Bureau 2880
Montréal, Québec H3B 4R4

Sylvie Rodrigue, Ad. E.
Yael Bienenstock
Alexandra Hebert
Allyson Reid Taylor

Tel: (514) 868-5601
Fax:  (514) 868-5700
Email: srodrigue(@torys.com

Counsel for the Advocates’ Society

GOWLING WLG (CANADA) LLP
160 Elgin Street, Suite 2600
Ottawa, Ontario K1P 1C3

Léa Desjardins
Tel:  (613) 786-0106

Fax:  (613) 563-9869
Email: lea.desjardins@gowlingwlg.com

Agent for Raoul Wallenberg Centre for
Human Rights

GOWLING WLG (CANADA) LLP
160 Elgin Street

Suite 2600

Ottawa, Ontario K1A 5C6

Catherine Ouellet
Tel: (613) 786-0189

Fax: (613) 563-9869
Email: Catherine.Ouellet@gowlingwlg.com

Agent for the Advocates’ Society
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UNIVERSITE DE MONTREAL

Faculté de droit, Pavillon Maximilien-Caron
3101, chemin de la Tour, 7e étage
Montréal, Québec H3C 3J7

Stéphane Beaulac
Tel:  (514) 343-7211

Fax:  (514) 343-2199
Email: stephane.beaulac@umontreal.ca

Counsel for the International Commission of
Jurists (Canada)

BERGMAN & ASSOCIES
Bureau 150 - 4, Westmount Square
Westmount, Québec H3Z 2P9

Michael N. Bergman
Tel:  (514) 842-9994 Ext: 1818

Fax:  (514)842-1112
Email: mnb@bergmanlawyers.com

Counsel for the Task Force on Linguistic
Policy and Andrew Caddell

SHADLEY KNERR S.E.N.C.R.L.
2000 rue Mansfield, Bureau 1610
Montréal, Québec H3A 3A4

Philippe G. Knerr

Tel: (514) 866-4043
Email: pknerr@sk-legal.ca

Counsel for the Association des avocats de la
défense de Montréal-Laval-Longueuil

CONWAY BAXTER WILSON LLP
411 Roosevelt Avenue, suite 400
Ottawa, Ontario K2A 3X9

David P. Taylor
Tel:  (613)288-0149

Fax:  (613)688-0271
Email: dtaylor@conwaylitigation.ca

Agent for the International Commission
of Jurists (Canada)
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SERGE JOYAL CP

Self-represented Intervener

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP

155 Wellington St W., 35th Floor
Toronto, Ontario M5V 3H1

Mannu Chowdhury
Catherine Fan

Tel: (416) 646-6302
Fax:  (416) 367-6749
Email: mannu.chowdhury@paliareroland.com

Counsel for the South Asian Bar Associations
(Toronto, Calgary, British Columbia, and
Edmonton), Canadian Muslim Lawyers
Association, Canadian Association of Black
Lawyers and Federation of Asian Canadian
Lawyers (Ontario)

GOLDBLATT PARTNERS LLP
20 Dundas Street West, Suite 1039
Toronto, Ontario M5G 2C2

Steven M. Barrett
Melanie Anderson

Tel: (416) 977-6070
Fax:  (416) 591-7333
Email: sbarrett@goldblattpartners.com

Counsel for Canadian Labour Congress

SUPREME ADVOCACY LLP
340 Gilmour St, Suite 100
Ottawa, Ontario K2P OR3

Marie-France Major
Tel:  (613) 695-8855

Fax:  (613) 695-8580
Email: mfmajor@supremeadvocacy.ca

Agent for Serge Joyal CP

SUPREME LAW GROUP
440 Laurier Ave. West, Suite 200
Ottawa, Ontario K1R 7X6

Moira S. Dillon
Tel: (613) 691-1224

Fax:  (613) 691-1338
Email: mdillon@supremelawgroup.ca

Agent for the South Asian Bar
Associations (Toronto, Calgary, British
Columbia, and Edmonton), Canadian
Muslim Lawyers Association, Canadian
Association of Black Lawyers and
Federation of Asian Canadian Lawyers
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PARTS I and II - OVERVIEW AND STATEMENT OF POINTS IN ISSUE
Canada is a secular democracy.
It is a duty of the state to remain neutral in matters of religion.

While this Court has repeatedly discussed the state’s duty of religious neutrality, it has not
stated clearly from where that duty comes and, more importantly, where it resides within

the architecture of the Charter.!

The British Columbia Humanist Association (“BCHA”) and Canadian Secular Alliance
(“CSA”) argue that the state’s duty of religious neutrality is not merely a byproduct of
freedom of religion. The state’s duty of neutrality is a broader concept that, unlike
freedom of religion, is not focused on an individual s rights. The duty of state neutrality is
focused on the state itself. It is a question of the state’s posture toward, and competence to

determine, matters of religion.

The BCHA and CSA make submissions concerning the state’s duty of neutrality, its
relationship to s. 2(a) of the Charter, and the practical and jurisprudential problems of
legislative prohibitions on “religion” or “religious symbols” rather than specific items

(e.g. face coverings).

The submissions are in three parts. The first part observes that freedom of religion is an
individual and subjective right. Two principles emerge from that observation. Firstly, the
state’s duty of religious neutrality is not subsumed within s. 2(a) of the Charter.

Secondly, the state is incompetent to determine matters of religion.

The second part explains why the state duty of religious neutrality is not subsumed within
s. 2(a) of the Charter and concludes that the duty is inherent to the Charter. It is an
unwritten constitutional principle that is necessary to the coherence of, and flowing by

implication from, the Charter’s architecture.

! Congrégation des témoins de Jéhovah de St-Jéréme-Lafontaine v. Lafontaine (Village), 2004
SCC 48; S.L. v. Commission scolaire des Chénes, 2012 SCC 7; Mouvement laique québécois v.
Saguenay (City), 2015 SCC 16 [Saguenay]; Law Society of British Columbia v. Trinity Western
University, 2018 SCC 32


https://www.canlii.org/en/ca/scc/doc/2004/2004scc48/2004scc48.html
https://www.canlii.org/en/ca/scc/doc/2004/2004scc48/2004scc48.html
https://www.canlii.org/en/ca/scc/doc/2012/2012scc7/2012scc7.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc16/2015scc16.html
https://www.canlii.org/en/ca/scc/doc/2018/2018scc32/2018scc32.html
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The third part argues that the question of what constitutes religion or, more particularly, a
religious symbol is not a matter of legal debate. This conclusion is supported by a
discussion of: (a) the relationship between religion and culture; and (b) the subjective and

contingent meaning that may be ascribed to symbols.

PART III - STATEMENT OF ARGUMENT

A. Freedom of religion is an individual and subjective right

Freedom of religion is understood in our jurisprudence as an inherently individual and
subjective right. Consistent with this, neither the Charter nor the jurisprudence defines
religion or purports to restrain an individual’s freedom of religion to commonly

understood religious teachings and precepts.
Two principles emerge from this observation.

Firstly, the duty of state neutrality is an independent constitutional principle. It is not
found within or derivative of's. 2(a) of the Charter. Rather, freedom of religion — as

enshrined in s. 2(a) of the Charter — is an expression of the state’s duty of neutrality.

Secondly, neither the state nor the courts are competent to define that which is a religious

symbol and that which is not.

The BCHA and CSA submit that the duty of state neutrality precludes the state from

defining what qualifies as religion or a religious symbol.

Religion is inherently subjective. Its content and meaning rests with the individual, not
with external validation. Symbols, attire, and practices may have deeply religious meaning
for some but merely cultural (or other) meanings for others. Canadian jurisprudence has
placed this determination in the hands of the believer, not whether those beliefs conform

to views of other members of the same religion.?

B. The state’s duty of neutrality is inherent to the Charter

Canada is a secular state. As noted by the majority in Loyola, “a secular state respects

religious differences, it does not seek to extinguish them.”

2 Syndicat Northcrest v. Amselem, 2004 SCC 47 [Amselem] at paras. 42-43
3 Loyola High School v. Quebec (Attorney General), 2015 SCC 12 [Loyola] at para. 43


https://canlii.ca/t/1hddh
https://www.canlii.org/en/ca/scc/doc/2015/2015scc12/2015scc12.html
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Secularism is achieved through the duty of state religious neutrality.

This Court has recognized that “state neutrality neither favours nor hinders any particular
religious belief, that is, when it shows respect for all postures towards religion, including

that of having no religious beliefs whatsoever”.*

In upholding the state’s duty of neutrality, there is no reconciliation of rights between the
state and the individual. This is because the state does not have “a freedom to believe or to
manifest a belief.””>

Writing for the majority in Saguenay, Justice Gascon stated that “the state’s duty of

religious neutrality is based on a democratic imperative.”®

Chief Justice McLachlin observed that this “duty of neutrality appeared at the end of a
long evolutionary process that is part of the history of many countries that now share

Western democratic traditions.”’

This duty of state neutrality has been held to be a “corollary” and “necessary

consequence” of enshrining the freedom of conscience and religion in the Charter.®

That does not mean that the duty of state neutrality is subsumed within s. 2(a) of the
Charter. Rather, the two concepts — state neutrality and freedom of religion — work
together and are sometimes in tension. As noted by Justice Gascon in Saguenay, “[t]he
interplay between freedom of conscience and religion, on the one hand, and this duty of

neutrality, on the other, is sometimes a delicate one.”

Properly understood, the state’s duty of religious neutrality is both a corollary to the

protections offered by s. 2(a) of the Charter, and a democratic imperative.

As a democratic imperative, the duty of state neutrality exists independent of s. 2(a) of the
Charter. Similarly, as a corollary to s. 2(a) of the Charter, the duty of state neutrality has

an existence independent of, but related to, s. 2(a). While s. 33 may be used to make s.

*S.L. v. Commission scolaire des Chénes, 2012 SCC 7 at para. 32

> Mouvement laique québécois v. Saguenay (City), 2015 SCC 16 at para. 119

 Mouvement laique québécois v. Saguenay (City), 2015 SCC 16 at para. 75

7 Congrégation des témoins de Jéhovah de St-Jéréme-Lafontaine v. Lafontaine (Village), 2004
SCC 48 at para. 66

8 Mouvement laique québécois v. Saguenay (City), 2015 SCC 16 at paras. 1, 75 & 76


https://www.canlii.org/en/ca/scc/doc/2012/2012scc7/2012scc7.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc16/2015scc16.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc16/2015scc16.html
https://www.canlii.org/en/ca/scc/doc/2004/2004scc48/2004scc48.html
https://www.canlii.org/en/ca/scc/doc/2004/2004scc48/2004scc48.html
https://www.canlii.org/en/ca/scc/doc/2015/2015scc16/2015scc16.html
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2(a) inoperative, it does not remove s. 2(a) from the Charter or make its necessary

corollaries inoperative.

Consistent with the foregoing, this Court has recognized that the Charter’s text may not
contain a comprehensive statement of the duties and protections offered by the Charter.
There are unwritten understandings and principles provided by the Charter that cannot be

found within its text.’
In common parlance, the duty of religious neutrality is baked into the Charter.

The state’s duty of religious neutrality is an unwritten constitutional principle of the
second type discussed in Toronto (City) v. Ontario (Attorney General).'® That is, the duty
is necessary to the coherence of, and flowing by implication from, the Charter’s

architecture.

The duty of state neutrality is similarly not confined to the explicit provisions of's. 2(a) of
the Charter. Instead, this duty is part of the recognized unwritten constitutional principle
of democracy, a principle held to be the “baseline” against which the authors of our

Constitution, and our elected representatives under it, have always operated.!!

Furthermore, the notion of neutrality being a state duty is incompatible with it being
subsumed within a Charter right. Charter breaches are individual. The jurisprudence is
clear that claims for Charter breaches must plead a factual matrix for the alleged breach.
“Without a pleading of individual circumstances, there is no basis on which to make the

required causal connection between the government conduct and the alleged breach.”!?

As noted earlier, s. 2(a) is an expression of the state’s duty of neutrality.

9 Reference re Remuneration of Judges of the Provincial Court (PE.I), [1997] 3 S.C.R. 3 at para.

109

10 Toronto (City) v. Ontario (Attorney General), 2021 SCC 34

1 Reference re Secession of Quebec, [1998] 2 S.C.R. 217 at para. 62

12 Canadian Bar Assn. v. British Columbia, 2008 BCCA 92 at paras. 31 & 51, leave to appeal to
SCC ref’d 2008 CanLII 39172 (SCC)
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https://www.canlii.org/en/ca/scc/doc/1998/1998canlii793/1998canlii793.html
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https://www.canlii.org/en/ca/scc-l/doc/2008/2008canlii39172/2008canlii39172.html?resultId=1c449bb4572f48699028ac8cf88194f2&searchId=2025-09-16T15:04:31:070/83ff5b53535d4249a44c7d2506bb9bf1
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C. The state is incompetent to determine matters of religion

Legislation that purports to restrict religion is not only a breach of the state’s duty of
neutrality, it is legally incoherent. The state is simply not competent to determine matters

of religion.

This proposition is not limited to legislative competence. It reflects our understanding

of freedom of religion within a secular state.

Freedom of religion is, and has always been, grounded in the individual. Since this Court’s
seminal decision in Big M, “it has become the right of every Canadian to work out for
himself or herself what his or her religious obligations, if any, should be and it is not for

the state to dictate otherwise.”!?

This is reflected in the test for establishing a breach of s. 2(a) of the Charter. A plaintiff
must first demonstrate a “sincerely held religious belief”. The strength of the belief is not
relevant.!'*

“[R]eligious freedom is premised on the personal volition of individual believers.”!®

The validity of a belief or its conformity with established doctrine are not relevant. In

Amselem, Justice lacobucci stated:

In my view, the State is in no position to be, nor should it become, the arbiter
of religious dogma. Accordingly, courts should avoid judicially interpreting
and thus determining, either explicitly or implicitly, the content of a subjective
understanding of religious requirement, “obligation”, precept,
“commandment”, custom or ritual. Secular judicial determinations of
theological or religious disputes, or of contentious matters of religious doctrine,
unjustifiably entangle the court in the affairs of religion.

Justice Iacobucci warned against the incorporation of distinctions between “obligation”

and “custom”, or between “objective obligation” and “subjective obligation or belief”, as

“dubious, unwarranted and unduly restrictive.”!®

3 R.v. Big M Drug Mart Ltd., [1985] 1 SCR 295 [Big M] at para. 135

4R v N.S.,2012 SCC 72 at para. 13

15 Law Society of British Columbia v. Trinity Western University, 2018 SCC 32 at para. 219
[Rowe J., concurring]

16 Syndicat Northcrest v. Amselem, 2004 SCC 47 [Amselem] at para. 61
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The Ontario Court Appeal (citing the Australian High Court) concisely articulated the

legal and judicial posture toward religion:

The truth or falsity of religions is not the business of officials or the courts. If
each purported religion had to show that its doctrines were true, then all might
fail. Administrators and judges must resist the temptation to hold that groups or
institutions are not religious [...] In the eyes of the law, religions are equal.

There is no religious club with a monopoly of State privileges for its members.
5 17

The policy of the law is “one in, all in”.
It necessarily follows that the practice of a religion — and the meaning of symbols — is also
individual and subjective. That which may be religious to one, may not be to another, and

vice versa.

Under a Canadian understanding of freedom of religion, the believer determines his or her

religion, how to practice it, and the symbols that bear religious significance.

This must be contrasted with the state’s duty of religious neutrality, which is necessarily

focused on the state, not an individual.

When the state purports to legislate about religion or religious symbols in a manner that
deprives the believer of agency, the state exhibits a fundamental misunderstanding of

freedom of religion as an individual right and violates its duty of neutrality.

This stands in contrast to legislation that has the effect of restricting religious freedom —

intended or otherwise — but does not purport to determine what is and is not religious.'®

The difference is subtle but important. When the state restricts specific behaviour, it does
not determine on behalf of individuals that the restricted behaviour is religious. It remains

for individuals to assert their freedom of religion.

Conversely, legislation that expressly purports to restrict religion turns our freedom of
religion jurisprudence on its head. It puts the state in the position of determining an

individual’s religion through enforcement of the legislative scheme.

This difference is exemplified by contrasting sections 6 and 8 of Loi sur la laicité de

I’Etat."® Section 8 provides a clear prohibition on face coverings. The reason one might

7 Church of Scientology and The Queen (No. 6), Re, 1987 CanLII 122 (ON CA
'* See, for example, Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37
19 Loi sur la laicité de I’Etat, CQLR c. L-0.3.
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choose to wear a face covering is not relevant. While the effect of s. 8 may be to infringe
the religious freedom of some persons, the section does not put the state in the position of
determining why a person would wear a face covering. It does not determine for an

individual that the face covering is religious in nature.

Conversely, s. 6 prohibits the wearing of a religious symbol “in connection with a
religious conviction or belief” or that “is reasonably considered as referring to a religious
affiliation.” Absent an individual pronouncing that a symbol is worn in connection with a
religious conviction or belief, section 6 puts the state in the role of determining, on behalf

of the individual, whether a symbol is religious.
In addressing section 6, the Quebec Court of Appeal stated:

On reading s. 6 of the Act, or the other excerpts thereof mentioned by the Act’s
opponents, it is impossible to argue that they do not “give sufficient guidance
for legal debate”. When the time comes, such a legal debate will provide an
opportunity to decide between the various arguments submitted in the instant
case regarding the scope of the Act and to adopt a firm interpretation of the
provisions in question. To criticize the Act for not clarifying in advance what
will emerge from this process of interpretation is to expect something from it
that no statute is capable of delivering. This refutes the argument based on

the Act’s vagueness.?’

Respectfully, the above excerpt misses the point. Whether something is religious is not a
“legal debate”. It is a question of an individual’s religious convictions — a sincerely held
belief. In suggesting there is room for a legal debate, the Quebec Court of Appeal failed

to heed to this Court’s decision in Amselem.
The foregoing takes on greater purchase when one considers:
a) the interplay between culture, religion, politics and tradition; and

b) that a symbol’s meaning (if any) is not inherent, but rather a matter of perspective.

a. The distinction between religion and culture is unclear

Culture, religion, politics and tradition are not separate things. They do not exist

independent of one another.

20 Organisation mondiale sikhe du Canada c. Procureur général du Québec, 2024 QCCA 254 at
para. 200
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In his book Dominion: The Making of the Western Mind, British historian, Tom Holland,
argues that Western morality, values and social norms are products of Christianity. To
Holland, Christianity infuses Western morals and values “so utterly that many failed even
to detect their presence. Like dust particles so fine as to be invisible to the naked eye,
they were breathed in equally by everyone: believers, atheists and those who never paused

so much as to think about religion.”?!

That is not to say that we live in a Christian — as opposed to secular — society. Rather, it is
an acknowledgment that the distinction between religion and culture is nebulous, evolving

and often unseen.

Religion does not exist separate and apart from broader society. Religion influences and

is influenced by societal trends and changes, and the evolution of moral values.

b. A symbol’s meaning (if any) is a matter of perspective

Humans ascribe meaning to symbols. Symbols acquire meaning through political,
cultural, religious or other means. A symbol may acquire a meaning understood by many,
or it may acquire a specific meaning to a specific individual. A symbol may have

multiple, sometimes contradictory meanings. A symbol’s meaning may change over time.

Symbols have different meanings to different people. The swastika is an ancient symbol
of Indian religions signifying good fortune. Since the 1930s it has also been associated

with Nazi Germany.

In contemporary society, debates rage about symbols and their meaning. To some the
Confederate flag is a sign of pride in one’s Southern US heritage. To others it is a sign of

white supremacy and slavery.

Closer to home, the Canadian flag was a symbol of the so-called “Freedom Convoy”. It is
also a symbol of pride for some. Whether the Canadian flag was a symbol of support for
the Freedom Convoy, a sign of national pride in opposition to the Freedom Convoy, or

something else entirely would depend on who was asked.

21 Barney Zwartz, “Christianity still shapes modern Western morality” The Sydney Morning

Herald (15 November, 2019)
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These examples demonstrate that a symbol has no inherent meaning. Meaning is
subjective and contingent. Meaning depends on the characteristics, knowledge and
cultural background of an individual. A particular symbol may have an innately
understood meaning to one person. Another person of another background may not

recognize the same symbol as having any meaning at all.

Meaning is not only dependent on the person who might ascribe it meaning. It is also
contingent on circumstances. One would ascribe a different meaning to a swastika inlaid
in the marble floor of a home in Mumbai than to a swastika spray painted on the side of a
mosque in Ottawa. The symbol is the same. The circumstances of its display are
different. To those familiar with the symbol and its different meanings, the circumstances

determine the meaning.

A symbol is not inherently religious. A symbol may be given a religious meaning. That
meaning may be unique to a single person or shared by many people. There will be those

for whom the symbol has no, or a different, meaning.

Consistent with the foregoing, symbols may begin as something secular and take on a
religious meaning, or vice versa. Religious imagery may be used in a non-religious

context for artistic or other purposes.
When is the use of a symbol religious? The answer depends on who you ask.

One need only consider common Canadian holidays.?*> Christmas celebrates the birth of

Jesus Christ. It is undoubtedly rooted in Christianity.

Christmas is celebrated by more than just Christians. Many atheists and those of other

religions also celebrate aspects of Christmas. It has become a cultural tradition.

Symbols of Christmas are ubiquitous during “the holidays”. Are they all religious
symbols? Is a sweater with a Santa Claus image a religious symbol? Are earrings in the

shape of Christmas trees religious symbols?

22 The word ‘holiday’ derives from ‘holy day’ and implies a religious purpose. Nevertheless, to

many the word has no religious connotation and is used to describe days that are purely secular.



67.

68.

69.

70.

71.

72.

73.

74.

-10 -

Whether a symbol of Christmas is religious is a matter of perspective. One who wears a
symbol may consider it religious, while one looking upon it may not, or vice versa.

Neither person is wrong. They simply have different perspectives.

The state’s duty of neutrality is incompatible with the state having a perspective. The
state cannot decide which perspective is correct. As a matter of law, there is no “correct”

perspective. There is only perspective.

D. Conclusion

In deciding this case, the Court should recognize the state’s duty of religious neutrality as
being separate and distinct from the individual’s right to freedom of religion enshrined in

s. 2(a) of the Charter.

As demonstrated, the state has a duty of religious neutrality that is inherent to the Charter,

and is not affected by an invocation of's. 33.

Furthermore, Canada, as a secular state, is in principle incapable of distinguishing
between religious, cultural, political, and other symbolism. Any attempt to ban religious
imagery requires the state to make a determination as to what is religious — something it is

incompetent to do.

PART IV — SUBMISSIONS CONCERNING COSTS
BCHA and CSA do not seek costs and ask that no costs be awarded against them.

PART V — ORDER SOUGHT
BCHA and CSA do not request any orders.

PART VI - CONFIDENTIALITY
BCHA and CSA have no submissions on this.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 17" day of September, 2025.

7 = ;

Wes McMillan
Counsel for BCHA and CSA
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