
Explainer: the EU and Switzerland 

As the inadequacies of the EU-UK Trade and Cooperation 
Agreement (TCA) make themselves clear through 
declining volumes of trade, it is worth asking whether 
other neighbouring countries’ relationships with the EU 
provide examples for the UK. In this explainer, we look at 
the EU’s relationship with Switzerland, how it has 
effectively reached an impasse, and how its evolution could 
affect the UK. 

Summary 
● An array of sectoral bilateral treaties governed by

joint committees has governed Switzerland’s
relationship with the EU since the early 1990s.
This distinguishes it from its fellow members of the
European Free Trade Association (EFTA), which
signed the European Economic Area (EEA)
agreement with the EU to govern their
participation in the Single Market.

● Switzerland’s array of bilateral treaties effectively
amounts to participation in the Single Market for
goods, but by a different mechanism. Whereas
“dynamic alignment” – the process by which the
partner countries, in this case the EFTA-EEA
countries, incorporate the evolving body of EU
law into their domestic legislation – is part of the
EEA agreement, it has never been Switzerland’s
policy. Rather, it has happened in many cases
because the joint committees have deemed it
necessary.

● This is important because consistent regulatory
standards are the basis of the Single Market. If
goods must meet certain minimum standards in all
Member States, then any product fit for sale in
one Member State is necessarily fit for sale in

another. Only then can regulatory Non-Tariff 
Barriers (NTBs) such as duplicative authorisations 
and border procedures be waived among Member 
States. In the case of Switzerland, a high degree of 
trust and the EU’s expectation of a closer long-
term relationship have maintained Switzerland’s 
frictionless participation in the Single Market for 
goods despite the lack of legally enforceable 
dynamic alignment or a dispute resolution 
mechanism. 

● As Switzerland has at times diverged from Single
Market law, so the EU has become dissatisfied
with the “bilateral” path, seeking to replace it with
a new “framework agreement”. The Swiss
government refused to sign the framework
agreement, ending the talks on 26 May 2021. The
bilateral approach is hence still in operation,
though the EU could limit Switzerland’s Single
Market participation.

● Although the two parties maintain the need to
continue dialogue, the long-term future of the
relationship is unclear. The European Commission
recently brought relations with Switzerland and
with the UK under the same functional unit.

● Many commentators have suggested that it was
the experience of Brexit that led the EU to a
more legalistic approach to relations with
Switzerland. Now that they are managed by the
same unit, the UK will need to pay close attention
to Switzerland’s relationship as it seeks to improve
its own.
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Historical context 
● Switzerland, like the UK, is a founding member of 

the European Free Trade Association (EFTA). 
Although most previous EFTA members left to 
join the EU, Switzerland – along with Norway, 
Iceland, and Liechtenstein - remained in EFTA.  

● The European Economic Area (EEA) agreement 
governs the relationship of Norway, Iceland, and 

Liechtenstein – the EFTA-EEA countries – with 
the EU. These countries participate in the EEA - 
the Single Market - as EU Member States do by 
incorporating Single Market rules into domestic 
legislation. The EFTA Surveillance Authority and 
EFTA Court enforce the EEA agreement among 
EFTA-EEA countries, as the Court of Justice of the 
European Union (CJEU) does for EU Member 
States.  

● Switzerland rejected the EEA in 1992. The 
“bilateral” agreements govern the EU’s relationship 
with Switzerland. These consist of Bilaterals I, 
concluded in 1999, and Bilaterals II, concluded in 
2004. Both sets build on Switzerland’s 1972 Free 
Trade Agreement (FTA) with the then European 
Economic Community (EEC). 

● The Bilaterals I treaties contain a guillotine clause 
invalidating all of them if one ceases to apply. The 
mutual recognition agreement (MRA) on industrial 
goods, for example, in article 21, refers to a non-
renewal notice for the agreement and then states 
that “the seven agreements” – the Bilaterals I 
agreements – cease to apply six months after that 
non-renewal notice is given. Each of the Bilaterals I 
agreements contains a similar clause. 

● The Bilaterals effectively allow Switzerland 
frictionless participation in the Single Market for 

goods, while also securing reciprocal free 
movement of labour between Switzerland and the 
EEA. 

● Switzerland is not, though, technically obliged to 
incorporate new EU regulatory standards into its 
domestic legislation. It often does so, but the 
pattern is inconsistent. We detail this in the next 
section. This is in stark contrast to the EFTA-EEA 

countries, which incorporate new Single Market 
law originating in the EU into their domestic 
legislation, even though they have no formal role in 

developing that law. The EFTA-EEA countries are 
“dynamically aligned” with the EU. They can, under 
Article 102 of the EEA agreement, veto a law, 
invalidating the entire relevant section of the EEA 
agreement and leading to “rebalancing measures” 
by the EU, but they have never done so. 

● Swit zer land mainta ins i t s S ing le Market 
participation despite the lack of dynamic 
regulatory alignment partly because its relationship 
with the EU overall lacks a dispute resolution 
mechanism. Several sectoral joint committees 
manage the Swiss-EU relationship. Where there is 
disagreement, they typically find solutions by 
consensus within the committees. 

● Keen observers of the Swiss-EU relationship, such 
as German broadsheet the Frankfurter Allgemeine 
Zeitung (FAZ) report (£ and in German) that the 
EU tolerates this because Swiss exporters to the 
EU must meet EU regulatory standards to place 
their goods on the market in the EU. 

● Furthermore, the EU previously assumed that 
Switzerland would eventually join the EU. A set of 
European Council conclusions from 2008 states 
that “Switzerland has chosen to take a sector-
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based approach to its agreements in view of a 
possible long-term rapprochement with the EU”. 

● The EU has usually favoured compromise when 
disputes have arisen with Switzerland. For 
example, the Swiss electorate voted in 2014 for 
quotas on immigration from the EU, even though 
the “Bilaterals” demand Freedom Of Movement; 
this technically should have triggered the guillotine 

clause in Bilaterals I invalidating all seven Bilaterals I 
treaties. Switzerland eventually accepted Freedom 
of Movement with certain limitations. 

● However, the absence of checks and other NTBs 
– effectively Single Market participation – is usually 
a special privilege for countries that align their 
regulations. The Single Market works because of 
regulatory consistency: when the same minimum 
standards apply in all Member States, any product 
fit for sale in one Member State is fit for sale in all 
Member States. Only then can regulatory Non-
Tariff Barriers (NTBs), also known as “frictions”, 
such as duplicative regulatory authorisations and 
paperwork and border procedures, which would 
check for compliance, be removed.  

● As UK exporters have been discovering since the 
beginning of 2021, suppliers from countries 
outside the Single Market also must comply with 
Single Market regulatory standards when sending 
goods to the Single Market, but their goods are 
subject to various authorisations and procedures, 
both at the border and away from the border, to 
verify their compliance. This is standard in 
international trade. Only regulatory alignment, 
under the Single Market, has ever removed it. 

● Hence, Switzerland has a privileged position with 
participation in the Single Market for goods on par 

with that of EU Member States and the EFTA-EEA 
countries but with inconsistent dynamic alignment. 

● Some have hence argued that the Swiss-EU 
relationship is a model for the UK. Daniel Hannan 
wrote in 2015  that “Yes, Swiss exporters must 
meet EU standards when selling to the EU, just as 
they meet Japanese standards when selling to 
Japan. But they are not obliged to apply these 

standards, except in very special circumstances, 
either to their domestic economy or to their non-
EU exports”. 

● However, the FAZ report makes clear that the 
obligations present anyway on exporters are 
simply the reason why the EU did not take 
aggressive measures to enforce dynamic regulatory 
alignment. The Swiss situation is not supposed to 
be a model for other countries.  

● Furthermore, the Bilaterals did make large parts of 
EU law of the time applicable to Switzerland; plus, 
Switzerland subsequently legislated to transpose 
many new EU Directives (which oblige Member 
States to legislate to achieve a result). 

● The situation of frictionless access without 
dynamic alignment arose by accident: the EU 
assumed that Switzerland would initially join the 
EEA, but this did not happen, then assumed that 
Switzerland would get closer to accession, yet this 
also did not happen. The only Brexit supporters to 
produce a detailed plan, ahead of the referendum, 
for the UK’s potential relationship with the EU 
after leaving – Richard A.E. North and Christopher 
Booker in their paper Flexcit – were always clear 
that the Swiss model was not replicable. They 
wrote: 
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“The Swiss approach – which is regarded as unique to the 
country – is thus seen as an exception, rather than a 
formal model. Nor, it would seem, is the example readily 
transferable to the UK. MPs from the House of Commons 
Foreign Affairs Committee in a visit to Berne in 2013 were 
told that the EU did not wish it to continue. The 
agreements were regarded as too complex and time-
consuming to administer. More importantly, the EU 
considered that, without any provision for Switzerland’s 

automatic adoption of new legislation in areas covered by 
its agreements, and without any dispute settlement 
mechanism, the current system created ‘legal uncertainty’”. 

● While Swiss Foreign Minister Ignazio Cassis 
maintains (£ and in German) that Switzerland is 
happy with the “bilateral path”, the EU has sought 
to change it. 

Dynamic alignment 
● A Swiss government factsheet (in German) on the 

bilateral agreements states that Switzerland viewed 
the Bilaterals as static instruments. This means that 
while much EU law of the time became applicable 
in Switzerland at the signing of the Bilaterals, there 
was no automatic or dynamic updating of Swiss 

legislation every time the EU updated its 
regulat ions . Such updat ing needed new 
agreements. 

● The factsheet recognises that unwanted legal 
inconsistencies arise. In 2008, a set of European 
Council conclusions, while praising the EFTA-EEA 
countries for their “excellent record of proper and 

regular incorporation of the acquis into their own 
legislation”, noted its concern “with an inconsistent 
application of agreements concluded between the 
EU and Switzerland”. It recalled “that taking part in 
the internal market requires a homogenous and 
simultaneous application and interpretation of the 
constantly evolving acquis”.  

● More conclusions in 2010 implied that Switzerland 

and the EU would hence replace the Bilaterals. 
“Horizontal issues related to the dynamic 
adaptation of agreements to the evolving acquis, 

the homogeneous interpretat ion of the 
agreements, an independent surveillance and 
judicial enforcement mechanisms and a dispute 
settlement mechanism need to be reflected in EU-
Switzerland agreements.” 

● Joint committees are responsible for managing, 
resolving disputes arising from, and updating the 
b i latera l agreements . Swit zer land hence 
incorporates new Single Market regulations into its 
own domestic regulation when the relevant joint 
committee deems this necessary.  

● The evolution of the agreements shows that 
Switzerland’s participation in the Single Market is 
commensurate with its adoption of the acquis. For 
example, decision 1/2008 of the joint veterinary 
committee on 23 December 2008 – a decision 
that removed Sanitary and Phytosanitary (SPS) 
checks at the EU-Swiss border from 2009 – made 
reference to various EU regulations and Directives 
that Switzerland had undertaken to implement. 
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The framework agreement 
● The EU has long wanted to change what it 

considers the cumbersome structure of the 
Bilaterals. It proposed the “framework agreement” 
as a consistent approach to govern their future 
renewal. 

● Joint committees have always been responsible for 
updating the agreements or recommending to the 

parties to update them. The EU has been looking 
for a cleaner way of ensuring that Single Market 
law applies in Switzerland in the areas of the Single 
Market in which Switzerland participates. 

● The draft framework agreement (in French) makes 
reference in article 4 to the need for uniform 
interpretation of the law in the areas of the Single 
Market in which Switzerland participates and 
hence introduces the jurisprudence of the CJEU. 

● The two sides concluded negotiations in 2018. 
The Swiss government then underwent a period 
of consultation of the political parties and cantons. 
The FAZ (£ and in German) calls this “playing for 
time” and “hoping that the Brexit situation yields 

something that Switzerland could use”. 

● Brexit, though, worked against Switzerland, as the 
EU was motivated to abandon the consensual 
approach that gave rise to the “holes” that FAZ (£ 
and in German) highlights in the relationship 
between Switzerland’s Single Market participation 
and its regulatory responsibilities. This was because 
the EU did not wish to give the UK a precedent 

for benefits without obligations. 

● The situation on dynamic alignment under the 
proposed framework agreement is ambiguous. 
Supporters of the agreement, such as the EU, the 
FAZ (£ and in German), and Le Temps (in French) 
in 2013 describe adoption of future EU regulations 
as “dynamic rather than automatic”.  

● Indeed, the draft of the now-rejected framework 
agreement did pay heed to Switzerland’s 
constitutional referendum lock on certain issues, 
implying that Switzerland would, if it were to sign 
the framework agreement, have the right to 
choose whether to incorporate new EU 
regulations into its domestic legislation, while giving 

Example: Switzerland’s veterinary agreement ~ does it contain dynamic alignment? 

● No, it does not: a reference to dynamic alignment is not in the consolidated version of the agreement on 
trade in agricultural products. 

● Yes, it does: however, the joint committee meets to consider what changes are necessary as EU regulations 
evolve; this often results in updates to Swiss law. 

● Yes, it does: the removal of border checks in the Bilaterals II process followed an adoption of more of the 
acquis than was the case under the original SPS agreement from Bilaterals I. 

● To the extent that there is not dynamic alignment – even though border controls have been removed – 
this is a reason why the EU has become dissatisfied with the “bilateral path”. 
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the EU the right to take rebalancing measures if it 
did not. 

● The official French version of the draft agreement 
states that when the EU updates legislation 
relevant to one of the bilaterals, that the parties 
“affirm” (“constatent”; the unofficial German 
version uses “bestätigen”: “confirm”) the 
equivalence of their legislation to achieve the same 

result. 

● This creates the possibility that Switzerland can 

“affirm” that its legislation already achieves the 
result that the EU’s new legislation seeks. But the 
EU may disagree. The ambiguity can lead to 
disputes. 

● It is also not clear what is meant by equivalence. 
The updates to the veterinary agreement generally 
pay heed in their preamble to Switzerland’s 
undertaking to include EU regulations and 
transpose EU Directives into domestic law. 
Without using the term, this describes a process 
of dynamic alignment. 

● The FAZ reports that Switzerland would not be 
obliged to automatically follow the EU’s standards, 
but if it failed to then the EU would be able to 
take rebalancing measures. If these were not 
proportionate, then Switzerland could refer the 
EU to arbitration. However, if the dispute were to 
concern EU law, then the CJEU would have 
jurisdiction.  

● Switzerland sought clarifications on how this 
mechanism would work and changes on state aid, 
wage protection under Freedom of Movement, 
and the applicability of the EU Citizenship 
Directive, which could have entitled EU citizens 

living in Switzerland to publicly funded benefits. 
Switzerland feared that a dispute in these areas 
would have gone to the CJEU. 

● Le Temps in 2013 argued (in French) that this 
would not leave Switzerland under the jurisdiction 
of “foreign judges” because the first body 
responsible for dispute resolution would be an 
arbitration panel. Only in cases in which EU law is 

at issue would the CJEU be involved. Ignazio 
Cassis, though, told the FAZ (£ and in German) 
that the EU could not explain how this would 

work. 

● Domestic political opinion in Switzerland moved 
against the framework agreement. Switzerland 
wished to replicate the removal, in the TCA signed 
in December 2020, of the CJEU from the future 
UK-EU relationship. When the EU did not meet 
Switzerland’s demands, Switzerland’s government 
ended the talks on 26 May 2021. The Swiss 
government refused to sign the framework 
agreement. 

● Some argue that a dispute resolution mechanism 
would have left Switzerland better protected than 
now against rebalancing measures by the EU; 
others disagree because the CJEU is not neutral. 

● The “Bilaterals” - and Switzerland’s market access - 
will now “erode” over time. The first example of 
this is medical devices, an area in which new EU 
regulations - not mimicked by Switzerland - came 
into force the day Switzerland ended the talks. As 
well as imposing the expected need for an 
Authorised Representative, the EU also withdrew 
(in German) “mutual certification”, the agreement 
by which testing houses in Switzerland could 
certify medical devices for the EU market.  
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● This is a strong form of “rebalancing” through 
NTBs by the EU that Switzerland is in a difficult 
position to dispute because of the lack of a dispute 
resolution mechanism in the – still in use – 
“bilateral” path. Some argue that further strong 

retaliation measures are to be expected. 

● The EU has been seeking to reopen talks with 
Switzerland: European Commission Vice-President 
Maros Sefcovic in December invited Switzerland to 
clarify whether it intends to negotiate. 
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Relevance for the UK: what can we learn from the rejected framework agreement? 

● As things stand, the EU will not update any Bilaterals without a framework agreement governing the 
ongoing updating of all the Bilaterals. The era of consensual management of the updating of Swiss legislation 
and participation in the Single Market appears to be over. 

● The example of medical devices shows that, since Brexit, the EU is ready to use NTBs to explicitly prove 
that the benefits of Single Market participation extend only to those who follow the rules. 

● CJEU jurisdiction could, depending on implementation, have left Switzerland with less autonomy than the 
proponents of the framework agreement argue. It is therefore not surprising that the Swiss government 
ended the talks on the framework agreement. 

➔ However, the rebalancing mechanism in the agreement recognises that Switzerland in theory might not 
mimic all the EU’s regulations and that the EU would take steps to protect the Single Market if that were 
the case.  

➔ This would have balanced Switzerland’s need for sovereignty and deep participation in the Single Market for 
goods with the EU’s need to protect the Single Market, ensuring that non-compliant products do not enter, 
and to reserve its full benefits for those who follow all the rules. 

➔ If the issue of CJEU jurisprudence – specifically the boundary between the jurisprudence of the arbitration 
panel over the framework agreement and that of the CJEU over EU law– had been clarified, then it is 
possible that the framework agreement could have been a model for the UK. 

➔ The EU now manages relations with Switzerland and with the UK through the same team in the European 
Commission; the western neighbours’ relations with the EU are hence closely intertwined.

https://www.bruegel.org/2021/06/quo-vadis-swiss-european-union-relations/
https://www.independent.co.uk/news/world/europe/eu-switzerland-trade-deal-b1983817.html
https://twitter.com/quentinaries/status/1203983945295155200



