
 

 

 

July 22, 2020 
 
Policy, Regulation and Research Division VIA EMAIL:  regpraconsult@worksafebc.com 
WorkSafeBC 
P.O. Box 5350 Stn. Terminal 
Vancouver, BC  V6B 5L5 
 
Dear Madam/Sir:     
 
Re: Worker Stakeholder Submission 
 Canadian Union of Public Employees (“CUPE”)  

WorkSafeBC (“WCB”) Consultation   
OHS Regulations 

 8.11 – Safety Headgear  
   
I. INTRODUCTION 
 
I.I. EXECUTIVE SUMMARY: 
 
Thank you for requesting stakeholder feedback with respect to the proposed Guidelines 
regarding safety headgear1 (see Appendix A). The WCB has proposed that:2 
 

“Section 8.11(1) of the Occupational Health and Safety Regulation (OHSR) requires 
safety headgear to be worn by a worker where there is a danger of head injury from 
falling, flying or thrown objects, or other harmful contacts.  The Sikh community has 
raised concerns employers are effectively applying this section as a blanket 
requirement, resulting in turban-wearing Sikh workers not being able to fully participate 
in the workforce.  The Ministry of Labour requested WorkSafeBC consider amending the 
OHSR to continue to protect the health and safety of turban-wearing Sikhs, while 
providing accommodation where there is no risk of head injury. 

 
1 WorkSafeBC. Consultations. https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-
public-hearings-and-consultations/consultation-on-proposed-amendments-part-8-ohsr-july-31-20 
2 WorkSafeBC. Consultations. https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-
public-hearings-and-consultations/consultation-on-proposed-amendments-part-8-ohsr-july-31-20 

mailto:regpraconsult@worksafebc.com
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-part-8-ohsr-july-31-20
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-part-8-ohsr-july-31-20
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-part-8-ohsr-july-31-20
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Proposed subsection (1) clarifies the hierarchy of control measures employers must 
follow when there is a risk of head injury to workers from falling, flying or thrown 
objects, or other harmful contacts.  Employers must take steps to eliminate or minimize, 
through engineering and/or administrative controls, the risk of head injury to workers 
before relying on safety headgear.  Safety headgear must be worn by workers where it 
is not practicable to eliminate the risk of head injury, or engineering and/or 
administrative controls are not adequate to minimize the risk of head injury to the 
lowest level practicable.  
 
An OHS Guideline will be developed to provide employers with information on the 
hierarchy of control measures and specific examples of engineering and administrative 
controls to minimize the risk of head injury.” 
 
(Emphasis added) 

 
CUPE has a long history of fighting for human rights (see https://cupe.ca/equality-statement) 
and health and safety (see https://cupe.ca/health-and-safety).  Given the number of injuries 
and fatalities each year, safety is a very important consideration.  Every worker deserves to 
come home healthy and without injury.  Based on this premise, CUPE disagrees with the 
proposed Guidelines for the reasons contained in this submission.  
 
CUPE questions why the change is required when the Guidelines have addressed this issue (see 
Guidelines G-P2-21(1) The Human Rights Code of British Columbia and Responsibilities of 
Employers at https://www.worksafebc.com/en/law-policy/occupational-health-
safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-
act#243B12EB12934E9797DEDB9ABE3C6862).  
 
If changes are required, the WCB should consider retaining the existing language, renumbering 
the existing language to read 8.11(1)(a) and adding the proposed language from the 
Consultation in yellow as an 8.11(1)(b). 
 
The  current Consultation arises from human rights considerations, however, have the 
Guidelines G-P2-21(1) The Human Rights Code of British Columbia and Responsibilities of 
Employers at https://www.worksafebc.com/en/law-policy/occupational-health-
safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-
act#243B12EB12934E9797DEDB9ABE3C6862 been considered?  Should Guideline G-P2-21(1) 
The Human Rights Code of British Columbia and Responsibilities of Employers be referred to in 
the OHS Regulation?  

 

https://cupe.ca/equality-statement
https://cupe.ca/health-and-safety
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
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I.II. STAKEHOLDER INFORMATION: 
 
CUPE is the largest Union in Canada with more than 700,000 members and over 70 offices.3  
CUPE represents workers in numerous sectors including healthcare, emergency services, 
education, early learning, childcare, municipalities, social services, universities and colleges, 
libraries, transportation, airlines and more.  In BC there are over 100,000 members in over 160 
Locals.4 
 
II. PROPOSED CHANGES: 
 
As stated in Section I.I. above, the WCB has proposed that:5 
 

“Section 8.11(1) of the Occupational Health and Safety Regulation (OHSR) requires 
safety headgear to be worn by a worker where there is a danger of head injury from 
falling, flying or thrown objects, or other harmful contacts.  The Sikh community has 
raised concerns employers are effectively applying this section as a blanket 
requirement, resulting in turban-wearing Sikh workers not being able to fully participate 
in the workforce.  The Ministry of Labour requested WorkSafeBC consider amending the 
OHSR to continue to protect the health and safety of turban-wearing Sikhs, while 
providing accommodation where there is no risk of head injury. 
 
Proposed subsection (1) clarifies the hierarchy of control measures employers must 
follow when there is a risk of head injury to workers from falling, flying or thrown 
objects, or other harmful contacts.  Employers must take steps to eliminate or minimize, 
through engineering and/or administrative controls, the risk of head injury to workers 
before relying on safety headgear.  Safety headgear must be worn by workers where it 
is not practicable to eliminate the risk of head injury, or engineering and/or 
administrative controls are not adequate to minimize the risk of head injury to the 
lowest level practicable.  
 
An OHS Guideline will be developed to provide employers with information on the 
hierarchy of control measures and specific examples of engineering and administrative 
controls to minimize the risk of head injury.” 
 
(Emphasis added) 

 
3 CUPE (National Office). See https://cupe.ca/ 
4 CUPE (BC Region). See https://www.cupe.bc.ca/ 
5 WorkSafeBC. Consultations. Single Use Respirators. See https://www.worksafebc.com/en/resources/law-
policy/guidelines/g8-40-2-1-c-single-use-respirators-fit-test-equivalency?lang=en 

https://cupe.ca/
https://www.cupe.bc.ca/
https://www.worksafebc.com/en/resources/law-policy/guidelines/g8-40-2-1-c-single-use-respirators-fit-test-equivalency?lang=en
https://www.worksafebc.com/en/resources/law-policy/guidelines/g8-40-2-1-c-single-use-respirators-fit-test-equivalency?lang=en
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III. STAKEHOLDER POSITION: 
 
CUPE disagrees with the proposed Guidelines for the reasons contained in this submission.  
 
IV. REASONS FOR STAKEHOLDER POSITION: 
 
CUPE questions why the change is required when the Guidelines have already addressed this 
issue.  As per Guideline G-P2-21(1) The Human Rights Code of British Columbia and 
Responsibilities of Employers at https://www.worksafebc.com/en/law-policy/occupational-
health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-
act#243B12EB12934E9797DEDB9ABE3C6862: 
 
 “Role of the prevention officer 

 
WorkSafeBC does not enforce Code requirements, which are beyond the scope of 
the Act.  Code requirements are administered by the BC Human Rights Tribunal.  If a 
prevention officer encounters a situation where the Code is at issue and a violation of 
the Act or Regulation is apparent, the prevention officer will first ensure that any 
immediate risk to the health and safety of workers is controlled.  The prevention officer 
will then inform the employer that he or she may have a duty to accommodate the 
worker's protected characteristics (such as a physical disability, religious beliefs, or other 
characteristics listed in section 13(1) of the Code).  The prevention officer will advise the 
employer to contact the BC Human Rights Tribunal or seek legal advice.” 
 
(Emphasis added) 

 
IV.I. REVISE EXISTING LANGUAGE AS OPPOSED TO DELETING EXISTING OHS REGULATIONS: 
 
If changes have to be made, the WCB should consider retaining the existing OHS Regulation 
language, renumbering the existing language to read 8.11(1)(a) and adding the proposed 
language from the Consultation in yellow as an 8.11(1)(b).  
 
IV.II. HUMAN RIGHTS CONSIDERATIONS AND GUIDELINE G-P2-21(1) THE HUMAN RIGHTS 

CODE OF BRITISH COLUMBIA AND RESPONSIBILITIES OF EMPLOYERS: 
 
Guideline G-P2-21(1) The Human Rights Code of British Columbia and Responsibilities of 
Employers at https://www.worksafebc.com/en/law-policy/occupational-health-
safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-
act#243B12EB12934E9797DEDB9ABE3C6862 should be considered.  Should Guideline G-P2-

https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-guidelines/guidelines-for-workers-compensation-act#243B12EB12934E9797DEDB9ABE3C6862
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21(1) The Human Rights Code of British Columbia and Responsibilities of Employers be referred 
to in the OHS Regulation?  The Guideline states, in part, that: 
 
 “Purpose of guideline 
 

The purpose of this guideline is to provide direction to WorkSafeBC prevention officers 
in dealing with worker complaints that compliance with provisions of the Act or OHS 
Regulation ("Regulation") may violate provisions of the Code. 
 
Background 

 
There are circumstances in which a worker may refuse to perform certain work practices 
prescribed by the Act or Regulation based upon religious or other protected 
characteristics specified in section 13(1) of the Code.  Moreover, a worker may complain 
that an employer that attempts to compel the worker to comply with the requirements 
of the Act or Regulation in light of his or her particular complaint is discriminating 
against the worker contrary to the provisions of the Code.  At this point, the employer 
may choose to call a prevention officer to assist in resolving the matter. 

 
Bona fide occupational requirements and accommodation of workers 

 
It is generally accepted that regulatory requirements are bona fide occupational 
requirements, as they are reasonably necessary to assure the safety of workers.  Even 
so, an employer may have to make reasonable attempts to accommodate a worker's 
protected characteristics listed in section 13(1) of the Code (such as a physical disability 
or religious beliefs). 

 
What constitutes accommodation to the point of undue hardship is a question that rests 
on the unique facts of each case.  Accommodation may take many forms depending on 
the circumstances, including reassignment, changing work schedules, modifying 
machinery, and so forth.  The point of undue hardship will generally vary with the size of 
the employer, as larger employers may find it easier to accommodate a worker's 
protected characteristics without suffering a great degree of harm. 

 
The employer is usually expected to take the initiative in proposing ways to 
accommodate a worker, and a worker is expected to actively participate in the process.” 

 
 (Emphasis added) 
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There is an arbitration decision that addresses the issue in this Consultation.  See Ontario Public 
Service Employees Union v. Hamilton Paramedic Service, Ontario Grievance Arbitration 
Paula Knopf, December 9, 2019, 2019 CanLII 118254 (ON LA) at Appendix B.  As summarized in 
Lancaster House: 
 

“…Finding that there was no technology or equipment that would meet the helmet and 
respiratory equipment standards set out in the Provincial Equipment Standards for 
Ontario Ambulance Services for someone with a beard and that the service was required 
to adhere to these standards despite evidence that they might be unnecessarily 
stringent, the arbitrator ruled that she had no choice but to find that the equipment 
standard was a bona fide occupational requirement…” 

The issue was also recently addressed in the denied application for leave to appeal of a decision  
by the Quebec Court of Appeal (Singh c. Montréal Gateway Terminals Partnership (CP Ships 
Ltd./Navigation CP ltée), 2016 QCCS 4521 (CanLII) at Appendix C) to the Supreme Court of 
Canada (Supreme Court of Canada in Singh v. Montreal Gateway Terminals Partnership, 2020 
CanLII 30838 (SCC)).  
 
As stated previously, there is already a process in the Guidelines for addressing the issues raised 
in the Consultation:  
 

“WorkSafeBC does not enforce Code requirements, which are beyond the scope of 
the Act.  Code requirements are administered by the BC Human Rights Tribunal.” 

 
V. CONCLUSION:    
    
Thank you again for allowing us the opportunity to comment on the proposed changes and/or 
proposed language.   
 
CUPE reserves the right to respond to any additions or changes to the current Consultation and 
any changes to related Compensation Policy, Practice Directives, OHS Regulations, OHS Policies, 
OHS Guidelines, OHS Standards, Forms, etc.   
          
Respectfully submitted,    

    
Tom McKenna    
CUPE National Health and Safety Representative    
 

https://www.canlii.org/en/on/onla/doc/2019/2019canlii118254/2019canlii118254.html
https://www.canlii.org/en/on/onla/doc/2019/2019canlii118254/2019canlii118254.html
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CC:       Paul Faoro, President, CUPE BC Division    
 Trevor Davies, Secretary-Treasurer, CUPE BC Division    
 Meena Brisard, BC Regional Director    
 Leanne MacMillan, Acting CUPE National Director, Research, Job Evaluation and Health 

and Safety    
 Rob Jandric, BC Assistant Regional Director    
 Zoe Magnus, BC Assistant Regional Director  
 Troy Winters, CUPE National Senior Officer, Health and Safety Representative   
 
G:\HEALTH AND SAFETY\WCB\Consultation Submissions\submission_consultations_OHS_regulations_8.11_safety_headgear_2020_07_22.docx 
cope-491*ct 
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VI. APPENDICES: 
 
Appendix A: 
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Appendix B: 
 
https://www.canlii.org/en/on/onla/doc/2019/2019canlii118254/2019canlii118254.html 
 
Date: 
2019-12-09 
Citation: 
Hamilton Paramedic Service v Ontario Public Service Employees Union, 2019 CanLII 118254 (ON 
LA), <http://canlii.ca/t/j3xk0>, retrieved on 2020-07-22 
Save this case 
Set up citation alert 
Email this case 
Browse Lexbox 

In the Matter of an Arbitration 
  
  

Between: 
  

CITY OF HAMILTON 
HAMILTON PARAMEDIC SERVICE 

(the “Employer” or “Service”) 
  

- and - 
  

ONTARIO PUBLIC SERVICE EMPLOYEES UNION 
(the “Union”) 

  
  
  

Re:  Grievance of Harkarn Sihota 
OPSEU Grievance No.  2018-0256-0018 

  
  
  

A W A R D 
  
  

Paula Knopf – Arbitrator 
  
  

https://www.canlii.org/en/on/onla/doc/2019/2019canlii118254/2019canlii118254.html
http://canlii.ca/t/j3xk0
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Appearances 
  
For the Employer:      Daryn Jeffries 
                                       Allison Medjuck 
  
For the Union:             Matthew Hrycyna 
                                       Mario Posteraro 
                                       Harkarn Sihota 
  

The hearing of this matter was held in Hamilton on March 6, September 4, and 
November 14, 2019. 

  
The Grievor is a paramedic who has requested an accommodation that would 
enable him to observe the tenets of his Sikh faith. The Employer is a Land 
Ambulance Service that would like to provide the accommodation. The roadblock to 
the accommodation rests with the statutory and regulatory standards that apply to 
the protective equipment that must be provided to paramedics. 
  
At the outset of this proceeding the Union indicated that it was considering 
challenging the constitutionality of the relevant Regulations by asserting that they 
violate the Human Rights Code.  However, the constitutional challenge was not 
pursued by the Union in this hearing.   
  
The factual context of this case is not in dispute and is critical to the outcome.  
  
Paramedics may be called to attend situations when they may need respiratory 
and/or head protection. The Service provides N95/P100 particulate respirators for 
situations where there are known or anticipated airborne dangers. The Ministry of 
Health and Long-Term Care’s (MOHLT’s) Infection Protection and Control Best 
Practices requires annual ‘fit testing’ in accordance with manufacturer’s instructions 
to ensure continued protection.  Respiratory protection cannot be achieved with 
N95/P100 particulate respirators if the wearer’s facial hair coincides with where the 
respirator’s mask meets the face. The user must be clean shaven for it to be 
effective as prescribed by the Canadian Standards Association and in accordance 
with the manufacturer’s instructions.  
  
Respiratory protection is achievable for someone with a beard by donning a Power 
Air Purifying Respirator [PAPR] which also meets the MOHLT’s respiratory 
equipment standards.  The PAPR comes with a Type 1, Class G helmet.  Prior to 
December 2017, the PAPR’s helmet was in conformity with the Ministry’s 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
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standard.  However, since December 2017 the Ministry requires Land Ambulance 
Services to provide head protection in the form of a higher rated Type 2, Class E 
helmet.  As a result, the PAPR combination unit does not meet the current Ministry 
standards for a paramedic’s protective helmet.  The prescribed Type 2, Class E 
helmet is incompatible with the PAPR unit.  With the revision in the helmet 
standard, a paramedic wearing a PAPR unit will not be in compliance with the 
current Ministry standards in circumstances when s/he requires both respiratory 
and head protection.   There appears to be no other products or combination of 
products that would allow someone with a beard to carry out the full duties as a 
paramedic wearing both an approved respiratory device and a Type 2, Class E safety 
helmet together. 
  
It is agreed that a paramedic would rarely be required to wear the respiratory and 
helmet protective equipment together.  The data available indicates that only 200-
400 calls out of 800,000 per year at this Service were dispatched with the 
suggestion that both devices might be required.  The actual need was probably 
less.  When the paramedics arrive on the scene they assess the situation and they 
are instructed to avoid entering an environment where they may be at risk from 
dangers, such as live electrical currents or falling debris.  Other emergency 
professionals are trained and responsible for the removal of those dangers before 
paramedics are expected to attend to a patient. Nevertheless, a paramedic may 
need to have both respiratory and head protection. 
  
The Grievor works part time for this Service. Before this case arose, he was clean 
shaven and able to wear both the Ministry mandated respiratory and helmet 
protective equipment supplied by the Service.  In the latter part of 2017, he decided 
to allow his facial hair to grow in order to honour the tenets of his faith.  In Sikhism, 
a beard is called a Kesh and will be referred to as such hereinafter. The sincerity of 
the Grievor’s religious beliefs and observances is not in question.  The Union 
approached the Service on the Grievor’s behalf, pointing out that the N95/P100 
respiratory device would no longer be able to provide an adequate seal to protect 
him from airborne diseases or toxic fumes because of his Kesh.  The Union asked 
that the Grievor be accommodated with a PAPR unit. 

  
The Service then embarked upon an inquiry designed to address the requested 
accommodation.  It first contacted the Peel Ambulance Service where the Grievor 
works on a full-time basis and where he uses the PAPR.  The Peel Service advised 
that it provides the PAPR as an accommodation for 22 of its Sikh paramedics. Peel 
provided its training protocols and procedures for the use of that device. 
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This Employer also contacted the Toronto Paramedic Service. It advised that it had 
decided not to provide the PAPR as an accommodation and gave its reasons for that 
decision, based largely on operational concerns.  
  
The Employer then met with the Grievor and the Union to discuss the requested 
accommodation in early January 2018.  The Service’s early research into the 
accommodation request had raised operational, health and safety concerns about 
the use of the PAPR.  It advised the Grievor and the Union that it was continuing to 
explore “potential alternative respiratory protection for him”.  In the meantime, 
because the Grievor’s Kesh meant that he could not have a proper protective seal 
with the N95/P100 respirator, the Grievor was placed on modified “off road” duty, 
with his salary maintained at the paramedic rate. 
  
The Service’s search for alternative protection for the Grievor was not fruitful. In 
February 2018, the Deputy Chief of Operations Service wrote to the appropriate 
official at the office of the Ontario Ministry of Health and Long-Term Care 
Inspections and Certifications.  His request to the Ministry was clear.  He explained 
and asked: 
  

Based on the literature, respiratory protection of the employee (with facial 
hair) can be achieved utilizing the 3M Versaflo PAPR while meeting the 
MOHLTC Equipment Standards.  However, in regard to a safety helmet, the 
3M Versaflo PAPR product does not meet these needs as the employee will 
not be able to achieve respiratory protection while protecting his head, 
and vice-versa.  The PAPR helmet is not certified to MOHLTC specs for EMS 
services (PAPR is ANSI Type 1, Class G, MOHLTC requires ANSI Type 2, Class 
E), therefore unable to have both respiratory and head protection at the 
same time. 
  
Our employee is requesting religious accommodations for facial hair, but 
our MOH [[1]] standard would require a reduction in class for the safety 
helmet.  This (3M Versaflo PAPR) is the only item on the market that can 
provide the required respiratory protection and a level of head protection. 
Would the MOH consider an exemption of the standard for head 
protection in light of this Paramedic’s request? 

  
This request was repeated monthly after a series of useful responses from the 
Ministry.  On June 4, 2018, the Chief of the Service wrote to the Deputy Director of 
Ontario’s Emergency Health Regulatory and Accountability Branch, again asking for 

https://www.canlii.org/en/on/onla/doc/2019/2019canlii118254/2019canlii118254.html#_ftn1
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permission for the Grievor to use the PAPR with the Type 1, Class G helmet.  The 
Director’s answer was as follows: 
  

This is an internal matter; it is the responsibility of the Hamilton Paramedic 
Service to determine its obligations in respect of providing 
accommodations for its employees. 
  
Please note that the ministry [sic] cannot provide exemptions to any 
standards that are incorporated by reference into O. Reg. 257/00. 

  
Even after this hearing had commenced, the Chief of the Service tried again to 
achieve assistance from the Ministry.  On April 30, 2019, he wrote a detailed letter 
to the Director of Ontario’s Emergency Health Regulatory and Accountability 
Branch. The Chief’s plea on behalf of the Grievor, and effectively for all Sikh 
paramedics, speaks volumes.  He stated that the equipment standard requiring a 
Type 2, Class E helmet is “unnecessary for the safety of paramedics and also has an 
adverse effect on the religious rights of one of our paramedics.”  The Chief also 
pointed out that the Type 1, Class G helmet is the prescribed equipment for Ontario 
firefighters and “to our knowledge there have been no incidents demonstrated [sic] 
that this minimum level of safety helmet was inadequate or otherwise a danger to 
the health and safety of paramedics.”  The Chief also explained that the Type 2, 
Class E helmet requirement is “unnecessary and unreasonable” because paramedics 
are instructed to utilize “scene avoidance” and to call for fire and other experts if an 
environment is dangerous or unsafe.  He also pointed out that the Type 1, Class G 
helmets have safety characteristics that have been “suitable for the job of 
paramedics . . . for many years”.  He went so far as to say, “professionals engaged in 
riskier environmental situations, such as firefighters, have less stringent safety 
helmet standards than paramedics in Ontario.”  The Chief asked the Ministry to 
revise the Type 2, Class E helmet requirement or to waive it where it infringes upon 
the religious beliefs of a paramedic so that the Service could accommodate the 
Grievor without risking its right to operate by failing to comply with mandated 
safety standards.  He could not have been more articulate: 
  

Our Ambulance Service takes its commitment and requirement to meet 
the MOHLTC Standards very seriously and is unwilling to risk its right to 
operate a land ambulance service under the Ambulance Act by failing to 
comply with mandated safety standards.  However, it also recognized and 
adheres to the tenets of the Ontario Human Rights Code, which requires us 
and the MOHLTC to take into account the religious beliefs of our 
paramedics.  A waiver by the MOHLTC of the Standard in these 

https://www.canlii.org/en/on/laws/regu/o-reg-257-00/latest/o-reg-257-00.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-a19/latest/rso-1990-c-a19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
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circumstances and/or a written confirmation from the MOHLTC that the 
Hamilton Paramedic Service and any affected paramedic would not suffer 
any negative consequences from the MOHLTC for utilizing the PAPR 
respiratory device with the built in Type 1, Class G helmet for those who 
request it as a bona fide religious accommodation would alleviate the 
conflict between these two statutes which presently exists. 
  
In our view, our request in this regard is not only reasonable, but 
something that ought to be granted on the basis of general public policy 
concerns.  Without this waiver, the Provincial Government would 
effectively be saying that practicing Sikhs cannot serve our province as 
paramedics. [emphasis added]        

  
The Ministry responded in July 2018 saying that the Helmet Safety – No. 155 
standard requiring the Type 2, Class E helmet for paramedics was developed 
“collaboratively with the Ministry of Labour”.  Further, the Service was told, “These 
provisions are in place to ensure on-scene occupational safety for employees.”  The 
Ministry promised that it would continue to work collaboratively regarding any 
changes to the helmet standards.  The final word from the Ministry came in August 
2019: 
  

. . . . . I’m writing to you to confirm that the Ministry of Health 
acknowledges that the Ontario Human Rights Code applies in this 
situation.  However, the ministry [sic] does not take a position on these 
proceedings or the application of the Code in this situation. 
  
Prospective changes regarding standards will be considered under a partial 
update to the “Provincial Equipment Standards for Ontario Ambulance 
Services” this fall. 

  
To date, no changes to the helmet standards for paramedics have been 
announced.  The Employer asked this arbitrator to note that the Union has not 
joined in the requests to the Ministry for revisions or exemptions. 
  
After the Ministry’s unhelpful responses, the Service concluded that it could not 
return the Grievor to his ‘on the road’ paramedic duties because it was obligated to 
abide by the Ministry standards. The Service also decided in March of 2019 that it 
no longer had a need for the modified duties that they had assigned to the Grievor. 
The Grievor was offered the following alternatives: 
  

https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
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1) another part-time position with the City that would not interfere with his 
observance of his religious tenets; or, 
2) to return to his paramedic duties and be fit tested for the N95/P100/7700, but 
this would require him to be clean shaven in the  areas of the required seal; or 

          3) to begin a leave of absence without pay. 
  

The Grievor chose the third option.  Since then he has remained on an unpaid leave 
of absence and he continues to work full time as a paramedic with the Peel Service, 
using the PAPR. The Hamilton Ambulance Service continues to be willing to return 
the Grievor to his part-time paramedic position if and when a Ministry compliant 
accommodation can be found or if and when the Ministry will exempt this Service 
from consequences for equipping the Grievor with the PAPR unit with its Type 1, 
Class G helmet. 
  
Santo Pasqua is the Service’s Commander of Quality Assurance and Operations.  He 
explained that the Service wanted to accommodate the Grievor’s religious 
observances and to maintain him as an active “on the road” paramedic.  Mr. Pasqua 
said that the Service was aware that the Grievor was being accommodated with the 
PAPR with its Type 1, Class G helmet in his full-time job with the Peel Ambulance 
Service.  However, this Service was not prepared to do the same thing without 
examining the issue for itself.  Mr. Pasqua did extensive research and prepared a 
detailed report for the Service, outlining the Grievor’s requested 
accommodation.  His report summarizes the situation perfectly: 
  

. . . . there are three competing legislative requirements which include 
the Human Rights Code, the Occupation Health and Safety Act and the 
Ministry of Health and Long Term Care Ambulance Act and its applicable 
standards.   Based on the literature, respiratory protection of the employee 
can be achieved utilizing the 3M Versaflo PAPR while meeting the MOHLTC 
Equipment Standards and the Human Rights Code for accommodation 
under creed [sic].  However, in regard to a safety helmet, the 3M product 
does not meet these needs as the employee will not be able to achieve 
respiratory protection while protecting his/her head, and vice-versa.  The 
3M Versaflo PAPR helmet is not certified to MOHLTC specs for EMS 
services (The PAPR helmet is an ANSI Type 1, Class G, whereas the MOHLTC 
requires an ANSI Type 2, Class E.)  The employee would therefore be 
unable to have both respiratory and head protection at the same time. 

  
Ironically, it was in the course of this Service’s exploration of PAPR’s feasibility in 
mid 2018 that Mr. Pasqua discovered that this Service, as well as many others in the 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
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Province, were not in compliance with the requirement to equip paramedics with 
the Type 2, Class E helmet that had come into effect in December 2017.  Upon 
becoming aware of the new standard, this Service procured the new devices for all 
its paramedics in order to meet the new standard.  There was no evidence that any 
of the Province’s other Ambulance Services, including Peel, has faced any 
consequences for their failure to upgrade their helmets.  However, the 
incompatibility of the new helmet standard with the PAPR resulted in this Service’s 
decision that it could not comply with the Grievor’s requested accommodation.  Mr. 
Pasqua testified that the Service had several reasons for this decision: 
  

1.  While the frequency of the need to wear both a respiratory device and 
helmet are rare, they do occur.  There is no current respiratory device that 
will ensure protection and accommodate the Grievor’s Kesh that is 
compatible with the Ministry’s prescribed protective helmet. 
2.  The manufacturer’s specifications for the testing of the respiratory 
safety require the wearer to be tested clean shaven, so this Service initially 
had concerns about it being able to meet the Ministry’s standards. 
3.  An Ambulance Service is required to adhere to the regulatory 
equipment standards prescribed by the Ministry and risks losing its 
certification if it fails to do so.  Mr. Pasqua stated, “To do otherwise places 
the City at legal risk and risks our right to operate the Ambulance Service”. 
4.  From a safety perspective, there is an obligation to follow the Ministry’s 
equipment standards and to comply with the Occupational Health and 
Safety Act.  He said that failure to wear a piece of safety equipment as it 
was intended or prescribed poses serious risk of injury or illness to the 
employee and could result in a fatality. 
5.  If a paramedic is unable to attend to a patient because of a lack of 
prescribed safety devices, it puts a co-worker in a position of having to 
attend alone.  This could result in a delay in providing patient care, risk to 
the patient and/or make the co-worker and the City vulnerable to potential 
liability. 

  
Mr. Pasqua also spoke about the Service’s response to the Grievor’s request to be 
accommodated with an Oxygen Delivery Mask that is used by commercial pilots 
with facial hair.  It was acknowledged that this type of device would ensure the 
delivery of oxygen. However, it would not provide the wearer with an adequate seal 
to protect against airborne toxins or diseases in compliance with the Ministry’s 
standards if the wearer has a Kesh.  Mr. Pasqua spoke for the Service when he 
admitted that he has no reason to believe that the Type 1, Class G helmet is unsafe, 
but that the Service felt compelled to comply with the Ministry standards.  He said: 
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We wanted to and still want to accommodate [the Grievor].  I’d like 
nothing better than to accommodate him, but our hands are tied. . . .  I 
accept that the Regulations require the Type 2 for safety.  If the Ministry 
changes that to whatever they deem appropriate, I trust and would not 
believe that it wouldn’t be safe.  We can only do what the Ministry 
prescribes. If they were to change it around as we’ve requested and say 
Type 1 is fine, we’d be good with that. 

  
Ultimately, the incompatibility of the Type 2 helmet with the PAPR unit was the 
primary reason why the Grievor has not been accommodated. 
  
In response to the Service’s evidence, the Grievor testified to express his reasons 
behind his pursuit of this grievance and his belief that an accommodation with the 
PAPR would be appropriate.  He explained that he was clean shaven when he began 
as a paramedic.  However, while working with the Peel Ambulance Service he 
discovered that other Sikh paramedics were being accommodated with a PAPR. So 
he decided to develop a Kesh himself.  Since then he has used the PAPR without 
difficulties in his full-time position with the Peel Ambulance Service.  He described 
his experience of seeking a similar accommodation with this Service to be 
“challenging and frustrating” because he hoped and expected the process to be 
swift and successful.  By August of 2018 he lost his patience and filed this grievance. 
  
He also testified that during his 2016 fit test, while clean shaven, he did not pass the 
fit test with the standard issue mask. As a result, he was given a 7700 Respirator. 
That Respirator is made of silicone and has a much greater point of contact with the 
face than the N95/P100. He finds it more comfortable.  He suggested that he could 
be accommodated by allowing him to use the 7700 Silicone Mask Respirator with 
the mandated helmet.  He believes it would meet this Service’s standards even with 
his Kesh.  He has not been fit tested with it.  He expressed chagrin over the fact that 
the Service has failed to fit test him with this respirator.  
  
The Employer’s response to this suggestion was to point out that the Ministry 
standards require an “adequate seal” for the “7700” Respirator.  Mr. Pasqua 
testified that the reason the Service has not done the fit test for the Grievor with 
the 7700 Respirator is that the manufacturer’s instructions for the testing require 
that the wearer be clean shaven at the points of contact with the wearer’s skin.  The 
reason for this is that the only way to know if an adequate seal can be achieved and 
maintained is if the facial surface is consistent from time of testing to time the mask 
is being donned.  The Grievor has said that he cannot sculpt or trim his Kesh in the 
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areas where the 7700 Respirator would touch his face, explaining that it would be 
contrary to his faith.  The Employer does not challenge that.   
  
Michael Speers testified in support of the Grievor and the Union.  He is a primary 
care paramedic at the Peel Ambulance Service, with 28 years’ experience.  He is the 
Peel Service’s Co-Chair of the Joint Health and Safety Committee.  He also sits on a 
committee of the Canadian Standards Association (CSA) in his other capacity as a 
licensed electrician.  He is very knowledgeable about the issues affecting this case, 
but he was not put forward as an expert witness.  He testified that the Peel Service’s 
Joint Health and Safety Committee is confident that the PAPR provides a reasonable 
measure of safety for its 22 Sikh paramedics.  He also offered into evidence the 
“donning and doffing” protocols that the Peel Service uses to deal with high risk 
respiratory calls that require the PAPR. 
  
Mr. Speers explained the development of the Canadian Standards Association (CSA) 
procedures that apply to helmet design.  He testified that the standards are 
reviewed every five years, taking into account public input, the experiences in other 
countries and all relevant available information.  Once a draft standard is created, it 
is sent out to the public for comment and reviewed again before it is issued.  He 
said that the helmet standards that apply to Land Ambulance Services were not 
designed for that purpose and that he has never encountered a circumstance where 
the PAPR with its Type 1, Class G helmet was “inadequate”.  He believes that the 
Type 2, Class E helmet is unnecessary for the situations that a paramedic would 
encounter. Nevertheless, the regulations and standards mandate that this helmet is 
to be provided to paramedics. 
  
The evidence of the parties and the Grievor must be considered in the context of 
the Service’s policies and the relevant legislative requirements. 
  
A.   The Policy and Procedure Manual for this Service prescribes: 
  

All paramedics will successfully complete fit testing for an N95 respirator 
annually or if they require retesting as per manufacturer’s 
recommendations. 
             . . . . . . . 
  
1.b.2.13 Personnel Shall – be in complete command of their faculties, 
appear clean and well groomed and be properly shaved with hair 
reasonably short. 
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2.J.17  S.C.B.A. [Self-Contained Breathing Apparatus] Safe Working 
Practices Policy 
  
2.J.17.3 Facial hair, temple bars on spectacles, or anything that will 
interfere with the face to face-piece seal on respiratory protective 
equipment, shall not be permitted. 
 
2.J.17.4 It will not be mandatory for officers in charge to use self-contained 
breathing apparatus while directing operations and maintaining ration 
communications outside the emergency perimeter. However, they shall 
don self-contained breathing apparatus and a hood when there is any 
question as to the quality of the atmosphere, or if it is necessary to enter a 
contaminated area or when know toxic substances are present. 
 
2.J. 17.5 Personnel wearing self-contained breathing apparatus shall work 
together in pairs. 

  

B.    The Occupational Health and Safety Act, R.S.O. 1990, c. O.1: 

  
               Duties of employers 
               
               25(1) An employer shall ensure that, 
 

      (a) the equipment, materials and protective devices as prescribed are 
provided; 

      (b) the equipment, materials and protective devices provided by the 
employer are maintained in good condition; 

      (c) the measures and procedures prescribed are carried out in the 
workplace; 

      (d) the equipment, materials and protective devices provided by the 
employer are used as prescribed 
  
(2) Without limiting the strict duty imposed by subsection (1), an employer 
shall, . . . 

      (h) take every precaution reasonable in the circumstances for the 
protection of a worker; 

  
      Duties of supervisor 
  

https://www.canlii.org/en/on/laws/stat/rso-1990-c-o1/latest/rso-1990-c-o1.html
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      27 (1) A supervisor shall ensure that a worker, 
 
      (a) works in the manner and with the protective devices, measures and 

procedures required by this Act and the regulations; and 
      (b) uses or wears the equipment, protective devices or clothing that the 

worker’s employer requires to be used or worn. 
  
      Additional duties of supervisor 
  

(2) Without limiting the duty imposed by subsection (1), a supervisor shall, 
 

      (a) advise a worker of the existence of any potential or actual danger to the 
health or safety of the worker of which the supervisor is aware; 

      (b) where so prescribed, provide a worker with written instructions as to 
the measures and procedures to be taken for protection of the worker; 
and 

      (c) take every precaution reasonable in the circumstances for the 
protection of a worker.  

  
Duties of workers 
  
28 (1) A worker shall, 
 

      (a) work in compliance with the provisions of this Act and the regulations; 
      (b) use or wear the equipment, protective devices or clothing that the 

worker’s employer requires to be used or worn; 
      (c) report to his or her employer or supervisor the absence of or defect in 

any equipment or protective device of which the worker is aware and 
which may endanger himself, herself or another worker; and 

      (d) report to his or her employer or supervisor any contravention of this Act 
or the regulations or the existence of any hazard of which he or she knows. 

  
OFFENCES AND PENALTIES 
  
Penalties 
66 (1) Every person who contravenes or fails to comply with, 
 

      (a) a provision of this Act or the regulations; 
      (b) an order or requirement of an inspector or a Director; or 
      (c) an order of the Minister, 
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is guilty of an offence and on conviction is liable to a fine of not more than 
$100,000 or to imprisonment for a term of not more than twelve months, 
or to both. 
  

C.     Ontario Ambulance Act: 
  

        22 (1)  The Lieutenant Governor in Council may make regulations … 
 

(a)  prescribing the standards of ambulances, vehicles and  equipment for 
ambulance services and paramedics and of their maintenance and 
repair … 
  

(f)  exempting any class of persons, services, conveyances, vehicles 
 or equipment from any provision of this Act or the regulations and 
 attaching any conditions to any such exemption, including 
 exemptions for the purpose of pilot projects; 
  

D.   The Provincial Equipment Standards for Ontario Ambulance Services 
are incorporated by reference by Ontario Regulation 257/00. They establish the 
acceptable minimum requirements for medical and accessory equipment 
required to be carried in land ambulances and emergency response vehicles 
(ERVs) for use in the Province of Ontario. 
 
These requirements were said to “reflect current pre-hospital care practices in 
Ontario”. Their stated purpose is to ensure that: 
  

a. equipment is consistent with current patient care standards as 
established by the Ministry of Health and Long-Term Care (MOHLTC), 
EHRAB; 
b. a uniform level of patient care is provided throughout the province; c. 
equipment meets current medical standards and practices; and 
d. equipment is compatible for use in an ambulance or ERV that meets the 
current standards for those vehicles in Ontario. 
  
General Requirements for Equipment 
  
1.   Ambulance service operators are responsible to ensure that all medical 

and accessory equipment purchased for use on an ambulance or ERV 
are approved or licensed by Health Canada for sale in Canada, where 
applicable. 

https://www.canlii.org/en/on/laws/regu/o-reg-257-00/latest/o-reg-257-00.html
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2.   All equipment carried in an ambulance or ERV shall comply with any 
applicable Acts, regulations and standards. 

3.   The installation of the equipment in an ambulance or emergency 
response vehicle shall: 

 
a. promote the safety of paramedics utilizing equipment; and b. 
permit ease of accessibility for servicing, replacement, and 
adjustment of component parts and accessories with minimum 
disturbance to other components and systems. 

  
            The prescribed equipment includes: 

  
Helmet, Safety - No. 155 Minimum requirements 
 
Safety helmets shall: 
 
1. be constructed of crush-resistant material; 
2. consist of a shell and suspension that is adequate to protect a person’s 
head against impact and against flying or falling small objects; 
3. have a removable liner unless the helmet is personal issue; 
4. be adjustable to fit a variety of head sizes; 
5. have a chin strap; 
6. have accessory eye protection that is scratch and impact resistant 
(MOHLTC Standard #115 or MOHLTC Standard #120); 
7. meet or exceed applicable standards for Type 2 (or Type II), Class E 
helmet . . . 
  
Particulate Respirator Mask - No. 290 Minimum requirements 
 
Particulate respirator masks shall: 
 
1. be disposable; 
2. have a system to affix the mask to the user’s face that provides an 
adequate facial seal; 
3. be fluid resistant to splash and splatter of blood and infectious 
materials; 
4. fit a wide range of face sizes; 
5. have a filter efficiency level of 95% or greater against particulate 
aerosols free of oil in a size range of .1 to >10 microns. 
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E.   The Canadian Standards Association prescriptions for protective headwear are 
as follows: 
  

1.4  This Standard does not apply to “bump caps”, firefighting helmets, 
rescue helmets, crash helmets, sports and recreation helmets, or riot 
control helmets. 

  
4.3.Type 1, Class G (2200 V electrical rating) 
 
Type 1, Class G headwear is intended to protect the user against impact 
to and penetration of the crown only.  It is non-conducting and is 
required to pass the dielectric strength test for Class G headwear. 
Note: Although Type 1, Class G headwear is manufactured from non-
conducting materials and is intended to provide some protection against 
electric shock following accidental contact between the headwear and a 
live electrical apparatus, it is not considered to be part of a protective 
system against electric shock. 

  
4.5 Type 2, Class E (20,000 V electrical rating) 
 
4.5 Type 2, Class Employer headware (sic) is intended to protect the user 
against impact to and penetration of the crown and laterally.  It is non-
conducting and is required to pass the dielectric strength test for Class E 
headwear. 
Note: Although Type 2, Class E headwear is manufactured from high-
grade non-conducting material and is intended to provide improved 
protection against electric shock following accidental contact between 
the headwear and a live electrical apparatus, it is not intended to be used 
as a primary barrier in a protective system designed to prevent contact 
with a live electrical apparatus. 

  
F.   The Canadian Safety Standard Z94.4, Section 9.2 for the care and use of 

respirators, provides: 
  

Individuals shall present themselves for fit testing free from interference of 
hair where the respirator seals to the skin of the face or neck 
Ensure that hair neither infringers on the sealing surface or the respirator 
nor interferes with valve or respirator function 
Individuals shall present themselves for fit testing in the same personal 
condition they would expect to be in when using the respirator 
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Both the Collective Agreement and the Ontario Human Rights Code prohibit 
discrimination. The relevant provisions of the Code are: 
  

Employment 
 
5 (1) Every person has a right to equal treatment with respect to 
employment without discrimination because of race, ancestry, place of 
origin, colour, ethnic origin, citizenship, creed, sex, sexual orientation, 
gender identity, gender expression, age, record of offences, marital status, 
family status or disability.  

Constructive discrimination 

11 (1) A right of a person under Part I is infringed where a requirement, 
qualification or factor exists that is not discrimination on a prohibited 
ground but that results in the exclusion, restriction or preference of a 
group of persons who are identified by a prohibited ground of 
discrimination and of whom the person is a member, except where, 

      (a) the requirement, qualification or factor is reasonable and bona fide in 
the circumstances; or 

      (b) it is declared in this Act, other than in section 17, that to discriminate 
because of such ground is not an infringement of a right.  

Idem 

(2) The Tribunal or a court shall not find that a requirement, qualification 
or factor is reasonable and bona fide in the circumstances unless it is 
satisfied that the needs of the group of which the person is a member 
cannot be accommodated without undue hardship on the person 
responsible for accommodating those needs, considering the cost, outside 
sources of funding, if any, and health and safety requirements, if any.  

Idem 

(3) The Tribunal or a court shall consider any standards prescribed by the 
regulations for assessing what is undue hardship.  

  
The Submissions of the Parties 

  
The Submissions of the Union 
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Given that the Employer does not challenge the Grievor’s religious requirement to 
have a Kesh, the Union asserts that the Employer has not established that the 
application of the current Provincial Equipment Standard for helmets is a bona 
fide occupational requirement. Therefore, it was submitted that the Employer has 
not fulfilled its obligations to accommodate the Grievor’s religious beliefs. 
  
It was acknowledged that the Employer is required to adhere to Ministry equipment 
standards, including the provision of the mandated respirators and helmets to 
paramedics.  It was also acknowledged that because the respirator provided by the 
Employer includes instructions that require a subject to be clean shaven, the 
Grievor cannot pass the “fit testing” that ensures safety in the event of airborne 
diseases or toxic substances.  While, the Union asserts that the PAPR exceeds the 
respirator standard issued by the Ministry even if the wearer has a Kesh, the Union 
also recognizes that the PAPR’s built-in head protection does not meet the new 
helmet standard in the Provincial equipment standard.  The Union pointed out that 
the Grievor’s accommodation issue only arises when he would have to wear the 
mandated helmet with the PAPR because the two are not compatible. 
  
Accordingly, the Union asserts that the incompatibility of the PAPR with the 
mandated helmet does not create a violation of any regulation or standard because 
there is no statutory or equipment standard that requires that all the equipment 
must be compatible. The Union also relies on the fact that the Peel Ambulance 
Service allows its paramedics to utilize the PAPR system and carry a helmet 
separately, without any negative consequence. Further, it was stressed that there 
was no evidence that provincial inspectors have checked for compatibility or 
sanctioned other Services for their failure to provide the Type 2, Class E helmets.  It 
was submitted that the PAPR as a respirator and its combined helmet for head 
protection should be accepted as meeting or exceeding the Ministry standards. 
  
Further, the Union asserted that the Ministry standards should not be a basis for 
the Employer to claim that the compatibility of an effective respirator and helmet is 
a bona fide occupational requirement. The Union stressed that the additional 
electrical protection provided by the Type 2, Class E helmet is “virtually irrelevant” 
because paramedics are instructed not to enter a place where there is a risk of 
fallen debris or live high voltage wires.  It was also said that the 20,000 volt 
protection goes “far beyond” any situation that a paramedic would encounter.   
  
The Union submitted that the Ministry’s responses to the Service’s requests for an 
exemption or changes to the standards do not amount to a statement that any 
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deviation from the standard would result in a loss of licence to operate or any other 
significant consequences. Therefore, it was argued that this leaves this Service with 
the higher duty to accommodate the Grievor’s religious observances because 
Human Rights legislation is quasi-constitutional and takes precedence over other 
statutes.  

  
While the  Union conceded that there is a bona fide occupational requirement for 
protective headgear, it asserted that the PAPR’s helmet satisfies the requirement, 
and the new higher helmet standard is “excessive” and has discriminatory 
consequences because it is not reasonably necessary to accomplish a legitimate 
work related purpose.  This was said to be proven by the fact that there has been no 
history of problems, accidents or reasons to believe that the previous standard was 
insufficient. 
  
It was submitted that the Ministry’s new standard and its application to the Grievor 
are not reasonable, especially in light of the fact that only one quarter of one 
percent of calls initially suggest the need for the combination of respiratory and 
head protection.  It was said that the need would actually be lower because once 
the paramedics arrive at the scene and assess the situation, they are apt to discover 
that both devices are no longer needed.  The Union described the Employer’s 
concerns about “additional risks” posed to a paramedic wearing a PAPR without the 
mandated helmet as “completely hypothetical”.  Accepting that the safety of the 
public and co-workers has to be taken into account, the Union asserted that the 
Employer has failed to demonstrate that the PAPR would increase risk to anyone in 
“even a minimal way”. 
  
In the alternative, the Union submitted that the Employer has not done everything 
that could be done to provide an accommodation for the Grievor.   The Union 
argued that he should be fit tested with the 7700 Respirator to determine if it 
would provide an adequate seal with his Kesh.  The Union acknowledged that the 
manufacturer’s instructions call for a wearer to be clean-shaven, but argued that 
this should not carry very much weight when balanced against the Grievor’s Human 
Rights.  The Union suggested that an electric razor can be set by the Grievor to 
control the length of his beard and thereby provide assurances that the length of his 
facial hair is kept consistent throughout the year.   
  
In support of these submissions, the Union relied upon the following cases: British 
Columbia (Public Service Employee Relations Commission) v. B.C.G.E.U.,1999 CanLII 
652 (SCC), 1999 CarswellBC 1907, 1999 CarswellBC 1908, [1999] 10 W.W.R. 
1, [1999] 3 S.C.R. 3, [1999] S.C.J. No. 46, 127 B.C.A.C. 161, 176 D.L.R. (4th) 1, 207 

https://www.canlii.org/en/ca/scc/doc/1999/1999canlii652/1999canlii652.html
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii652/1999canlii652.html
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W.A.C. 161, 244 N.R. 145, 2 S.C.R. 1297, 35 C.H.R.R. D/257, 46 C.C.E.L. (2d) 206, 66 
B.C.L.R. (3d) 253, 68 C.R.R. (2d) 1, 7 B.H.R.C. 437, 90 A.C.W.S. (3d) 764, 99 C.L.L.C. 
230-028, J.E. 99-1807; IBEW, Local 636 and Tyco Integrated Fire and Security 
Canada Inc. (Busbridge), 2018 CarswellOnt 14779, 137 C.L.A.S. 136, 295 L.A.C. (4th) 
75; Wabush Mines v. Power, 1995 CarswellNfld 562, 23 C.H.R.R. D/221; N.A.P.E., 
Local 3201 v. Newfoundland,1996 CarswellNfld 133, 1996 CarswellNfld 133F, 1996 
CanLII 190 (SCC), [1996] 2 S.C.R. 3, [1996] L.V.I. 2757-1, [1996] S.C.J. No. 54, 134 
D.L.R. (4th) 1, 140 Nfld. & P.E.I.R. 63, 196 N.R. 212, 28 C.H.R.R. D/224, 39 Admin. 
L.R. (2d) 1, 438 A.P.R. 63, 62 A.C.W.S. (3d) 719, 96 C.L.L.C. 230-023, J.E. 96-
100; Central Alberta Dairy Pool v. Alberta (Human Rights Commission), 1990 CanLII 
76 (SCC), [1990] 2 S.C.R. 489. 
  
By way of remedy, the Union seeks a declaration that the Service has discriminated 
against the Grievor, an order requiring the Service to take appropriate steps to 
supply equipment to the Grievor that will accommodate his religious observances, 
and to award damages in light of the discrimination. 
  
The Submissions of the Employer 
  
The Employer began its submissions by emphasizing its respect for the Grievor and 
his religious beliefs. The Service also accepts that it has a duty to accommodate, 
subject to the point of undue hardship. The Service submitted that it has fulfilled its 
duty by undertaking a thorough exploration of the options available for 
accommodation, including considering the use of the PAPR device. Accordingly, this 
Service felt obligated to make an “in depth and serious” analysis of the situation, its 
options and its obligations under the governing statutes and Human Rights 
obligations. Further, the Employer pointed to the fact that it kept the Grievor on 
modified duties for over a year and paid him at the paramedic rate while the 
accommodation request was being considered. This was continued until the 
modified duties were no longer required and the Grievor was offered different 
modified work which he declined in favour of an unpaid leave of absence.  These 
measures were said to demonstrate the Employer’s good faith efforts to 
accommodate the Grievor.  The Employer also stressed that it made considerable 
attempts to obtain a waiver or a revision of the Ministry standards that would have 
allowed the Grievor to use the PAPR with its Type 1, Class G helmet, whereas the 
Union failed to take any steps to support the Employer’s entreaties for the waiver 
or the changes. 
  
The Employer agreed that it is rare for paramedics to need respiratory and 
headwear protection at the same time. However, the Employer submitted that 

https://www.canlii.org/en/ca/scc/doc/1996/1996canlii190/1996canlii190.html
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii190/1996canlii190.html
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii76/1990canlii76.html
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii76/1990canlii76.html
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neither the Grievor nor the Service can waive or ignore the safety risks that may 
arise if both are needed.  It was emphasized that if the Grievor did not wear the 
mandated safety equipment, this could create issues of liability for the Service and 
pose a health and safety risk for the Grievor, his colleagues and/or their patients. 
  
The Employer explained that while the 7700 Respirator was an option for the 
Grievor before he grew his Kesh, it can no longer be safely used by him because the 
manufacturer’s fit testing and CSA protocols require the wearer to be clean shaven 
so that there is consistency with the time of testing and the time the mask is 
needed.  The suggestion that a person could control the length of his Kesh by a 
razor setting was rejected by the Employer because natural hair growth could affect 
the continuity of respiratory protections. 
  
The Employer acknowledged that it had initial concerns with respect to 
donning/doffing the PAPR, however, it was ultimately conceded that the Service 
could have accommodated for these concerns, but for the Ministry increasing the 
helmet safety standard.  While the Service accepted that the Peel Ambulance 
Service is still using the PAPR without any negative consequence from the Ministry 
or otherwise, the Employer argued that this does not obligate it to do the same. 
  
The Employer submitted that the requirement to meet the Ministry’s helmet 
standards prevents it from accepting the PAPR as an accommodation for the 
Grievor. The Employer is no longer relying on any form of operational or cost 
concerns related to hardship.  The Employer focused its hardship argument on the 
combined issues of safety and the statutory requirements related to a Land 
Ambulance Service.  It was asserted that any failure to provide and ensure the 
proper use of mandated equipment puts the Service at risk of losing its licence and 
raises issues of liability for the Grievor, his colleagues and citizens regarding 
knowingly disregarding the standards. 
  
Responding to the Union’s evidence suggesting that the CSA standard does not 
and/or should not apply to paramedics’ helmets because they are not necessary for 
their work and/or were developed for other sectors, the Employer asserted these 
factors “do not matter” because the Ministry, who is responsible for regulating 
safety for Land Ambulance Services, has imposed this standard on paramedics’ 
helmets.  It was submitted that this is the standard that the Service is obligated to 
meet and that it is not up to either an Ambulance Service or an arbitrator to decide 
that the standard or the testing protocols are unnecessary, unreasonable or can be 
ignored. 
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While the Employer acknowledged that the actual frequency of needing helmet 
protection higher than what the PAPR provides may be low, the risks or 
consequences were said to be severe, including the possibility of death of the 
Grievor and others in the event of a head injury or exposure to a high level of 
electricity.  It was pointed out that paramedics’ dedication to their calling can result 
in them failing to heed the directives to refrain from entering unsafe environments. 
Further, they cannot always anticipate the hazards of falling debris. The Service 
stressed that it is willing to accommodate employees, but “only in ways that don’t 
risk lives”. 
  
Addressing the issue of whether its licence as a Land Ambulance Service would 
actually be at risk if it failed to insist on the Grievor wearing a Type 2, Class E 
helmet, the Employer conceded that the Ministry’s “first step” would probably not 
be to revoke its licence. It was predicted that the Ministry would first issue a 
warning and allow time for compliance.  However, the Service maintained that this 
would not obviate any risk of liability or further sanctions for failure to abide by the 
Regulations and standards. 
  
The Employer stressed that it would “welcome the Grievor back with open arms” if 
and when it received an exemption from the Type 2, Class E helmet requirement or 
another solution is found. 
  
In support of its submissions, the Employer relied on the following cases: Simcoe 
(County) Ambulance Service and OPSEU, Local 911, 2009 CanLII 67661 (ON 
SCDC), 2009 CarswllOnt763, [2009] O.J. No. 5221, 98 OR (3d) 523, 314 DLR (4th) 
756, 257 OAC 337,189 LAC (4th) 300, [2009] OJ No 5221 (QL), 183 ACWS (3d) 193; 
Pannu v. Skeena Cellulose Inc.,  2000 BCHRT 56, 2000 Carswell 2679; British 
Columbia Maritime Employees Association v. I.I.W.U., Local 500, 2006 CarswellNat 
4279, 152 L.A.C. (4th) 257 (Munroe); Singh v. Montreal Gateway Terminals, 2019 
QCCA 1494 (CanLII). 

The Service asked that the grievance be dismissed and that there be a finding that it 
met its obligation to accommodate to the point of undue hardship. 
  
The Union’s Reply Submissions 
  
The Union submitted that the cases cited by the Service that dealt with helmets are 
distinguishable because they involved workers who could not wear any helmets 
because of their religious beliefs. It was said that the difference between no helmet 
and a Type 1, Class G helmet “is leaps and bounds greater than what the Union is 

https://www.canlii.org/en/on/onscdc/doc/2009/2009canlii67661/2009canlii67661.html
https://www.canlii.org/en/on/onscdc/doc/2009/2009canlii67661/2009canlii67661.html
https://www.canlii.org/en/bc/bchrt/doc/2000/2000bchrt56/2000bchrt56.html
https://www.canlii.org/fr/qc/qcca/doc/2019/2019qcca1494/2019qcca1494.html
https://www.canlii.org/fr/qc/qcca/doc/2019/2019qcca1494/2019qcca1494.html
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proposing here”.  Further, it was emphasized that the Service has only posed 
hypothetical risks to safety in this case, whereas the caselaw calls for evidence of 
“actual risk”. 
  

The Decision 
   

It is important to begin with first principles.  This is a case alleging discrimination 
because of a failure to accommodate the Grievor’s right to religious observance. 
The Human Rights Code establishes the right to equal treatment with respect to 
employment without discrimination on the basis of creed and other protected 
categories.  The right to equal treatment is violated when a requirement or a 
standard is applied that may not appear discriminatory on its face, but results in 
adverse treatment or the exclusion or restriction of a protected group, such as 
Sikhs.  The right to equal treatment is not violated when the requirement or 
standard is reasonable and a bona fide occupational requirement.  However, the 
requirement or standard will not be considered reasonable if the religious practice 
can be accommodated without undue hardship.  In assessing whether hardship has 
been established, the context of the case is important and so too are the “standards 
prescribed by the regulations”, s. 11(3). 
  
The application of current regulatory and statutory standards creating the 
requirement that paramedics be equipped with the Type 2, Class E helmet has an 
adverse effect on the Grievor as a result of his religion.  His right to observe his 
religion is protected by the Human Rights Code.  That right includes his right to have 
a Kesh which is an outward symbol of his faith.  The Employer has a duty to 
accommodate his religious beliefs, to the point of undue hardship.  The Service’s 
decision to relieve the Grievor of active “on the road” paramedic duties because he 
cannot wear the MOHLTC’s mandated protective respiratory and helmet together 
effectively excludes the Grievor from being a paramedic with a Kesh. 
  
This set of facts places a burden on the Employer to justify the imposition of those 
standards by showing that they amount to a bona fide occupational requirement for 
the performance of a paramedic’s duties.  There would have to be a finding of 
discrimination if the Service’s application of the standards cannot be justified. 
  
The importance and the extent of the duty to accommodate has been considered 
many times by the courts and other tribunals.  The seminal case is that of Tammy 
Meiorin, a female firefighter whose quest for accommodation came to the Supreme 
Court of Canada and inspired the three-step test for a bona fide occupational 
requirement, now referred to commonly in jurisprudence as BFOR.  Since Ms. 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html#sec11subsec3_smooth
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html


 
 

Page 31 of 98 

 
 

Meiorin’s case, an employer can only justify a challenged standard that creates 
a prima facie case of discrimination if it can establish the following, on the balance 
of probabilities: 
  

(1) that the employer adopted the standard for a purpose rationally 
connected with the performance of the work in question; 
  
(2) that the employer adopted the particular standard with a sincere belief 
that it was necessary to fulfill that legitimate work purpose; 
  
(3) that the standard is reasonably necessary to achieve that legitimate 
work-related purpose. To prove that the standard is reasonably necessary, 
it must be shown that it is impossible to deal with employees who have the 
same characteristics as the applicant without undue hardship to the 
employer. 
. . . . . . 
  
62    . . . . . The employer must establish that it is impossible for it to deal 
with the applicant and others who are prejudiced by the standard without 
undue hardship. When referring to "undue hardship", it is important to 
remember what Sopinka J. said in Central Okanagan School District No. 23 
c. Renaud , 1992 CanLII 81 (SCC) , [1992] 2 SCR 970 , at p. 984that "[t]he 
use of the adjective" excessive "implies that some constraint is 
acceptable; only the "excessive" constraint meets this criterion ". It may be 
ideal, from the point of view of the employer, to choose a standard of 
absolute rigidity. However, to be justified under human rights legislation, 
this standard must take into account factors relating to the unique abilities 
and inherent worth and dignity of each person, insofar as this does not 
exist. imposes no undue hardship. 
. . . . . 
64     Courts and administrative tribunals should consider the various ways 
in which an individual's abilities can be accommodated. . Employers, 
courts and tribunals should be innovative yet practical when considering 
how this may best be done in particular circumstances. 
65     Some of the important questions that can be asked during the 
analysis, there are the following: 

a)    Has the employer sought alternative methods that do not have 
a discriminatory effect, such as individual assessments based 
on a standard that is more responsive to the individual? 
 

https://www.canlii.org/en/ca/scc/doc/1992/1992canlii81/1992canlii81.html
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(b)   If different standards were examined and found to be likely to 
achieve the purpose of the employer, why were they not 
applied? 
  

c)    Is it necessary for all employees to meet the single standard so 
that the employer can achieve the legitimate purpose it 
targets, or is it possible to establish standards that reflect 
differences and collective or individual? 
  

d)    Is there a less discriminatory way of doing the work while 
achieving the legitimate purpose of the employer? 
  

(e)   Is the standard well designed to achieve the required level of 
proficiency without undue burden on those covered by the 
standard? 
  

f)      Have other parties who are required to assist in the search for 
possible accommodation have played their role? As Sopinka J. 
pointed out in Renaud, . . . , the task of determining how to 
deal with individual differences may also impose a burden on 
the employee and, where there is a collective agreement, on 
the union. 

        . . . . . 
  
67        If the discriminatory standard on the face of it is not reasonably 
necessary for the employer to fulfill its legitimate purpose or, in other 
words, if it is possible to deal with individual differences without undue 
hardship to the employer, the norm is not then a BFOR.  
  
            See, British Columbia (Public Service Employee 
Relations                Commission) v. BCGSEU, supra [hereinafter referred to 
as    Meiorin] 

  
  
Only the “undue hardship” part of the Meiorin tests is at issue in this case. 
  
The duty to accommodate and the defence of a BFOR require an arbitrator to 
balance the requirements of the Human Rights Code alongside of the factors listed 
in Meiorin in the factual context of a situation.  A good example of this is a decision 
by Arbitrator Trachuk dealing with a case where an employer had prohibited a 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
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diabetic employee from testing his blood glucose levels and injecting insulin at his 
workstation because of concerns that this might pose a health and safety hazard to 
co-workers nearby.  The employer tried to justify its decision on the basis that the 
manufacturers of the testing and injection equipment advised that the devices are 
bio-hazardous after they are used.  The arbitration award acknowledged the 
employer’s concerns about health and safety risks, but concluded that the employer 
had failed to demonstrate that prohibiting the testing and injections at the 
workstation would reduce the number of co-workers being exposed “in any 
significant way”.  It was said: 
  

[69]      If an Employer is going to allege that “known blood, biological 
agents or other potentially infectious material hazards are present” 
because an employee must care for their diabetes in the workplace, it 
should have medical documentation to back that up. . . . . The Employer 
needs to explain that hazard. How likely is it that any blood will come in 
contact with the cubicle? How much blood is that likely to be? How likely is 
it that wiping it away will neutralize it? How would someone become 
infected, i.e. would they also have to have an open cut that touched the 
same tiny spot? What diseases could be caught that way? 

  
            See, International Brotherhood of Electrical Workers, Local 636 
v                              Tyco Integrated Fire and Security Canada Inc., supra. 
  
By applying the Meiorin tests for establishing a BFOR, Arbitrator Trachuk made it 
clear that an employer is required to provide proof to substantiate its safety 
concerns.  Absent such proof, the duty to accommodate prevailed. 
  
The requirement of proof to support a defence of BFOR is important. This was also 
discussed in Wabush Mines v. Power, 1995, supra.  In that case a student had been 
denied summer employment on a landscaping crew because he was hearing 
impaired.  The employer had tried to assert that the student’s inability to pass a 
hearing test posed undue hardship in terms of “reasonable dispatch, safety and 
economy”.  The Human Rights Tribunal pointed out that the dividing line between 
insufficient and sufficient risk is a judgement call that turns on the particular 
circumstances of each case, involves actual health and safety risks and the need to 
assess them by how they may compare with other risks that an employer is willing 
to accept.  The decision resulted in a finding that the employer had failed to 
establish a BFOR for the hearing standard. The employer appealed the ruling.  The 
Court of Appeal affirmed the Tribunal’s ruling in a decision that advised: 
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. . . . , if the essential purpose of human rights legislation is assuring that 
the disabled are judged and dealt with on their individual merit is to be 
achieved, occupational requirements must not only be shown to have been 
imposed bona fide, but to have been reasonably necessary. Objective 
justification of a refusal to employ is absolutely essential if the disabled are 
to enjoy the same equal opportunity as everyone to the fullest extent of 
their capacities. Concern over the welfare of the individual, no matter how 
genuinely held, is not enough and, indeed, without objective support might 
smack of paternalism which, however genuinely and sincerely motivated, is 
one of the very approaches to disabilities that the spirit and intent of 
human rights legislation is designed to discourage. 

  
The Wabush Mines case is an affirmation of the importance of Human Rights 
legislation and the duty of tribunals to ensure equal access to employment for 
people with disabilities.  This is because Human Rights have quasi-constitutional 
status, as pointed out in cases such as N.A.P.E., Local 3201 v. Newfoundland, supra. 
  
These cases are examples of the general principles being applied to situations 
where the quasi-constitutional rights are balanced with occupational 
requirements.  Each situation must be viewed in the context of the workplace, the 
individual’s situation and the impact on others that may be affected.  Therefore, the 
factual context is critical to a determination of the outcome. 
  
This was apparent in a case with similar but not identical facts to the case at 
hand.  It involved a paramedic who developed a condition that left him unable to 
meet the minimum vision standards for a Class F licence that the Province requires 
for driving an ambulance.  The Ambulance Act’s Regulations also required all 
ambulances to be staffed by two paramedics who can both drive and attend to 
patients. The employer had asked the Ministry of Health and Long Term Care if it 
would waive the Class F licence requirement to enable their visually-impaired 
paramedic to drive an ambulance or, in the alternative, for him to be allowed to 
attend as a non-driving paramedic.  The union supported these requests and joined 
in asking the Ministry to review the request for accommodation in light of 
the Human Rights Code (the Code).  The Ministry would not waive the regulatory 
requirements.  The paramedic was placed in a position outside of the bargaining 
unit and filed a grievance alleging that the employer had failed to provide an 
appropriate accommodation.  At arbitration there was a finding that the employer 
had breached the Code by placing that grievor in a non-paramedic position.  The 
employer filed for judicial review. The arbitrator’s decision was overturned.  The 
Court’s analysis was as follows: 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-a19/latest/rso-1990-c-a19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
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            [20] It is clear from Grismer that the employer (or in this case,            the 
regulator) is entitled to choose and define the purpose or    goal of the workplace 
standard so long as that choice is made             in good faith [at para. 21]: 

Having chosen and defined the purpose or goal -- be it safety, 
efficiency, or any other valid object -- the focus shifts to the means 
by which the employer or service provider seeks to achieve the 
purpose or goal. The means must be tailored to the ends. For 
example, if an employer's goal is workplace safety, then the 
employer is entitled to insist on hiring standards reasonably 
required to provide that workplace safety. However, the employer 
is not entitled to set standards that are either higher than 
necessary for workplace safety or irrelevant to the work required, 
and which arbitrarily excludes some classes of workers. On the 
other hand, if the policy or practice is reasonably necessary to an 
appropriate purpose or goal, and accommodation short of undue 
hardship has been incorporated into the standard, the fact that the 
standard excludes some classes of people does not amount to 
discrimination. 

. . . . 

[22] Having found that the non-accommodating standard that all 
paramedics be able to drive an ambulance was enacted in good faith to 
maintain health and safety standards in the operation of the land 
ambulance service, and was rationally connected to the performance of 
the job of ambulance paramedic, the arbitrator was required to determine 
whether or not the standard was reasonably necessary to achieve the 
employer and regulator's goal of providing the highest level of health and 
safety to those served by ambulance paramedics. 

[25] . . . . the arbitrator failed to appreciate that he was required to embark on a 
contextual inquiry in determining whether or not Rogers could be 
accommodated short of undue hardship. Different circumstances present 
different risks and therefore require differing levels of safety: . . . . 

[29] Although the arbitrator said that he was "mindful" of the context in 
which the case arose and the "highly significant implications for the health 
and safety of patients and others", he based his decision on the absence of 
evidence of actual harm. He did so in the face of evidence that the 
accommodation would operate in an environment that he accepted was 
"frequently chaotic" and in the face of uncontradicted evidence that he 
accepted that there were "real" health and safety concerns. The applicant 
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was required to unequivocally establish the existence of concerns relating 
to safety, but was not required to show actual harm: Multani, at para. 67. 
The applicant satisfied this test. 

[30] An essential element of the job of a paramedic is to transport patients 
as quickly as possible. It was accepted by the arbitrator and admitted 
before us that there will be delays if a paramedic is unable to drive. 
Extending human rights protections to situations that will result in placing 
the lives of others at risk flies in the face of logic: Alberta (Human Rights 
and Citizenship Commission) v. Kellogg Brown & Root (Canada) Co., 2007 
ABCA 426 (CanLII), [2007] A.J. No. 1460, 425 A.R. 35 (C.A.), at para. 36. The 
arbitrator's decision is not defensible on either the facts or the law. 

See Simcoe (County) Ambulance Service and OPSEU, Local 911, supra. 
  
Accordingly, despite the goal of finding a workplace accommodation for a disability, 
the Court concluded that the safety risks to co-workers and the public by failing to 
meet the Province’s defined workplace standards compelled the placement of that 
paramedic in a non-paramedic role.  The case is also important for its direction to 
consider these issues in a contextual way.  The requested accommodation, its 
impact on the nature of the workplace and work itself are all very significant. 
  
Another analogous case is that of Mr. Pannu.  He worked in a pulp mill where there 
was a risk of poisonous gas leaks.  His particular job required him to evacuate co-
workers from the contaminated area.  There was a very low risk of a gas leak 
actually happening.  However, the consequences of a leak could have been very 
significant for him and others.  The regulations for the British Columbia Workers’ 
Compensation Board (BCWCB) required anyone who may be exposed to toxic gases 
to be able to wear a protective self-contained breathing apparatus.  The regulations 
also required those workers to be clean shaven because facial hair prevented the 
protective mask from forming an effective seal.  Mr. Pannu is a Sikh who, like this 
Grievor, had a Kesh.  When the BCWCB found out about Mr. Pannu’s situation, it 
ordered his employer to comply with the regulations, so he was moved into another 
position.  As a result, Mr. Pannu filed a claim with the Human Rights Tribunal 
alleging that the BCWCB and his employer discriminated against him because of his 
religion.  The British Columbia Human Rights Tribunal dismissed his claim, explaining 
as follows: 
  

 [108]      From my review of the cases, I conclude that most adjudicators 
have found job requirements justified as BFORs if allowing the complainant 
to perform the job would represent a real and significant increase in the 

https://www.canlii.org/en/ab/abca/doc/2007/2007abca426/2007abca426.html
https://www.canlii.org/en/ab/abca/doc/2007/2007abca426/2007abca426.html
https://www.canlii.org/en/ab/abca/doc/2007/2007abca426/2007abca426.html#par36
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magnitude of risk to the complainant and 
others.  Meiorin and Grismer established risk is not an independent 
justification for a BFOR but merely one factor in the analysis of undue 
hardship.  In this case, the change to risk entailed by accommodating Mr. 
Pannu includes some increase in the magnitude of risk and, more 
significantly, a complete shift of that risk from Mr. Pannu  to the 
Utilityman. . . . Weighing the low but real likelihood of a major gas leak and 
the very high magnitude of the risk, should an emergency occur, I find that 
the shift in risk from Mr. Pannu to the Utilityman on his shift is both real 
and significant. 

 [109]      Considering the possible substantial impact on the collective 
agreement, the fact that there is some increase in the magnitude of the 
risk, and the significant shift in who bears the risk, I find that [the 
employer] has established undue hardship on a balance of probabilities. 

            See Pannu v. Skeena Cellulose Inc., supra. 

  
The Pannu case is significant in that it emphasizes that even in a situation where 
there is little likelihood of danger actually occurring, if the potential “magnitude of 
the risk” is significant, this may outweigh the claim to accommodate a person’s right 
to religious observance in a workplace. 
  
Another case requiring the balancing of religion and safety involved a legislative and 
regulatory requirement to wear hard hats in certain worksites. This conflicted with 
Sikh workers whose faith required them to wear turbans.  The union asked for an 
exemption to be granted to Sikh longshoremen who were unable to wear the 
hardhats because of their religious beliefs.  Arbitrator Munroe decided that the 
hard hat was a “justifiable requirement” on safety grounds and that an exemption 
of the requirement would amount to “per se undue hardship”.  The rationale for 
that conclusion was: 

. . . . first,  . . . . the legislative/regulatory framework does not allow for an 
exemption in such circumstances, secondly, because it would unreasonably 
expose the employer to legal liability; and thirdly, because an exemption 
would simply be incompatible with the goal of protecting workers from 
head injuries. 

 See British Columbia Maritime Employees Association v. I.I.W.U., Local 500, supra. 
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This longshoremen case is one where the hard hat policy was found to be prima 
facie discriminatory on the ground of religion, but where the requirement to wear 
the hard hat was found to be a bone fide occupational requirement.  The employer 
was ordered to accommodate the Sikh longshoremen by placing them in a position 
that did not require them to wear hard hats. 

The most recent decision cited to me involving protective head gear and Sikh 
employees dealt with truck drivers at the Port of Montreal.  A policy required them 
to wear hard hats when entering the terminals.  The Sikh drivers could not comply 
because their religious beliefs prevented them from wearing the safety helmets 
over their turbans. The Quebec Court of Appeal found that the policy did violate the 
Sikh workers’ freedom of religion and was prima facie discriminatory.  However, the 
policy was justified as a bone fide occupational requirement because it had been 
adopted to ensure the safety of the people in the terminals: 
 

[ 37 ]         . . . . . the particular context must be taken into account in 
assessing the significance of the harm. This is what the trial judge does 
when examining the evidence, he examines the specific risks of the 
industrial environment in which the respondents' transactions are 
conducted: . . . . Terminals are a "variable industrial environment with 
multiple hazards" and an "anthill in a world of titans". 

[ 38 ]         The legal environment in which the relationship between the 
parties gravitates must also be taken into account in assessing the impact 
of the infringement. In fact, the parties are subject to the requirements of 
the Cct [Canada Labour Code] which imposes on them certain obligations 
with regard to the prevention of work-related hazards. Thus, the employer 
must provide a safe work environment and ensure that every person 
admitted to the workplace uses prescribed safety equipment and 
clothing. The person who is granted access to the workplace must use the 
prescribed protective equipment when it is practically impossible to 
eliminate or maintain at a safe level the risk that the workplace poses to 
health or safety. safety or when the use of protective equipment can 
prevent injury or decrease its severity. The same person must wear a 
compliant safety helmet in the workplace when there is a risk of head 
injury. The occupational health and safety regime does not allow a person 
to voluntarily expose himself to the risk of head injuries by deciding not to 
wear a helmet. To allow it would be incompatible with the legislator's 
desire to create a safe work environment to protect everyone from the 
risks and dangers inherent in that environment. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html
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          See Singh v. Montreal Gateway Terminals, 2019 QCCA (CanLII). 

  
The Singh case highlights the fact that even if an employee is prepared to accept 
personal risk in order to follow the tenets of his/her faith, that may be outweighed 
where there is a need to protect the safety of others and maintain a safe workplace. 
  
These principles must now be applied to the facts of this case.  The essential facts 
are relatively simple.  The Grievor is a Sikh.  One of the ways he  adheres to his faith 
is by allowing his facial hair to grow into a Kesh.  His right to work in his chosen 
profession as a paramedic has been compromised by the Regulations imposing 
standards that require him to wear a helmet that is incompatible with the only 
device that provides him with respiratory protection while he has a Kesh.  The 
occasions when he might be required to wear both modes of protection are rare; 
perhaps 1/4 of 1% of the time.  Nevertheless, those occasions can arise and they are 
unpredictable. They are also dangerous. Therefore, the issue in this case is whether 
his ability to effectively use both protective devices together is a bona 
fide occupational requirement, or whether there is an accommodation for the 
Grievor that would not result in undue hardship to the Employer. 
  
The Grievor and this Service find themselves in a virtually impossible position. The 
Service wants to accommodate the Grievor.  While it had initial operational and 
practical concerns about the use of the PAPR, those concerns were eclipsed by the 
realization that the PAPR could not be used with a helmet that complies with the 
Ministry standards that were changed at the end of December 2017.  If the Service 
had provided the Grievor with a PAPR with its previously mandated helmet, it 
theoretically risked sanctions from the Ministry.  However, even the Employer 
admitted that a revocation of its licence would not necessarily be the Ministry’s first 
response.  If an inspection resulted in a Ministry concern, a warning would most 
likely have been issued to the Service, allowing it a reasonable opportunity to come 
into compliance.  However, the more significant risk would be that the Service 
would be vulnerable to liability if the Grievor or any of his patients or co-workers 
were injured or compromised while he functioned without the mandated helmet. 
  
As all the cases cited above amply illustrate, the context of the workplace and the 
safety of employees, their co-workers and the public are significant factors in 
assessing whether the wearing of safety equipment is a BFOR.  If the standards are 
reasonably necessary for purposes of safety, the fact that they may exclude a class 
of people may not amount to discrimination.  As was said in the case involving 
paramedics in Simcoe County, supra: “Extending human rights protections to 

https://www.canlii.org/fr/qc/qcca/doc/2019/2019qcca1494/2019qcca1494.html
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situations that will result in placing the lives of others at risk flies in the face of 
logic”. 
  
The facts presented in this case establish that the occasions when a paramedic may 
be required to wear both the mandated head and respiratory protective gear are 
rare.  However, they can occur. To date, there does not appear to be any 
technology or equipment that will meet the combined helmet and respiratory 
standards for someone with a Kesh.  I am mindful of the Union’s suggestion that the 
Grievor might be able to pass the fit test with a 7700 Respirator.  However, that was 
speculative and the manufacturer’s instructions for the fit testing call for the wearer 
to be clean shaven.  This is to ensure a proper protective seal and a consistent facial 
surface for the device between tests.  Accepting that electric razors may be set to 
achieve a consistent length of facial hair, it cannot be ignored that hair grows daily 
and no one can or wants facial hair length to be measured for consistency 
throughout the year.  If the manufacturer cannot guarantee a protective seal with 
facial hair, the device will not achieve its protective purpose.  Further, s. 25(1)(d) of 
the Occupational Health and Safety Act requires that an employer ensure that 
equipment is used “as prescribed”. Therefore, the Service and the Grievor are left 
with no existing technology that can meet Ministry’s safety standards. 
  
Accordingly, the Employer cannot accommodate the Grievor’s Kesh and therefore 
cannot accommodate the Grievor’s religion without being in contravention of the 
statutory and regulatory regime applicable to Land Ambulance Services.  

  
It is very tempting to conclude that the ability to wear a Type 2, Class E helmet with 
an effective respiratory device is unnecessary and unreasonable.  The evidence 
presented to me suggests that the previous helmet standard did not jeopardize any 
paramedic’s or patient’s health or safety.  Further, the evidence indicates that the 
frequency for the need for a combined helmet and respiratory device is rare.  This 
was best said by the Chief of this Service when he wrote to the MOHLTC stating that 
the new standard requiring a Type 2, Class E helmet is “unnecessary for the safety 
of paramedics and also has an adverse effect on the religious rights of one of our 
paramedics.”  He called the new standard “unnecessary and unreasonable” and 
pointed out that the previous standard was “suitable for the job for many 
years”.  He also pointed out that firefighters who are expected to go into dangerous 
situations, unlike paramedics, are mandated to have helmets with “less stringent 
requirements”.  These strong statements would seem to support a conclusion that 
the Type 2, Class E helmet is not a reasonable or necessary occupational 
requirement for a paramedic.  It is hard to understand why paramedics are being 
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required to wear protective equipment that exceeds the requirements set for 
firefighters’ helmets. 
  
However, I do not have the power to order the Ministry to waive the Type 2, Class E 
helmet requirement or to exempt the application of the regulatory standards on the 
basis of the case presented to me. Arbitrators are vested with many 
powers.  However, arbitrators do not have the authority or the ability to ignore or 
circumvent regulations and legislation.  Nor can an arbitrator put an employer in a 
situation where non-compliance with legislation would expose it to liability or to 
order it to operate in defiance of the Legislature. 
  
The provincial regulations have mandated that a paramedic must be able to don 
what the Canadian Standards Association has designated as a Type 2, Class E 
helmet.  The chances of a paramedic having to ever wear the helmet with a 
respiratory device is rare.  But the evidence also establishes that if and when that 
occurs, the resulting risks related to head and/or respiratory injury could be serious, 
even fatal.  Further, if one paramedic is incapacitated, it poses further risks to the 
second one and/or their patient.  This is significant, given the requirement that 
paramedics work in pairs.  The cases cited above teach us that even when the 
frequency of a risk is low, if the magnitude of the risk could be high, a safety 
standard designed to prevent that risk can be a reasonable occupational 
requirement, see Singh v. Montreal Gateway Terminals, supra.  In other words, the 
death or serious injury of anyone is one too many.  

  
The Grievor’s case is distinguishable from the situations in the cases cited by the 
Union where there was only speculative risk to health and safety and where there 
were no regulations creating the impediments to accommodation. It is true that 
there is an onus on an employer to have evidence of risk if it is defending on the 
basis of BFOR.  But the Ontario Divisional Court has also told us that while 
employers are required to prove the existence of concerns relating to safety, they 
are not required to show actual harm, see Simcoe (County) Ambulance Service and 
OPSEU, supra.  
  
The Human Rights Code specifically requires that prescribed regulations must be 
factored into the consideration of undue hardship, s. 11(3).  The application of the 
standards incorporated by reference into the regulations requires the Service to 
equip the Grievor with a helmet that he cannot wear effectively with his Kesh and a 
respiratory device at the same time. They are designed to protect the health and 
safety of paramedics and the people they serve. Simcoe County and OPSEU, 
supra, makes it clear that a court will not allow an arbitrator to require an employer 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h19/latest/rso-1990-c-h19.html#sec11subsec3_smooth
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to accommodate a person if the accommodation will be contrary to a regulation, 
expose the employer to legal liability or create safety risks for employees and the 
public. 
  
Further, the evidence established that the Province has set the equipment 
standards in consultation with the stakeholders that it considers appropriate.  The 
Province has concluded that those standards should be applied to Land Ambulance 
Services.  The Province has declared these standards to be requirements for the 
safety of paramedics, the public and co-workers.  These standards have come into 
conflict with Human Rights protections which are quasi-constitutional and must be 
protected zealously.  However, the consequences of a failure to provide mandated 
protection are potentially very serious and could potentially lead to death. 
  
The Divisional Court has instructed arbitrators about how to deal with situations like 
this one.  In County of Simcoe and OPSEU, supra, the Court told us that where there 
is a non-accommodating standard or regulation that adversely affects a group on 
the basis of a protected ground, if it was applied in good faith to maintain health 
and safety standards in the operation of the Land Ambulance Service, and is 
rationally connected to the job of an ambulance paramedic, an arbitrator should 
determine whether or not the standard was reasonably necessary to achieve the 
employer and regulator's goal of providing the highest level of health and safety to 
those served by ambulance paramedics.  Because the need to wear both the 
respiratory and head protection is rare, it is difficult to understand why the Type 2, 
Class E helmet is necessary, especially when it is not required for firefighters and it 
has the effect of precluding the Grievor and other Sikhs from performing the life 
saving services they are trained to provide.  However, the equipment standards 
were developed by the Canadian Standards Association after extensive consultation 
with the affected stakeholders and imposed on the Land Ambulance Services by the 
Province in the interests of the safety of the paramedics and the public. 
Further, ordering the Employer to ignore the regulations would expose this 
Employer to being in violation of the Occupational Health and Safety 
Act’s requirement to provide “prescribed equipment” and to ensure that it is used 
“as prescribed”.  Such a result would be incompatible with society’s goal of 
protecting workers and the public. Therefore, on the basis of the evidence available 
to me, I am not able to conclude that the standards are unreasonable or 
unnecessary for the safety of the paramedics or the public. 
  
If there had been a constitutional challenge to the regulation or standard, it might 
have led the way to a declaration that the regulation is inoperative because it has 
an adverse impact on Sikhs. However, that is not the case before me. 
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Therefore, it is not open to me to require the Employer to return the Grievor to his 
“on the road” paramedic duties with protective equipment that does not comply 
with regulatory standards.  That would be contrary to the Legislature's desire to 
create a safe work environment that protects everyone from the risks and dangers 
inherent in the environments that paramedics could find themselves in, see Singh, 
supra. 
  
However, it remains open to the Province to revisit the application of these 
standards on Land Ambulance Services.   As long as these regulations remain in 
place, they will have an adverse impact on Sikh paramedics who have the right to 
observe their religious tenets by having a Kesh.  The Chief of this Service said it best 
when he asked the Ministry to amend the regulations or to grant a waiver to 
accommodate paramedics such as this Grievor:  His words deserve to be quoted 
again: 

  
In our view, our request in this regard is not only reasonable, but 
something that ought to be granted on the basis of general public policy 
concerns.  Without the waiver, the Provincial Government would 
effectively be saying that practicing Sikhs cannot serve our province as 
paramedics. [emphasis added] 

  
  
To exclude capable and valued paramedics such as this Grievor from performing to 
their full potential for Land Ambulance Services is an intolerable result. Can it really 
be that a Sikh cannot be a paramedic in this Province if he observes his religion by 
having a Kesh? Therefore, I hope that this Award will be brought to the attention of 
the Attorney General, the Ministry of Labour and the Ministry of Health and Long 
Term Care so that the helmet standard or its application to genuine religious 
observers can be revisited and remedied as soon as possible.  Just as the Ambulance 
Act confers the powers to make regulations upon the Lieutenant Governor in 
Council, it also confers the power to exempt any “class of persons … or equipment” 
from any provisions under the Act, s. 22(1)(f). The consequence of this Province 
failing to make such changes may well be that many Sikh paramedics will be 
precluded from operating to their full capacity.  That would be a terrible loss to the 
Province. 
  
Before concluding, it must be said that the Grievor and the Service are to be 
applauded for how they tried to resolve these issues.  The Grievor has been open 
and dignified throughout this process.  The Service responded to the Grievor’s 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-a19/latest/rso-1990-c-a19.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-a19/latest/rso-1990-c-a19.html


 
 

Page 44 of 98 

 
 

request for accommodation by embarking on a thorough exploration of the 
implications of the accommodation request.  The Service’s reluctance to supply the 
PAPR in early 2018 was based initially on operational concerns.  However, by June 
of 2018, the Chief of the Service’s letter to the Ministry made it clear that those 
operational concerns were surmountable.  The Service cannot be faulted for being 
cautious.  However, hindsight allows us to see that for many months while the 
Grievor was taken “off the road” and assigned non-paramedic modified duties, all 
his colleagues at the Service were operating with a Type 1, Class G helmet. This is 
the same level of helmet on the PAPR unit. Therefore, had he been allowed to use 
the PAPR during this period, he would have had the same level of protection as his 
colleagues at this Service. It was only after this Service discovered that it had to 
upgrade to the Type 2, Class E helmet that the insurmountable problem of 
compliance with the standards arose. 
  
The Grievor did not lose any income in 2018 as a result of him being assigned 
modified duties while the Service was exploring options for him.  However, taking 
him off the road and relieving him of his paramedic duties for operational concerns 
that the Service now realizes could have been surmounted had the effect of limiting 
his access to a paramedic position and stigmatized him on the basis of his religious 
observance.  For this, he is entitled to damages in the amount of $3,000.  This may 
be small consolation for the Grievor, given the conclusions above, however, it is the 
only remedy available under the circumstances. 
  
I have to acknowledge that there may appear to be a lack of consistency in a finding 
of a failure to accommodate the Grievor with a PAPR in early 2018 when I have also 
concluded that the ability to wear the Type 2, Class E helmet is a BFOR.  The reason 
for this is that until the Service was aware of the new standard, the Grievor could 
have been in the same or similar situation as his co-workers who also had Type 1, 
Class G helmets in the first part of 2018. Further, hindsight has shown that the 
Service was not at any real risk of losing its licence to operate during that period.  It 
also had knowledge of all the protections and procedures that the Peel Ambulance 
Service had in place that allowed Sikh paramedics to fulfill their duties with the 
PAPR.  However, after the Service was aware of the new helmet requirements, it 
was at far greater risk of liability.  When all this is balanced against the Grievor’s 
right to the accommodation of his religious beliefs, it can be concluded that he 
could have been accommodated with a PAPR and kept “on the road” rather than 
being assigned other modified duties in early 2018. That is why a damage award is 
warranted. However, after the higher rated helmets were issued to ensure 
compliance with Ministry standards, they became bona fide occupational 
requirements at this Service. 
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Conclusion 
  
Given the regulatory scheme as it now stands, I am unable to substitute my own 
opinion about whether the Type 2, Class E helmet and/or the ability to wear it with 
a mandated respiratory protection are bona fide occupational requirements.  The 
Province’s regulations compel a conclusion that it is a requirement for paramedics 
to be equipped with and be able to use such helmets as the manufacturer 
prescribes, should the need arise.  There are situations where a paramedic might 
have to don that helmet with the mandated respiratory device together.  Therefore, 
I must conclude that the Service has established that the application of standards 
amounts to a BFOR.   
  
Accordingly, with the exception of the short period when the Employer could have 
accommodated the Grievor before the new helmets were issued to his colleagues, I 
am forced to conclude that the Service’s imposition of the regulatory standard on 
the Grievor was based on a bona fide occupational requirement.  While the 
grievance is upheld in part, the primary claim must be dismissed.  However, I urge 
the parties and other Ambulance Services to pursue attempts to have the Ministry 
of Long Term Care and the Ministry of 

 
 
  

Labour revisit the requirement for the Type 2, Class E helmet for Sikh paramedics or 
to reconsider a constitutional challenge to the regulation in another forum. 
  
  

Dated at Toronto this 9th day of December, 2019 

                                                                                                          
___________________________ 

Paula Knopf - Arbitrator 
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THE DISPUTE 

[1]         Are the plaintiffs, who are Sikh men, exempt from the obligation to wear hard hats in 
the performance of their trade as truck drivers when they are outside their vehicles  in any of 
the terminals operated by the defendants at the Port of Montreal? 

[2]         In other words, does the exercise of their religious right to wear a turban preclude the 
application of a safety standard at workplaces requiring that hard hats be worn? 

SUMMARY OF THE JUDGMENT 

[3]         The application for declaratory judgment of the three plaintiffs seeking exemption from 
the application of a policy requiring them to wear hard hats in the Port of Montreal terminals 
operated by the defendant companies is dismissed. 

[4]         The plaintiffs, who were truck drivers for private container transport companies when 
this application was brought in 2006, complain that they were not able to enter these terminals 
because their sincere religious beliefs prohibit them from wearing safety helmets over their 
turbans. 

[5]         From August of 2005 to July of 2008, the defendants Montreal Gateway Terminals 
(MGT) implemented an accommodation measure for Sikh truck drivers who refused to wear 
hard hats. To do so, they modified procedures for loading containers onto their trailers to 
ensure that the drivers stayed inside their truck cabs at all times. Although some Sikh truck 
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drivers accepted the measure, the plaintiffs rejected it. Eventually, MGT terminated it because 
of the significant inconveniences it entailed. 

[6]         In this judgment, the Court applies the principles in the Charter of human rights and 
freedoms[1] (“Quebec Charter”) and the Canadian Human Rights Act[2] and recognizes that the 
policy requiring that hard hats be worn violates the plaintiffs’ right to freedom of religion and 
was discriminatory. 

[7]         The application of the policy to the plaintiffs is upheld, however, because it was 
adopted to ensure the safety of people moving around or working in terminals operated by the 
defendant companies and is justified in respect of the general well-being and safety of the 
citizens of Quebec, given the significant risk of head injury for truck drivers moving about the 
terminals. 

THE PARTIES 

[8]         In 2006, when this action was brought, the plaintiffs were working as truck drivers for 
private container transport companies. On occasion, they went to the Port of Montreal 
terminals to deliver or pick up containers. 

[9]         Lakhvinder Singh and Kashmir Singh are baptized Sikhs. Harvirenderpal Singh Clair, 
while not baptized, is a fervent follower of this religion. All three wear a turban in accordance 
with their religious convictions. 

[10]      In November of 2015, during the trial, the first two plaintiffs were still working as truck 
drivers in the Montreal area. As for Harvirenderpal Singh Clair, he has been living in Ontario 
since March 1, 2007, where he works as a bus driver. 

[11]      The defendants, whose businesses involve primarily or exclusively container handling, 
operate the following terminals at the Port of Montreal: 

a.      Empire Stevedoring Co. Ltd (Empire) occupies berths B-1 to B-8 and 12-N, part of 
Bickerdike terminal; 

b.      Termont Terminals Inc. (Termont) occupies berths 66 to 70 of the Maisonneuve 
Terminal; and 

c.      Montreal Gateway Terminals (MGT) occupies the Cast and Racine terminals, i.e., 
berths 54 to 64 and 73 to 80. 

[12]      These three companies are private. They lease the spaces and appurtenances they 
occupy at the Port of Montreal from the Montreal Port Authority (MPA). 

[13]      MPA is an autonomous federal agency created under the Canada Marine Act,[3] which 
manages the federal buildings it rents to private stevedoring companies. 

https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html
https://www.canlii.org/en/qc/qccs/doc/2016/2016qccs4521/2016qccs4521.html#_ftn1
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-h-6/latest/rsc-1985-c-h-6.html
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[14]      Finally, the Syndicat des débardeurs (the “Union”) unites the longshoremen and 
checkers working at the Port of Montreal. Its members work for the Maritime Employers 
Association (MEA). They perform their jobs at any one of the terminals listed above, as needed. 
The Union has not appeared and has in no way intervened in this dispute. 

BACKGROUND 

[15]      At the outset, it should be noted that the parties filed a 76-paragraph document entitled 
“Admissions”[4] a few days before the trial began. 

[16]      This document clearly lays out the background to the adoption of a policy requiring, 
among other things, that hard hats be worn at terminals at the Port of Montreal as of July 4, 
2005 (the “Policy”).[5] It states: 

            [TRANSLATION] 

4.      The obligation to wear hard hats in the longshore industry has existed for 
several years at the Defendant Terminals; 

5.      In 1988 and 1989, the Maritime Employers Association (MEA), an 
employers’ association of terminal operators at the Port of Montreal that 
includes the Defendant Terminals, were issued three (3) assurances of 
voluntary compliance by health and safety officers of Human Resources and 
Social Skills Development Canada, pursuant to the Canada Labour Code, 
requiring that hard hats and safety boots be worn (see exhibit D-3). Due to 
loud opposition from the longshoremen and checkers to the implementation 
of these AVCs, no such policy was implemented by MEA at the time; 

6.      Later on, after the Government of Canada’s 2004 enactment of Bill C-21, 
which significantly amended the Criminal Code with regard to workplace 
health and safety protection and imposed onerous responsibilities on 
employers, employees, managers, officers and directors, thereby 
emphasizing the role of prevention, the Defendant Terminals reviewed their 
work standards, practices, and procedures with a view to improving health 
protection and ensuring the safety and physical integrity of workers and any 
other persons on their terminals; 

7.      In or about July of 2005, the Defendant Terminals adopted a written policy 
requiring, among other things, that truckers wear protective headwear in 
accordance with safety standards when outside their trucks at the 
Defendant Terminals (reference to exhibit D-5); 

8.      Before that, truck drivers in the premises of the Defendant Terminals, 
including the plaintiffs, were not required to wear protective headwear in 
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accordance with safety standards when outside their trucks at the 
Defendant Terminals. 

[17]      After a short transitional period to adapt to the new requirements of the Policy, some 
[TRANSLATION] “city truck drivers” (those who, like the plaintiffs, went to the terminals to deliver 
or pick up containers) who did not wear hard hats were prohibited from accessing the 
terminals. This group consisted essentially of Sikh truck drivers who wear turbans and refuse to 
wear hard hats on grounds of religious belief. 

[18]      Representatives of the Sikh community contacted Mtre Julius Grey. A meeting was 
organized with MGT representatives to discuss the special situation of Sikh truck drivers who 
wear turbans. 

[19]      The Sikh drivers asked to be exempted from wearing hard hats on religious grounds. 

[20]      MGT, for its part, was concerned with the risk of accidents involving the head, 
particularly when drivers have to exit their vehicles to identify the container they are there to 
pick up from the stacks of containers and when they use signals to guide the gantry crane 
operator,[6] who places the container on their truck trailer. 

[21]      Although the participants were respectful and cordial, they merely exchanged their 
views on the issues, and no decision was made at this meeting. 

[22]      A few days later, representatives of the Sikh community went with Mtre Grey to meet 
the Union representatives. The Union representatives told them that a study was underway but 
that the longshoremen and checkers would not agree to the creation of a category of worker 
that would be exempt from wearing a protective helmet. 

[23]      In August of 2005, MGT implemented an accommodation measure for Sikh truck drivers 
who wear the turban and refuse to wear a hard hat. It remained in force until July of 2008.[7] 

[24]      This measure provided that truck drivers must remain inside their vehicles from the 
moment they enter the terminal to the moment they leave it. Once at the loading area, they 
had to use a cell phone to communicate with the office of the superintendent, who sent a 
checker to identify the container that the truck was there to collect. Guided by the checker, the 
gantry crane operator unhooked the container in question and placed it on the ground near the 
truck. A forklift would then come to load the container onto the truck trailer. 

[25]      Because the fluctuating levels of activity at the terminal meant that it was not always 
possible to guarantee that a checker and a forklift would be immediately available, a loading 
operation that usually took ten to twenty minutes could in such cases take anywhere from 
thirty minutes to two hours. 

[26]      Finding that such a wait was not commercially viable, some Sikh truck drivers who 
refused to wear hard hats, including the plaintiffs, stopped taking shipments to and from the 
terminals at the Port of Montreal. 
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[27]      On July 3, 2006, the plaintiffs filed a motion to institute proceedings seeking a 
declaratory judgment, the main conclusion being the following: 

DECLARE that Plaintiffs have a right guaranteed by the Canadian Charter of 
Rights and Freedoms and the Quebec Charter of Rights and Freedoms 
to only wear a turban instead of a hard hat in the Port of Montreal and must be 
treated in the same manner as non-Sikh drivers wearing a hard hat when 
completing their work tasks.[8] 

[28]      The file took six years to prepare, and the record was not certified as complete until 
June 7, 2012. The hearing, which was originally set to last seventeen days, was limited to seven 
days and took place from November 16 to 24, 2015. 

POSITIONS OF THE PARTIES 

i.         The Plaintiffs 

[29]      The plaintiffs claim that they are victims of discrimination on the basis of religion. 

[30]      To begin with, they question the justification of the Policy requiring that hard hats be 
worn. According to them, no study has demonstrated a risk of head injury for [TRANSLATION] “city 
truck drivers” at the Port of Montreal. 

[31]      Whatever the case may be, they fault the defendants for not proposing or adopting 
realistic accommodation to ensure respect for their freedom of religion. 

[32]      They invoke their right to an exemption from wearing hard hats at the Port of Montreal 
by basing themselves on paragraph 2(a) and section 15 of the Canadian Charter of Rights and 
Freedoms[9] (“Canadian Charter”) and sections 3 and 10 of the Quebec Charter. 

[33]      Finally, the plaintiffs maintain that the adoption of the Policy creates a measure that is 
economically prohibitive and humiliating for them. They invoke their right to equal access to 
work notwithstanding their religious beliefs, guaranteed under section 16 of the Quebec 
Charter. 

ii.         The Defendants 

[34]      Because of the nature of their activities, the defendants state that they are companies 
under federal jurisdiction within the meaning of subsection 91(10) of the Constitution Act, 
1867.[10] 

[35]      They maintain that they are not subject to the Canadian Charter because the 
relationship they have with the plaintiffs is purely private. 

[36]      The same is true, they allege, with regard to the Quebec Charter, because of the 
doctrine the interjurisdictional immunity and, ultimately, because its application would 
interfere with the exercise of an activity falling within federal jurisdiction. 
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[37]      The defendants argue that their obligations under the Canada Labour Code[11] (“C.L.C.”) 
and the Criminal Code[12] (“Cr. C.”) concern the safety of workers at their workplace as well as 
others authorized to be in the terminals. They therefore vigorously defend the reasons for 
adopting the Policy in 2005, which, among other things, made hard hats mandatory for city 
truck drivers when they are outside their trucks. 

[38]      They contest the discrimination argument put forward by the plaintiffs. In the event that 
the Court applies either of the Charters, the defendants argue the lack of prima facie evidence 
of an unlawful distinction in respect of the Sikh truck drivers. They state, among other things, 
that: 

a.      the Policy making it mandatory to wear hard hats was adopted for a purpose 
rationally connected to the performance of the truck drivers’ job; 

b.      it was adopted in good faith to ensure the safety of the truck drivers; and 

c.      it is reasonably necessary to the accomplishment of the work contemplated. 

[39]      In any event, they maintain that the Policy does not infringe the plaintiffs’ freedom of 
religion. In the alternative, if it is found to be an infringement, they argue that it was imposed in 
furtherance of a legitimate and substantive objective, that the obligation is proportional to this 
objective, and that it constitutes a minimal impairment of the Charter-protected right. 

[40]      The defendants therefore ask that the action be dismissed. 

ISSUES 

[41]      The dispute in this case raises the following questions: 

a.      What is the applicable legislative framework? 

b.      Is the Policy discriminatory? 

c.      Is there an infringement of the plaintiffs’ freedom of religion? 

[42]      Before beginning the analysis of these issues, it seems essential to properly understand 
the work environment at the terminals operated by the defendants, in particular with regard to 
the work performed by the city truck drivers. 

  

WORK ENVIRONMENT AT THE TERMINALS 

            i.        Terminals and equipment 

[43]      The terminals are located in two distinct parts of the Port of Montreal.[13] 

[44]      Empire occupies Bickerdike terminal, at the westernmost end of the port,[14] in front of 
Cité-du-Havre. It covers an area of approximately three million square feet and includes berths 
B-1 to B-8 and berth 12-N. 
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[45]      Farther east, MGT operates two terminals on either side of Termont’s, namely: 

a.   Racine Terminal, which covers sections 54 to 64 of the Port; and 

b.   Cast terminal, which includes sections 73 to 80. 

[46]      Finally the terminals operated by Termont are: 

a.      Maisonneuve terminal, which covers sections 66 to 70 of the Port, and 

b.      Viau terminal, which includes sections 50 to 52.[15] 

[47]      All of these terminals specialize in container handling, with the exception of Empire’s, 
which includes other operations. More than a million containers move through the terminals 
annually. 

[48]      MGT’s terminals are the busiest. On average, there are over 2,000 people on site every 
day: 60% are city truck drivers (1,200 trucks), 30% are longshoremen and checkers,[16] and 10% 
are crew, maintenance employees, and sub-contractors. Termont terminal sees about 1,000 
people a day (including approximately 600 trucks daily), while at Empire, that number is 20 to 
100.[17] 

[49]      The longshoremen and checkers assigned to container transhipment and handling are 
employed by MEA. They work in any of the above terminals according to need. 

[50]      As stated above, the city truck drivers work for independent transport companies. 

[51]      A great deal of heavy equipment is used at each of the terminals for container 
transhipment and handling, principally: 

a.      cranes to load and unload ships; 

b.      gantry cranes to move containers, stack them (up to five high), and load them onto 
trucks or freight cars;[18] 

c.      forklifts to move containers and to load or unload them onto or from trucks or 
freight cars;[19] and 

d.      trucks moving containers from one location to another inside the terminals. 

[52]      Traffic in the terminals also includes trains and city trucks to transport containers to and 
from the terminals, pickup trucks used primarily by checkers to travel from one point to 
another inside the terminals, and other vehicles authorized to enter the terminals 
(maintenance, subcontractors, deliveries). 

[53]      In short, as stated by Marie-Andrée Lorange, the expert retained by the defendant, the 
environment in the terminals is like [TRANSLATION] “a busy beehive in a world of giants”. 

            ii.      Procedure for truck drivers 
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[54]      To better understand the risks involved, it is worth taking a few moments to review the 
procedure for city truck drivers, which was the plaintiffs’ occupation when this action was 
brought. 

[55]      The procedure is similar in each of the terminals. The one described below applies to 
the MGT terminals, and any differences from the others are noted as necessary.[20] 

[56]      A city truck driver accesses the Port of Montreal from Notre-Dame Street.[21] 

[57]      At the terminal entrance, he parks his truck in a waiting area,[22] gets out, and goes to 
the office to get the documentation for the container he is there to deliver (export mode[23]) 
or pick up (import mode), after which he returns to the truck.[24] 

[58]      He then drives to the entrance gate next to the office. He exits his truck again and walks 
to the back of the trailer, where a checker hands him a ticket indicating where to load or unload 
the container. In export mode, the checker and truck driver together confirm the identity and 
condition of the container. 

[59]      The truck driver then drives to the designated location to load or unload the container. 

[60]      In import mode, the truck driver has to get out of the truck to identify the precise 
location of the container he is picking up. To do so, he weaves his way between rows of 
containers stacked on the berth.[25] Once this is done, he returns to his truck to wait for the 
gantry crane. When the crane arrives, he gets out again and signals to the crane operator 
perched about twenty metres above him and guides him to the container. During the entire 
loading operation, the truck driver stands about three metres behind his truck trailer. Once the 
container is loaded onto the trailer, he locks down the four corners or tightens the straps, as 
the case may be. He then gets back in his truck and drives to the exit gate. 

[61]      Once there, the truck driver gets out of the truck to identify the container, along with 
the checker. He then leaves the terminal. 

[62]      In export mode, the truck driver remains seated in his truck while a forklift operator 
unloads the container. He then leaves the terminal without stopping at the exit gate.[26] 

[63]      The entire process takes thirty to forty minutes.[27] From the entrance gate to the exit 
gate, the driver is outside his truck for five to ten minutes.[28] 

iii.           Safety measures 

[64]      Until 2004, hard hats were not mandatory in any of the terminals at issue here. 

[65]      On April 6, 2004, after an accident involving a contractor working in one of its terminals, 
MGT issued a notice making it mandatory for any contractor working in any of its terminals to 
wear certain safety equipment, including hard hats,[29] although this measure did not apply to 
city truck drivers. 
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[66]      It should be pointed out that the health and safety representatives of the different 
terminals meet approximately nine times a year.[30] The objective is to maintain a certain 
uniformity in health and safety measures, since longshoremen and checkers are not attached to 
any particular terminal and may work in different terminals in the same week or month. 

[67]      The issue of the wearing of safety equipment was back on the agenda for discussion 
after the 2004 Criminal Code amendments and more specifically with the enactment of section 
217.1[31] and the criminal negligence offence to which it gives rise. 

[68]      It was MGT that took the initiative, especially since Termont’s Maisonneuve terminal 
was closed at the time.[32] 

[69]      The wearing of safety equipment was taken up by MGT’s joint health and safety 
committee, which discussed an internal risk analysis that had been carried out. The 
longshoremen, checkers, and MGT employees were all reluctant to making it mandatory to 
wear hard hats. It was suggested that a bump cap be worn instead. 

[70]      MGT’s occupational health and safety committee consulted Human Resources and Skills 
Development Canada (HRSDC). In a letter dated May 5, 2005, Richard Dupuis from HRSDC first 
reviewed the obligations under the Canada Labour Code and the Canada Occupational Health 
and Safety Regulations,[33] then added:[34] 

[TRANSLATION] 

If, after a risk analysis, the employer concludes that there is a risk of head 
injury in its work environment or in part of its work environment, and that 
this risk cannot be eliminated or reduced, the employer has a duty to 
provide protective equipment. 

… 

You will appreciate that Part II of the Code and Part XII of its regulation give 
us no latitude as to the choice of protective equipment for head injuries. 
The equipment selected must meet the standard referred to in section 
12.4 of Part XII of the COHSR. 

It is highly possible that this new policy making hard hats mandatory will 
provoke negative reactions from some of the workers, but I believe that a 
good educational campaign like the one you suggest should help 
employees see this requirement as a plus for their health and safety. 

[71]      Thus, MGT decided to make the wearing of hard hats mandatory as of July 4, 2005. A 
few days earlier, it posted and distributed a notice informing all workers, suppliers, and visitors 
entering its terminals of this new requirement.[35] 
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[72]      A little more than a week later, it released and publicized the Politique générale sur le 
code vestimentaire – terminaux Montreal Gateway[36] (Montreal Gateway Terminals general 
dress code policy) and the Directives opérationnelles et consignes de sécurité aux 
camionneurs (operational guidelines and instructions for truck drivers).[37] These two 
documents, which make up the Policy, clearly set out the requirement to wear safety 
equipment, including hard hats.[38] Termont applied the same criteria when it resumed its 
operations in March of 2006.[39] 

[73]      The educational campaign launched when the Policy was adopted involved, among 
other things, posting signs at the entrances and inside the terminals informing users of the new 
rules, distributing the rules in paper format to anyone entering the terminals, and sending the 
rules to the offices of transport companies doing business with the terminals. 

[74]      Anyone refusing to wear mandatory safety equipment, including a hard hat, became 
liable to receiving a statement of offence.[40] Before issuing such a statement, the defendants’ 
representatives first had to ask this person to comply with the Policy by getting his or her hard 
hat. If it is not available, one is given on loan. If the person refused to wear it, he or she was 
prohibited from entering the terminal or, if already inside, was escorted out. 

[75]      After three statements of offence have been issued to the same person, a 
representative of the defendants contacts the employer to call attention to the Policy 
requirements, provide notice of the three statements of offence issued to one of its employees, 
and give warning that in the event of a re-offence, the employee will be suspended, or in other 
words, will lose the right to access the terminals operated by the defendants.[41] 

[76]      Generally speaking, at both Empire and Termont, the obligation to wear hard hats 
created no problems with Sikh truck drivers, who agreed to wear them over their turbans. 

[77]      It was at MGT terminals that a few truck drivers refused. 

iv.     Risks for truck drivers 

[78]      The port is active twenty-four hours a day, seven days a week, all year long. 

[79]      Evidence has been adduced showing that city truck drivers are exposed to the following 
risks of head injury from: 

i.        falling of the following from equipment or containers: 

o       ice or heavy snow; 

o       hard balls of grease (especially in winter); 

o       forgotten tools; 

o       pieces of machinery such as bolts, screws or dowels; 

o       merchandise (from improperly closed containers); 

https://www.canlii.org/en/qc/qccs/doc/2016/2016qccs4521/2016qccs4521.html#_ftn36
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ii.      being struck by: 

○      straps thrown over containers to tie them to the trailer; 

○      a projectile raised by a vehicle driving nearby; 

○      a truck door; 

iii.      running into: 

○      a trailer or open container doors. 

[80]      Truck drivers spend little time outside their trucks while they are at the port. When they 
exit their vehicles, however, the area presents a high probability of risk to their safety. 

[81]      This is the case in particular when a container is loaded onto a truck trailer with a gantry 
crane, which is a rolling bridge that is over twenty metres tall, controlled by a longshoreman 
sitting in the cab at the top of the structure. The truck driver has to move between the 
containers to show the longshoreman which one he is there to pick up. The containers are 
stacked on top of each other (up to five containers high), and the aisles between the stacks that 
the truck driver has to walk through are very narrow (less than one metre). Once the container 
is pointed out to the longshoreman operating the gantry crane, the truck driver stands about 
three metres behind his truck trailer. A large number of vehicles drive around near him, and the 
container to be loaded onto the trailer can be in the air for a relatively long time while the 
gantry crane is moving. 

[82]      Not only does a hard hat protect truck drivers from head injury, it also increases their 
visibility as they move amid the trucks, among the containers at the loading points, and at the 
entrance and exit gates. 

[83]      The plaintiffs emphasize that the defendants’ logs reveal no cases of head injury 
suffered by a driver prior to 2005. 

[84]      This statement is not accurate, for the following reasons. 

[85]      First, prior to 2005, the defendants did not keep their own accident logs. There was only 
one central log, known as the “Maritime Data Center”, which included data for all Port of 
Montreal terminals. 

[86]      Second, the accidents entered in the central log usually concerned longshoremen, 
checkers, and other terminal employees. Accidents involving city truck drivers and other 
contractors were not necessarily reported. 

[87]      Third, although the data entered in this log includes the name of the victim of the 
accident, it does not identify the employer. It is therefore difficult to determine how many city 
truck drivers were involved. 
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[88]      That said, an attentive review of an excerpt from this log of injuries involving injury to 
the head, shoulders, neck, face and ears between 1995 and 2003 that did not result in missed 
days of work[42] reveals a total of 397 injuries, distributed as follows: 

o       53 to the neck 

o       57 to the shoulders; 

o       135 to the head; 

o       63 to the face; and 

o       89 to the eyes. 

[89]      Another excerpt from this log[43] of injuries to the head, forehead and ears between 
1999 and 2008 reports 150 accidents resulting in 365 days of absence from work, distributed as 
follows: 

o       head: 106 accidents and 245 days of absence; 

o       forehead: 33 accidents and 120 days of absence 

o       ears: 11 accidents and no days of absence. 

[90]      The other excerpts from this log describing the accidents and injuries and indicating the 
victims’ names[44] reveal that at least twenty-seven of the accidents between 1999 and 2008 
involved a container or truck (although it is not specified whether they involved city trucks or 
internal trucks). 

[91]      It is interesting that the twenty-seven accidents affecting the head often involved 
contact with a chain or hook, an improper manoeuvre when attaching a container onto a 
trailer, a falling object, impact with an open container door, or collision with another vehicle. 

[92]      In short, the accident log when the Policy was adopted in 2005 supported the 
observations of the joint committee for health and safety, demonstrating as it did the actual 
risk of accident involving the head related to the activities of truck drivers in general, whether 
city or internal. 

[93]      The subsequent risk analyses ordered by MEA in 2009[45] and 2015[46] of the specific 
situation of city truck drivers confirm the need to wear hard hats when they are outside their 
trucks because of the significant risks associated with doing so. 

[94]      In judging the gravity of the risk, the truck drivers’ exposure to risk, and the probability 
of its materializing, the expert Montpetit identified a medium to high level of criticality[47] for 
each of the following risks:[48] 

o       falling objects: 8/10; 

o       running into hard, immobile objects: 7/10; 

https://www.canlii.org/en/qc/qccs/doc/2016/2016qccs4521/2016qccs4521.html#_ftn42
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o       being struck by a moving object: 6/10; 

o       being struck or crushed by a vehicle or piece of equipment; 8/10; 

o       being struck or crushed by a container: 8/10; 

o       falling to the ground: 7/10; 

[95]      He concluded his report with the following:[49] 

[TRANSLATION] 

Personal protective equipment (PPE) 

The physical environment at the terminals of the Port of Montreal is industrial 
and highly variable. This variability is attributable to, among other things: 

•               the flow of containers and merchandise. 

•               heavy equipment. 

•               weather conditions. 

•               the flow of personnel working at different terminals. 

The high variability in the environment means that it is impossible to prevent all 
accidents and head injuries solely through the preventive measures referred to 
above. The current policy of mandatory PPE (safety boots, helmets, high-visibility 
clothing) is necessary to control all risk and prevent injuries, some of which may 
be serious. These three PPEs help prevent head injuries. Safety boots with soles 
in good condition prevent falls. High-visibility clothing and brightly coloured 
helmets mean that all persons, including truck drivers, walking around the 
terminals are visible to heavy equipment operators whose line of sight is not 
always perfect and help them avoid being struck or crushed by heavy equipment. 

Finally, CAN/CSA-Z94.1-05 standard type 2 protective headwear that protects 
the top and the sides of the head prevents injury from falling or projected 
objects, injury from hitting one’s head against an object, and head injuries from 
falling. It should be noted that the CAN CSA-Z94.1-5 standard defines three 
categories of protective headwear to protect against electric risk. Because truck 
drivers do not face any electric risk, class C protective headwear, in other words, 
with no resistance to electric shock, is sufficient. 

[Emphasis added.] 

[96]      The expert Lorange made a similar observation. She wrote:[50] 

[TRANSLATION] 

7.1        Results 

https://www.canlii.org/en/qc/qccs/doc/2016/2016qccs4521/2016qccs4521.html#_ftn49
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The analysis of the various work situations where private truck drivers have to 
walk around the terminals demonstrates that several risks of head injury are 
present at any time in the work environment. 

A truck driver walking around at the terminal is constantly exposed to a flow of: 

➢     heavy equipment moving in all directions; 

➢     containers stacked or being transported overhead, 

➢     all types of vehicles, 

➢     people. 

In addition, the environment of the Port of Montreal is subject to variable 
seasonal weather conditions (gusts of wind, snow, freezing rain, etc.), which 
presents an additional risk for workers (for example: gusts of wind can knock 
down debris accumulated up high or move equipment; snow and ice 
accumulated on high structures can suddenly detach as the result of a 
mechanical movement or the warmth of the sun). 

7.2     Recommendations 

We recommend that the wearing of hard hats be maintained to protect against 
certain risks of head injury for all private truck drivers walking around the 
MGT, Termont, and Empire terminals located in the Port of Montreal. ... 

[Emphasis added.] 

[97]      In conclusion, the risk of head injury for city truck drivers outside their vehicles at the 
terminals operated by the defendants is significant and, according to the experts, requires that 
hard hats be worn. 

v.      The accommodation 

[98]      As noted above, after being sensitized to the difficulties caused by the coming into force 
of the Policy for certain Sikh truck drivers who refuse to wear hard hats over their turbans, MGT 
adopted a measure to accommodate them. It remained in place between August of 2005 and 
July of 2008. 

[99]      Since it was mandatory to wear hard hats only when drivers were outside their vehicles, 
the Policy provided that drivers remain inside the cab of the truck at all times. The work that 
would otherwise require them to get out of the vehicle was performed by a checker who was 
called to the location. 

[100]   It should be recalled that the plaintiffs quickly stopped transport to Port of Montreal 
terminals after this accommodation was implemented in August of 2005. 
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[101]   That was not the case for many others, however. Although there is no log of the times 
where this measure was applied, Frédéric Provost, vice president of risk management at MGT, 
reports that it was used frequently between 2005 and 2008 by Sikh truck drivers wearing 
turbans. 

[102]   He notes that he never received any complaints directly from drivers or their employers. 
There was only one letter, from Mtre Grey, dated May 8, 2006,[51] reporting the dissatisfaction 
of the Sikh community, which was followed by the institution of proceedings in this file on July 
3, 2008. 

[103]   The accommodation measure was not applied at Termont or Empire because no Sikh 
truck drivers ever requested it. 

[104]   Ultimately, the accommodation measure became a problem for both the truck drivers 
and MGT. 

[105]   First, the plaintiffs complained about the time wasted while waiting for a checker to 
arrive, as this sometimes took a long time because they were not immediately available to 
locate the container and guide the gantry crane operator towards the truck. The same 
problems were encountered with the forklift needed to load the container onto the truck 
trailer. They argue that this accommodation measure was economically non-viable. 

[106]   Second, after applying the measure for three years, the defendants also claimed that it 
was not viable either economically or organizationally. 

[107]   Indeed, the number of Sikh truck drivers refusing to wear hard hats varied from one day 
to the next, there were several transport companies delivering and picking up containers at the 
Port of Montreal, and the needs of their clients varied significantly. 

[108]   The experience revealed that it was often difficult or even impossible to provide the 
services of a checker to perform what was normally the truck driver’s task within a reasonable 
time. The variable ship arrivals and departures combined with the fluctuating needs of the 
clients of the city transport companies made it very difficult to plan the work of the checkers. 

[109]   This situation caused significant problems, including the following: 

o       trucks waiting for checkers to arrive had to park near the loading area, 
causing congestion and hindering operations and traffic, thereby increasing 
the risk of accident; 

o       while checkers performed what was normally the truck drivers’ tasks, they 
could not perform their own regular duties, thereby delaying other 
operations at the terminal; 

o       the checkers’ performance of what were normally truck drivers’ tasks caused 
great discontent among the longshoremen and checkers; 

https://www.canlii.org/en/qc/qccs/doc/2016/2016qccs4521/2016qccs4521.html#_ftn51
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o       significant loss of productivity resulted from the displacement of a checker 
and a forklift to place the container on the truck trailer. 

o       although it is difficult to evaluate precisely, the financial cost of this measure 
is significant for the defendants. 

[110]   In other words, all of the parties involved considered that the accommodation measure 
in place between 2005 and 2008 was not viable. 

[111]   Now that the work environment at the terminals has been described, let us move on to 
the analysis of the issues in dispute. 

A.        The applicable legislative framework 

[112]   The plaintiffs base their action exclusively on the application of certain provisions of 
the Canadian Charter and the Quebec Charter. 

[113]   The defendants, being of the view that the Charters do not apply in this case, greatly 
emphasize the legislative framework governing the operation of their terminals at the Port of 
Montreal. 

[114]   They maintain that they are federal undertaking falling within the exclusive jurisdiction 
of Parliament over extraprovincial shipping and navigation. In particular, basing themselves on 
the doctrine of interjurisdictional immunity, they argue the inapplicability of the Quebec 
Charter to the application of the Policy. 

[115]   Without minimizing the importance of this issue, we shall see that the answer to the 
issue of discrimination on the basis of religion claimed by the plaintiffs in this case is the same 
regardless of whether the Canadian Charter, the Quebec Charter or the Canadian Human Rights 
Act is applied. 

i.         Federal jurisdiction over extraprovincial shipping and navigation 

[116]   Subsections 91(10) and 92(10) of the Constitution Act, 1867, assign exclusive jurisdiction 
over extraprovincial shipping and navigation to the Parliament of Canada. 

[117]   It should be recalled, however, that the issue in this case concerns the validity of the 
Policy adopted by the defendants in the regulation of work at the terminals they operate. 
The Constitution Act, 1867, however, does not confer exclusive jurisdiction over labour 
relations or working conditions to either Parliament or the provincial legislatures. 

[118]   Recently, in Tessier Ltd. v. Quebec (CSST),[52] the Supreme Court, per Abella, J. (for the 
Court), provided an interesting analysis of this issue, touching on, among other things, the 
regulation of work for stevedoring companies. At the outset, she notes: 

[11]   Jurisdiction over labour relations and working conditions is not delegated 
to either the provincial or federal governments under s. 91 or s. 92 of 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
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the Constitution Act, 1867. But since Toronto Electric Commissioners v. 
Snider, 1925 CanLII 331 (UK JCPC), [1925] A.C. 396 (P.C.), courts have accepted 
that legislation respecting labour relations is presumptively a provincial matter 
since it engages the provinces’ authority over property and civil rights under s. 
92(13) of the Constitution Act, 1867: NIL/TU,O Child and Family Services Society 
v. B.C. Government and Service Employees’ Union, 2010 SCC 45 (CanLII), [2010] 2 
S.C.R. 696, at para. 11.  

[12]  Despite the provinces’ presumptive interest in the regulation of labour 
relations, there is still a federal presence in this area. As a result of 
the Snider decision, the federal government amended the predecessor to 
the Canada Labour Code, R.S.C. 1985, c. L-2, that had been at issue in that case, 
restricting its application to operations which were within federal legislative 
authority.  

[119]    Citing Reference re Industrial Relations and Disputes Investigation Act,[53] Abella, J. 
points out that there are two situations in which the federal power has jurisdiction over the 
regulation of work: 

a.         when the employment relates to a work, undertaking, or business within the 
legislative authority of Parliament; 

b.         when it is an integral part of a federally regulated undertaking, sometimes 
referred to as derivative jurisdiction.[54] 

[120]   She goes on to add: 

[18]  In the case of direct federal labour jurisdiction, we assess whether the 
work, business or undertaking’s essential operational nature brings it within a 
federal head of power. In the case of derivative jurisdiction, we assess whether 
that essential operational nature renders the work integral to a federal 
undertaking. In either case, we determine which level of government has labour 
relations authority by assessing the work’s essential operational nature. 

[121]    Recognizing that marine transport companies need facilities to load and unload 
merchandise and that “the regulation of ports and harbours is not to be ‘hobbled by local 
interests’”[55] she nevertheless states: 

[24]  But s. 91(10) does not confer absolute authority on the federal government 
to regulate shipping. Section 91(10) must be read in light of s. 92(10), the 
essential scheme of which is to divide legislative authority over transportation 
and communication works and undertakings based on the territorial scope of 
their activities. 

[122]    Applying these remarks to stevedoring activities, she concludes that: 

https://www.canlii.org/en/ca/laws/stat/30---31-vict-c-3/latest/30---31-vict-c-3.html
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[28] … Since stevedoring is not itself a transportation activity that crosses 
provincial boundaries, it will not be subject to federal regulation directly under s. 
92(10)(a) or (b): Consolidated Fastfrate Inc. v. Western Canada Council of 
Teamsters, 2009 SCC 53, [2009] 3 S.C.R. 407, at paras. 43 and 61. Rather, a 
stevedoring work or undertaking will be subject to federal labour regulation if it 
is integral to a federal undertaking in a way that justifies imposing exceptional 
federal jurisdiction. 

[Emphasis added.] 

[123]   In short, a stevedoring company can demonstrate that it falls within federal jurisdiction 
by applying derivative jurisdiction. 

[124]   Let us apply these principles to the defendants. 

[125]   The defendants’ activities involve the loading, unloading and handling of containers at 
the Port of Montreal, in particular. These activities are directly related to interprovincial and 
international transportation of merchandise by ship. They are integral and essential to such 
activities. What is more, they are not occasional activities but constitute the basic elements of 
the operation of each of the defendants’ companies. 

[126]   Consequently, the Court finds that the operation of the defendant companies is subject 
to federal regulation. The plaintiffs moreover do not contest this. 

ii.         Canadian Charter 

[127]   The defendants contest the application of the Canadian Charter to the facts at issue. 

[128]   They are correct. 

[129]   Its scope is defined in section 32, which reads: 

32. (1) This Charter applies 

to the Parliament and government of Canada in respect of all matters within the 
authority of Parliament including all matters relating to the Yukon Territory and 
Northwest Territories; and 

(b) to the legislature and government of each province in respect of all matters 
within the authority of the legislature of each province. 

… 

[130]   The action brought by the plaintiffs concerns the relationship between private 
companies operating marine terminals and truck drivers employed by private companies who 
deliver and pick up containers at these terminals. 

[131]   No government action is invoked by either of the parties, nor is any such action at issue 
here. The Policy requiring that hard hats and other safety equipment be worn was adopted by 
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the defendants in the normal course of their activities, in the exercise of the duties relevant to 
occupational safety that are incumbent on them.[56] 

[132]   Accordingly, the federal Charter is not applicable.[57] 

iii.        Canadian Human Rights Act 

[133]   The Canadian Human Rights Act applies to private law relationships to which provincial 
law does not apply.[58]. 

[134]   Having concluded that the operation of terminals by the defendant companies is within 
federal jurisdiction, we must now determine whether the private relationship between the 
terminals and the local transportation companies, including their drivers, is governed by 
the Canadian Human Rights Act. 

[135]   The purpose of the statute is set out in section 2: 

2.  The purpose of this Act is to extend the laws in Canada to give effect, within 
the purview of matters coming within the legislative authority of Parliament, to 
the principle that all individuals should have an opportunity equal with other 
individuals to make for themselves the lives that they are able and wish to have 
and to have their needs accommodated, consistent with their duties and 
obligations as members of society, without being hindered in or prevented from 
doing so by discriminatory practices based on race, national or ethnic origin, 
colour, religion, age, sex, sexual orientation, marital status, family status, 
disability or conviction for an offence for which a pardon has been granted. 

[136]   Section 5 characterizes the denial of services or facilities (”installations”) to any 
individual as a discriminatory practice if it is based on a prohibited ground of discrimination 
(religion being one such ground). Such a refusal is no longer discriminatory, however, if the 
provider of services or facilities has a justifiable ground to do so[59] or, in other words, if the 
provider can demonstrate that the measures needed to respond to this individual’s needs 
would constitute undue hardship in terms of cost, health or safety.[60] 

[137]   The defendants provide stevedoring services, and the city truck drivers are individuals 
who, in the name of the companies for which they work, benefit from these services on behalf 
of clients. Regardless of whether the defendants are considered to be providers of services or 
facilities, section 5 of the Act applies here. 

[138]   It should also be noted that the plaintiffs did not avail themselves of the rights conferred 
upon them by law, that is, the right to lodge an application or complaint with the Canadian 
Human Rights Commission. 

iv.     Canada Labour Code 
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[139]   Section 124 of the Canada Labour Code sets out the general duty of employers to see to 
the protection of their employees’ occupational health and safety. This provision reads as 
follows: 

124 Every employer shall ensure that the health and safety at work of every 
person employed by the employer is protected. 

[140]   This duty includes, inter alia: 

125 (1) Without restricting the generality of section 124, every employer shall, in 
respect of every work place controlled by the employer and, in respect of every 
work activity carried out by an employee in a work place that is not controlled by 
the employer, to the extent that the employer controls the activity, 

… 

(l) provide every person granted access to the work place by the employer with 
prescribed safety materials, equipment, devices and clothing; 

… 

(p) ensure, in the prescribed manner, that employees have safe entry to, exit 
from and occupancy of the work place; … 

(u) ensure that the work place, work spaces and procedures meet prescribed 
ergonomic standards; 

(v) adopt and implement prescribed safety codes and safety standards; 

… 

  

(y) ensure that the activities of every person granted access to the work place do 
not endanger the health and safety of employees. 

[141]   Section 125 extends the employer’s duty to include the protection of third parties who 
are at the workplace: 

125 (1) … 

(w) ensure that every person granted access to the work place by the employer 
is familiar with and uses in the prescribed circumstances and manner all 
prescribed safety materials, equipment, devices and clothing. 

[142]   This duty towards third parties has been recognized in the case law.[61] 

[143]   The term “safety” is defined in subsection 122(1) C.L.C. as “protection from danger and 
hazards arising out of, linked with or occurring in the course of employment”. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html#sec124_smooth
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[144]   In 2005, this provision defined “danger” as follows: 

122 (1) In this Part, 

“danger” means any existing or potential hazard or condition or any current or 
future activity that could reasonably be expected to cause injury or illness to a 
person exposed to it before the hazard or condition can be corrected, or the 
activity altered, whether or not the injury or illness occurs immediately after the 
exposure to the hazard, condition or activity, and includes any exposure to a 
hazardous substance that is likely to result in a chronic illness, in disease or in 
damage to the reproductive system; 

[145]   This definition was amended in 2013 so that it now reads: 

122 (1) In this Part, 

danger means any hazard, condition or activity that could reasonably be 
expected to be an imminent or serious threat to the life or health of a person 
exposed to it before the hazard or condition can be corrected or the activity 
altered; 

[Emphasis added.] 

[146]   The defendants are also subject to two regulations enacted under the C.L.C. that define 
certain aspects relating to workplace safety: the Maritime Occupational Health and Safety 
Regulations[62] and the Canada Occupational Health and Safety Regulations.[63] 

[147]   It is useful to reproduce the following relevant provisions: 

➢   Maritime Occupational Health and Safety Regulations 

138 (1) The employer must ensure that every person granted access to a work 
place who is exposed to a health or safety hazard uses the protection equipment 
prescribed by this Part 

(a) if it is not reasonably practicable to eliminate or control a health or safety 
hazard in a work place within safe limits; and 

(b) if the use of the protection equipment may prevent or reduce injury from 
that hazard. 

(2) All protection equipment must 

(a) be designed to protect the person from the hazard for which it is provided; 

(b) not in itself create a hazard; 

(c) be maintained, inspected and tested by a qualified person; and 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html
https://www.canlii.org/en/ca/laws/regu/sor-2010-120/latest/sor-2010-120.html
https://www.canlii.org/en/ca/laws/regu/sor-2010-120/latest/sor-2010-120.html
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https://www.canlii.org/en/ca/laws/regu/sor-86-304/latest/sor-86-304.html
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(d) if necessary to prevent a health hazard, be maintained in a clean and sanitary 
condition by a qualified person. 

Protective Headwear 

139 If there is a hazard of head injury in a work place, the employer must 
provide protective headwear that meets the standards set out in CSA Standard 
CAN/CSA-Z94.1-05, Industrial Protective Headwear - Performance, Selection, 
Care, and Use. 

➢   Canada Occupational Health and Safety Regulations 

12.1 Where: 

(a) it is not reasonably practicable to eliminate or control a health or safety 
hazard in a work place within safe limits, and 

(b) the use of protection equipment may prevent or reduce injury from that 
hazard, 

… 

Protective Headwear 

12.4 Where there is a hazard of head injury in a work place, protective headwear 
that meets the standards set out in CSA Standard Z94.1-M1977, Industrial 
Protective Headwear, the English version of which is dated April, 1977, as 
amended to September, 1982 and the French version of which is dated April, 
1980 as amended to September, 1982, shall be used. 

[148]    Sections 148 and 149 C.L.C. set out harsh sanctions for failing to meet the 
above obligations. 

[149]   The Policy was developed and adopted by the defendants, relying on these provisions of 
the Canada Labour Code and the two regulations. 

v.      Criminal Code 

[150]   Amended in 2004, section 217.1 Cr. C. incorporates the duty of any person directing how 
another person does work to take reasonable steps to prevent bodily harm to that person or 
any other person. 

[151]   The provision reads as follows: 

217.1 Every one who undertakes, or has the authority, to direct how another 
person does work or performs a task is under a legal duty to take reasonable 
steps to prevent bodily harm to that person, or any other person, arising from 
that work or task. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html#sec148_smooth
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https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html
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[152]   It should be recalled that it was after the amendment to this provision in 2004 that the 
defendants undertook the reflection that led to the adoption of the Policy in 2005. 

vi.     Quebec Charter 

[153]   Although the plaintiffs concede that the Canadian Charter may not apply in this case, 
they insist on invoking their rights under the Quebec Charter. 

[154]   According to them, section 55, which limits its scope, should not be interpreted 
restrictively, particularly in the context of flexible federalism, which tends towards reconciling 
the powers conferred on the two levels of government rather than setting them against each 
other. Section 55 reads as follows: 

55.   The Charter affects those matters that come under the legislative authority 
of Québec. 

[155]   The defendants invoke the doctrine of jurisdictional immunity. 

[156]   They maintain that the application of sections 3, 10 and 16 of the Quebec Charter, which 
are otherwise valid, would interfere with their duty to ensure the health and safety of the 
workers, which is vital to the management and operation of their activities, and set out 
in the Canada Labour Code and the associated regulations applicable in such cases. 

[157]   In a recent judgment,[64] Gilles Blanchet, J. gave the following summary of the scope of 
the doctrine of interjurisdictional immunity: 

[TRANSLATION] 

[39] In accordance with the doctrine of interjurisdictional immunity, an 
otherwise valid statute or legislative provision can be declared inapplicable with 
respect to works, undertakings, things or persons falling within the jurisdiction of 
one level of government, or with respect to activities falling within its exclusive 
jurisdiction. 

[40] It is nevertheless important to note that the doctrine of interjurisdictional 
immunity does not aim to create a jurisdictional enclave sheltering  everything 
within it from legislation enacted by another jurisdiction. For inapplicability to be 
found on the basis of this doctrine, the impugned statute must affect an 
essential and crucial element of the field of jurisdiction concerned, that is to say, 
an aspect that constitutes its very core and specific nature. 

[Citations omitted.] 

[158]   While recognizing the legitimate role of this doctrine, the Supreme Court suggests that it 
be applied with restraint,[65] explaining as follows: 

https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html#sec3_smooth
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html#sec10_smooth
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html#sec16_smooth
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https://www.canlii.org/en/qc/qccs/doc/2016/2016qccs4521/2016qccs4521.html#_ftn64
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[42]  While the text and logic of our federal structure justifies the 
application of interjurisdictional immunity to certain federal "activities", 
nevertheless, a broad application of the doctrine to "activities" creates 
practical problems of application much greater than in the case of works or 
undertakings, things or persons, whose limits are more readily defined. A 
broad application also appears inconsistent, as stated, with the flexible 
federalism that the constitutional doctrines of pith and substance, double 
aspect and federal paramountcy are designed to promote. 

[Emphasis added.] 

[159]   According to the majority opinion, the doctrine of interjurisdictional immunity should be 
considered only in factual situations “already covered by precedent” (para. 77). 

[160]   The defendants, however, were not able to cite any precedent to the Court in which the 
doctrine of jurisdictional immunity was used to prevent the application of sections 
3, 10 and 16 of the Quebec Charter (or for that matter any of its other provisions) to any 
exercise of federal jurisdiction. 

[161]   Thus, at first glance, its application may be doubted in this case. Let us nevertheless 
continue with our consideration of this doctrine. 

[162]   The analysis put forward by the Supreme Court in Quebec (A.G.) v. COPA[66] includes 
two steps: 

[26] … Following Canadian Western Bank v. Alberta, 2007 SCC 22 (CanLII), [2007] 
2 S.C.R. 3, the prevailing view is that the application of interjurisdictional 
immunity is generally limited to the cores of every legislative head of power 
already identified in the jurisprudence (paras. 43 and 77). 

[27] The first step is to determine whether the provincial law — s. 26 of 
the Act — trenches on the protected “core” of a federal competence.  If it does, 
the second step is to determine whether the provincial law’s effect on the 
exercise of the protected federal power is sufficiently serious to invoke the 
doctrine of interjurisdictional immunity. 

[Emphasis added.] 

[163]   Let us now apply this analysis to the situation before us. 

1.     Do sections 3, 10, and 16 of the Quebec Charter trench on the core of the federal 
power? 

[164]   Sections 91(10) and 92(10)(a) and (b) of the Constitution Act, 1867 confer on Parliament 
jurisdiction over navigation as well as works and undertakings relating to interprovincial and 
international marine transportation. 

https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html#sec3_smooth
https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-12/latest/cqlr-c-c-12.html#sec3_smooth
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https://www.canlii.org/en/ca/laws/stat/30---31-vict-c-3/latest/30---31-vict-c-3.html#sec92subsec10_smooth
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[165]   As explained under the heading of “Federal jurisdiction over marine 
transportation”,[67] the case law recognizes that the jurisdiction of the federal government over 
marine transportation is not absolute but is divided with the provinces based on the territorial 
scope of their activities.[68] 

[166]   Jurisdiction over labour relations and working conditions is also not delegated to either 
level of government. The power to legislate in such matters is presumptively provincial, 
however, because it engages the provinces’ authority over property and civil rights.[69] 

[167]   In this case, however, the Court has concluded that, given the activities performed by 
the defendants, they fall within federal jurisdiction. 

[168]   The following question therefore arises: Do the protection of freedom of religion and the 
prohibition against discrimination under the Quebec Charter trench on the core of federal 
jurisdiction over the defendants’ activities? The Court answers in the affirmative. 

[169]   The working conditions applied at Port of Montreal terminals, in particular those relating 
to safety, are an essential element in the federal government’s exercise of its jurisdiction over 
extraprovincial maritime transport. The loading and unloading of ships and the reception and 
shipment by truck or train of containers transiting through the port require the contribution of 
workers without whom marine transportation would be impossible. Protecting them with 
safety measures adapted to their situation therefore appears to be essential to the organized 
performance of the activities taking place there. 

[170]   The application of the provisions of the Quebec Charter recognizing freedom of religion 
and prohibiting discrimination could directly affect the activities at issue. As the plaintiffs 
maintain, wearing a turban as dictated by their religious beliefs creates an obstacle to wearing 
the hard hats as required in the terminals. It is a clear case of a provincial law trenching on 
activities at the core of a federal power. 

[171]   Let us now move on to the second step of the analysis. 

2.         Are the effects of sections 3, 10 and 16 of the Quebec Charter sufficiently serious 
on the exercise of federal power to invoke the doctrine of interjurisdictional 
immunity? 

[172]   The scope of this stage was defined by the Supreme Court in COPA:[70] 

[43] After a period of inconsistency, it is now settled that the test is whether the 
provincial law impairs the federal exercise of the core competence: Canadian 
Western Bank, per Binnie and LeBel JJ.  This decision resolved a debate about 
whether the provincial law must “sterilize” the essential content of a federal 
power (the language used in Dick v. The Queen, 1985 CanLII 80 (SCC), [1985] 2 
S.C.R. 309, p. 309, at pp. 323-24), or whether it is sufficient that the provincial 
law “affect” a vital part of the management and operation of the undertaking 
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(Commission du Salaire minimum v. Bell Telephone Co. of Canada, [1966] S.C.R. 
767, p. 774; Bell Canada, p. 859-860).  See also Irwin Toy Ltd. v. Quebec (Attorney 
General), 1989 CanLII 87 (SCC), [1989] 1 S.C.R. 927, p. 955, per Dickson C.J., 
Lamer J. (as he then was) and Wilson J. 

[44] The impairment test established in Canadian Western Bank marks a 
midpoint between sterilization and mere effects. The move away from the 
“affects” test of Bell Canada reflects growing resistance to the broad application 
of interjurisdictional immunity based on modern conceptions of cooperative 
federalism and a perceived need to promote efficacy over formalism.  As Binnie 
and LeBel JJ. put it in Canadian Western Bank, “[t]he Constitution, though a legal 
document, serves as a framework for life and for political action within a federal 
state, in which the courts have rightly observed the importance of cooperation 
among government actors to ensure that federalism operates flexibly” 
(para. 42). (See also Dickson C.J. in OPSEU, at p. 18). To quote Binnie and LeBel JJ. 
in Canadian Western Bank: 

 A broad application [of interjurisdictional immunity] … appears 
inconsistent, as stated, with the flexible federalism that the 
constitutional doctrines of pith and substance, double aspect and 
federal paramountcy are designed to promote…[para. 42] 

[45] “Impairment” is a higher standard than “affects”. It suggests an impact that 
not only affects the core federal power, but does so in a way that seriously or 
significantly trammels the federal power. In an era of cooperative, flexible 
federalism, application of the doctrine of interjurisdictional immunity requires a 
significant or serious intrusion on the exercise of the federal power.  It need not 
paralyze it, but it must be serious. 

[Emphasis added.] 

[173]   The defendants maintain that subjecting their actions to sections 3, 10 and 16 of 
the Quebec Charter with respect to the plaintiffs would trench on the exercise of federal 
jurisdiction over maritime transportation. 

[174]   Is that actually the case? 

[175]   Of course, as indicated above, it constitutes the trenching by a Quebec statute on 
activities at the core of a federal jurisdiction. But we must now go further: Is it a serious or 
significant infringement of the core of this jurisdiction? 

[176]   The remedy sought by the plaintiffs is to be exempted from the obligation to wear hard 
hats when they are outside their trucks at the terminal operated by the defendants. In other 
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words, it must be determined whether this remedy that could arise from the application of 
the Quebec Charter would seriously infringe the exercise of federal jurisdiction. 

[177]   The Court does not think so. 

[178]   First, the wearing of hard hats is merely one element among many seeking to protect the 
safety of persons entering the terminals at the Port of Montreal: sentry boxes to control access, 
the identification requirement, the authorization requirement, the mandatory safety bibs and 
shoes, the requisite long pants, the flashing light required for the roofs of contractor vehicles, 
the need for two persons to be present and to have life vests available berth-side, the traffic 
zones reserved for the various vehicles, and the operational guidelines.[71] 

[179]   Second, the exemption from wearing hard hats flowing from the application of 
the Quebec Charter would concern only a very limited number of the approximately 3,000 
people who access the defendants’ terminals every day. 

[180]   Third, because the federal Charter recognizes a right to freedom of religion similar to 
that enshrined in the Quebec Charter, persons representing a federal authority who access the 
defendants’ terminals could in any event demand that right to freedom of religion be 
recognized. This is the case, for example, with customs agents. 

[181]   In short, the doctrine of interjurisdictional immunity is not applicable here. 

3.      The doctrine of federal paramountcy 

[182]   Finally, a few words on the application of the doctrine of federal paramountcy are in 
order. 

[183]   At the outset, we note that the defendants have not raised any argument on this point. 

[184]   The doctrine of federal paramountcy comes into play in the event of a conflict between 
validly enacted but overlapping provincial and federal legislation, causing the provincial 
legislation to become inoperative to the extent of the inconsistency.[72] 

[185]   Two types of conflict allow paramountcy to be invoked: 

[64] ... The first is operational conflict between federal and provincial laws, 
where one enactment says “yes” and the other says “no”, such that “compliance 
with one is defiance of the other”: Multiple Access Ltd. v. McCutcheon, 1982 
CanLII 55 (SCC), [1982] 2 S.C.R. 161, at p. 191, per Dickson J. 161.  In Bank of 
Montreal v. Hall, 1990 CanLII 157 (SCC), [1990] 1 S.C.R. 121, p. 121, p. 155, La 
Forest J. identified a second branch of paramountcy, in which dual compliance is 
possible, but the provincial law is incompatible with the purpose of federal 
legislation: see also Law Society of British Columbia v. Mangat, 2001 SCC 
67, [2001] 3 S.C.R. 113, par. 72; Lafarge Canada, at para. 84. Federal 
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paramountcy may thus arise from either the impossibility of dual compliance or 
the frustration of a federal purpose: Rothmans, at para. 14.[73] 

[Emphasis added.] 

[186]   In Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd.,[74] the Supreme Court 
points out that this doctrine must receive a restrictive interpretation. Given the guiding 
principle of cooperative federalism, courts must favour “harmonious interpretations of federal 
and provincial legislation ... over interpretations that result in incompatibility”.[75] The principle 
of cooperative federalism may even allow for some overlap between federal and provincial 
legislation.[76] 

[187]   It falls to the party invoking the doctrine of paramountcy to prove that the provincial 
statute is inconsistent with the purpose of the federal statute. This is an onerous burden.[77] 

[188]   There is no operational conflict in this case. 

[189]   The federal statute at issue here is the Canada Labour Code,[78] as well as two 
regulations enacted under it.[79] The provisions at issue provide that an employer must not only 
ensure the health and safety of its employees[80] but also ensure that any person allowed into 
the workplace is wearing regulation security equipment.[81] Section 139 of the Maritime 
Occupational Health and Safety Regulations and section 12.4 of the Canada Occupational 
Health and Safety Regulations provide that, where there is a risk of head injury in a workplace, 
the employer must provide protective headwear meeting the specific standards set out therein. 

[190]   Sections 3, 10 and 16 of the Quebec Charter protect freedom of religion and prohibit 
discrimination on the basis of religion. It should be recalled that the plaintiffs are employed by 
private trucking companies, a few of which are subject to the laws of Quebec. 

[191]   In themselves, the laws at issue are not in conflict. One does not say one thing while the 
other says another. There is no actual conflict.[82] 

[192]   Let us now move on to the second type of conflict contemplated by the doctrine of 
federal paramountcy. 

[193]   Do sections 3, 10 and 16 of the Quebec Charter frustrate the purpose of the provisions of 
the Canada Labour Code and the two regulations cited above? 

[194]   The purpose of the Canada Labour Code and the two regulations applicable to this case 
is to ensure the safety of persons at a workplace. The right to freedom of religion under 
the Quebec Charter does not necessarily frustrate this purpose. Although at first sight the 
application of the right sought by the plaintiffs – i.e., the right to refuse to wear hard hats – 
seems to run contrary to the purpose of the federal statute, this is not necessarily the case. 
Certain accommodations may in fact make it possible to apply the right to freedom of religion 
while respecting the purpose of the federal statute. This was, in particular, what was done at 
the defendants’ terminals between 2005 and 20008. 
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[195]   In short, it is possible to pursue the purpose of the Canada Labour Code in the terminals 
operated by the defendants without it being in conflict with the Quebec Charter. The doctrine 
of federal paramountcy therefore does not prevent the Quebec Charter from applying in this 
case. 

[196]   In conclusion, the plaintiffs may avail themselves of their rights under sections 
3, 10 and 16 of the Quebec Charter. 

[197]   Now that we have outlined the applicable legislative framework, we will address the 
second issue in dispute. 

B.        Is the Policy discriminatory? 

[198]   We will begin by analyzing the tests developed in the case law to establish 
discrimination. We will then apply them to the facts at issue to assess whether there is 
discrimination based on section 10 of the Quebec Charter and/or section 5 of the Canadian 
Human Rights Act. 

i.        The tests to establish discrimination 

[199]   Recently, in Quebec (Commission des droits de la personne et des droits de la jeunesse) v. 
Bombardier Inc. (Bombardier Aerospace Training Center),[83] the Supreme Court confirmed 
that, whatever form the discrimination takes (direct or indirect), the two-step analysis 
applicable in complaints based on the Quebec Charter does not change.[84] 

[200]   The first aspect requires the plaintiff to establish prima facie discrimination, on a balance 
of probabilities. This requires proof of three elements: (1) a distinction, exclusion or preference, 
(2) based on one of the grounds listed in the first paragraph of section 10 of the Quebec 
Charter, and (3) which has the effect of nullifying or impairing the right to full and equal 
recognition and exercise of a human right or freedom.[85] 

[201]   The Supreme Court remarks on each of these elements: 

[42] The first element of discrimination is not problematic. The plaintiff must 
prove the existence of differential treatment, that is, that a decision, a measure 
or conduct “affects [him or her] differently from others to whom it may 
apply”: O’Malley, at p. 551. This might be the case, for example, of obligations, 
penalties or restrictive conditions that are not imposed on others: ibid.; see 
also Andrews, at pp. 173-74. 

[43] … the second element is central to the dispute in the instant case. The 
plaintiff must establish that the distinction, exclusion or preference in question is 
“based” on one of the grounds listed in s. 10 of the Charter: City of Montreal, at 
para. 84; McGill, at paras. 45 and 49-50. This element presupposes a connection 
between the differential treatment and a prohibited ground. Given that there is 
no consensus regarding the nature of this connection, it needs to be clarified. 
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… 

[52] In short, as regards the second element of prima facie discrimination, the 
plaintiff has the burden of showing that there is a connection between a 
prohibited ground of discrimination and the distinction, exclusion or preference 
of which he or she complains or, in other words, that the ground in question was 
a factor in the distinction, exclusion or preference. 

[53] Lastly, the plaintiff must show that the distinction, exclusion or preference 
affects the full and equal exercise of a right or freedom guaranteed to him or her 
by the Charter. 

[Emphasis added.] 

[202]   Once this stage is complete, the defendant can justify its decision or conduct on the 
basis of exemptions in the Quebec Charter or developed by the courts.[86] If the defendant 
succeeds in justifying its decision or conduct there will have been no violation, not even if prima 
facie discrimination is found to have occurred. 

[203]   Let us now apply this analysis to the facts before us. 

ii.      Is there discrimination under section 10 of the Quebec Charter and/or section 5 of 
the Canadian Human Rights Act? 

[204]   First, let us discuss whether there is prima facie discrimination. 

➢ Prima facie discrimination 

[205]   The first element of this stage of the analysis is simple and has been proved. 

[206]   The plaintiffs have clearly shown that the implementation of the Policy affected them 
differently than it did the other persons to whom it applied, in that it is personally impossible 
for them to comply with the obligation to wear hard hats without contravening their sincerely 
held religious beliefs and that they therefore could not do their work at the terminals operated 
by the defendants. 

[207]   As for the second element, the plaintiffs have established that there is a connection 
between the failure to provide full and equal recognition of their freedom of religion and the 
distinction caused by the Policy of which they are victim. It should be noted, in this respect, that 
the plaintiffs are not required to prove that the defendants intended to discriminate; the effect 
is sufficient.[87] 

[208]   Lastly, the third element is also proved. The obligation to wear hard hats imposed by the 
Policy affects the full and equal exercise of their freedom of religion. 

[209]   Prima facie discrimination is thus made out. 

[210]   This brings us to the second stage of the analysis, the justification of the Policy. 
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➢ Have the defendants shown that the Policy is justified? 

[211]   It should be noted that this element also overlaps with the requirements in paragraph 
15(1)(g) and subsection 15(2) of the Canadian Human Rights Act to establish a lack of 
discrimination under section 5. 

[212]   The debate here has largely concerned the need for the defendants to adopt the policy 
in 2005. 

[213]   The plaintiffs maintain that the defendants’ accident logs prior to 2005 reveal no 
accidents with head injuries involving city truck drivers and that the obligation to wear a hard 
hat therefore cannot be justified. The Court has already stated its opinion on this issue.[88] 

[214]   The defendants refer to their duties under the law and, given the specific details of their 
activities, they assert that they had to require everyone to wear hard hats to ensure the safety 
of not only the longshoremen and the checkers working at their terminals but also anyone who 
had to enter and move around there. 

[215]   A measure implemented in the workplace that discriminates against certain employees 
or categories of persons is justifiable if it constitutes a bona fide occupational requirement 
(BFOR) or has a bona fide and reasonable justification. 

[216]   Since British Columbia (Public Service Employee Relations Commission) v. 
BCGSEU,[89] (Meiorin) and British Columbia (Superintendent of Motor Vehicles) v. British 
Columbia (Council of Human Rights),[90] it has been recognized that a three-pronged test should 
be applied to establish the existence of a BFOR on a balance of probabilities. 

[217]   Thus, the employer must establish: 

1)      that the employer adopted the standard for a purpose rationally connected to the 
performance of the job; 

2)      that the employer adopted the standard in an honest and good faith belief that it 
was necessary to the fulfilment of that legitimate work-related purpose; and 

3)      that the standard is reasonably necessary to the accomplishment of that legitimate 
work-related purpose. To show that the standard is reasonably necessary, it must 
be demonstrated that it is impossible to accommodate individual employees 
sharing the characteristics of the claimant without imposing undue hardship upon 
the employer. 

[218]   Let us now analyze each of these aspects. 

(1)     Was the Policy adopted for a purpose rationally connected to the performance of 
job of the truck drivers? 

[219]   At this stage, the analysis concerns the validity of the purpose of the Policy.[91] 
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[220]   In this respect, it should be noted that the ability to work safely and efficiently is the 
purpose most often mentioned by the courts for imposing particular standards in the 
workplace.[92] 

[221]   The purpose of the Policy is to ensure the safety of the employees and other workers 
moving about the terminals. The nature of the activities that take place there (transhipment, 
the daily loading and unloading of thousands of containers), the multitude of equipment used 
for these activities, and the intensity of the traffic on the premises are all factors establishing a 
connection between the adoption of the Policy and the safety of those who work there. 

[222]   As for truck drivers in particular, hard hats are required only when they are outside the 
cabs of their trucks. This balancing of the requirements in the Policy clearly indicates that its 
purpose is restricted to the safety of these workers. 

[223]   Finally, the abovementioned legislative and regulatory requirements, by which the 
defendants are bound, are associated with the risks of walking around at the terminals and 
provide a certain degree of support for the rational connection between the Policy and the job 
performed by the truck drivers. 

[224]   Let us now move on to the second step of the analysis. 

(2)     Was the Policy adopted in good faith to ensure the health and safety of the truck 
drivers? 

[225]   Let us recall that, in the late 1980s, after the authorities issued the assurances of 
voluntary compliance, the wearing of hard hats was discussed with longshoremen and 
checkers, who objected vehemently. 

[226]   The amendment of section 217.1 Cr. C. in 2004 led the joint health and safety committee 
to reconsider the issue. The duties related to workplace health and safety under the Canada 
Labour Code, the Canada Occupational Health and Safety Regulations, and the Maritime 
Occupational Health and Safety Regulations were also analyzed. 

[227]   This consideration led to the adoption of the Policy covering all workers at the Port of 
Montreal, without regard to the terminal they work in. It pertains to all persons moving about 
outside a building, vehicle, or equipment cab. It applies equally to terminal employees, 
longshoremen, checkers, truck drivers, and contractors. 

[228]   The good faith of the defendants cannot be doubted. They adopted the Policy with the 
goal of ensuring the safety of all the workers performing jobs in the terminals. 

(3)     Is the Policy reasonably necessary to the job of the truck drivers? 

[229]   In this last stage, the defendants must establish that they cannot accommodate the 
claimants and others adversely affected by the Policy without experiencing undue hardship. 
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[230]   The notion of undue hardship includes several elements that vary from case to case. 
In Alberta (Human Rights Commission) v. Central Alberta Dairy Pool,[93]  the Supreme 
Court, per Wilson, J., lists a number of them: 

I do not find it necessary to provide a comprehensive definition of what 
constitutes undue hardship but I believe it may be helpful to list some of the 
factors that may be relevant to such an appraisal. I begin by adopting those 
identified by the Board of Inquiry in the case at bar— financial cost, disruption of 
a collective agreement, problems of morale of other employees, 
interchangeability of work force and facilities. The size of the employer's 
operation may influence the assessment of whether a given financial cost is 
undue or the ease with which the work force and facilities can be adapted to the 
circumstances. Where safety is at issue both the magnitude of the risk and the 
identity of those who bear it are relevant considerations. This list is not intended 
to be exhaustive and the results which will obtain from a balancing of these 
factors against the right of the employee to be free from discrimination will 
necessarily vary from case to case. 

[Emphasis added.] 

[231]   Here, the primary consideration is the safety of all persons working at the terminal 
operated by the defendants. 

[232]   The Court refers to paragraphs 43 to 111 of this judgment, which describe in detail the 
work environment at the terminals, outlining the safety measures established by the 
defendants, the risks associated with the job of the city truck drivers, and the accommodation 
implemented at MGT for three years. 

[233]   In light of the statute and regulations governing their activities, the defendants’ choice 
to require that hard hats be worn by all workers at the Port of Montreal, including the plaintiffs, 
under the terms of the Policy, is amply justified.[94] 

[234]   Are there other measures that would accommodate the plaintiffs without compromising 
their safety but also allow the defendants to comply with their legal obligations? 

[235]   The evidence reveals none. 

[236]   The defendants point out that they expended a great deal of effort and financial 
resources implementing and applying the accommodation measures between 2005 and 2008. 
They complain of a lack of collaboration from the plaintiffs, who have done nothing more than 
demand an exemption from wearing hard hats. They cannot conceive of any other measure 
that would comply with their legal duty to ensure the plaintiffs’ safety while also respecting 
their religious beliefs. 
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[237]   The plaintiffs have no other solutions to suggest. Indeed, they do nothing more than 
demand an exemption from wearing hard hats. The conclusions of their motion to institute 
proceedings are to this effect. 

[238]   It should be pointed out that the accommodation that was applied for three years was 
developed by MGT. The two meetings between representatives of the plaintiffs, MGT, and the 
Union were limited to exchanges of information about the wearing of turbans in the Sikh 
religion and requests for exemptions from wearing hard hats for truck drivers of this faith. 

[239]   The duty to accommodate, however, is incumbent on all the parties concerned. The 
plaintiffs are also under a duty to help the employer (and the Union) reach an acceptable 
compromise.[95] And they cannot expect the solution to be perfect.[96] 

[240]   What is striking here is the lack of any initiative or collaboration on the part of the 
plaintiffs to improve the accommodation implemented by MGT in August of 2005. There was 
no personal contact with the defendants’ representatives after that date. Aside from 
Harvirenderpal Singh Clair, who asked his employer not to assign him to transports to the Port 
of Montreal, the plaintiffs did not ask their employers to intervene with the defendants with a 
view to finding other solutions to make their jobs easier. 

[241]   Instead, the plaintiffs opted to file a legal action on July 3, 2006. The letter dated May 8, 
2006, from Mtre Grey that preceded the action was also very terse:[97] 

May 8, 2006 
  
WITHOUT PREJUDICE 
B PORT BICKERDYKE 
851 Chemin Des Moulin 
Montreal, Quebec 
H3C 6V9 
  
Attn: Mr. André Lachapelle 
  
Re:        Our File: 13614 
  
Dear Sir: 
  
We represent the Sikh Community. We wrote to you last year. 
  
The changes made are not satisfactory. Our clients are admitted to only two 
terminals, one serviced so slowly that they cannot function economically and 
cannot get out of the trucks. Two terminals refuse them outright. 
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In the meantime, The Supreme Court of Canada issued a judgment which should 
put an end to the debate. 
  
Clearly, our clients are entitled to their rights. While the modalities can certainly 
be discussed, the present situation is not acceptable. 
  
Yours truly, 
  
GREY CASGRAIN 
  
(signature) 
Julius H. Grey 
JHG/cg 
c.c. Gurdwara Nanak Darbar Inc. 
union des débardeurs 

[242]   The Court concludes that the accommodation implemented between 2005 and 2008 
constituted undue hardship for MGT. Moreover, the evidence does not reveal the existence of 
any other measure that could ensure respect for the plaintiffs’ religious beliefs, namely the 
prohibition against wearing hard hats over their turbans, while also enabling the defendants to 
meet their legal duty to ensure the plaintiffs’ safety. 

[243]   In other words, wearing hard hats is a bona fide occupational requirement and any 
derogation from this policy would constitute undue hardship for the defendants. This 
requirement does not become discriminatory merely because it produces variable results 
according to personal differences. 

[244]   Considered in light of the Canadian Human Rights Act, the defendants have established 
that the Policy is not discriminatory towards the claimants. The evidence adduced by the 
defendants meets the test in paragraph 15(1)(g) and subsection 15(2) of the Act, which states: 

15(1) It is not discriminatory practice if: 

… 

(g) in the circumstances described in section 5 or 6, an individual is denied any 
goods services, facilities or accommodation or access thereto or occupancy of 
any commercial premises or residential accommodation or is a victim of any 
adverse differentiation and there is bona fide justification for that denial or 
differentiation. 

(2) For any practice mentioned in paragraph (1)(a) to be considered to be 
based on a bona fide occupational requirement and for any practice 
mentioned in paragraph (1)(g) to be considered to have a bona 
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fide justification, it must be established that accommodation of the needs of 
an individual or a class of individuals affected would impose undue hardship 
on the person who would have to accommodate those needs, considering 
health, safety and cost. 

[245]   In conclusion, although it causes prima facie discrimination, the Policy adopted in July of 
2005 requiring, among other things, that hard hats be worn by truck drivers when they are 
outside their trucks is nevertheless justified. 

            iii.      Is the Policy economically prohibitive? 

[246]   A word on the plaintiffs’ claim that the Policy is economically prohibitive to them is in 
order. 

[247]   The evidence instead shows that the transportation of containers to the Port of 
Montreal was and still is an insignificant part of their work. 

[248]   Lakhvinder Singh’s current employment consists primarily of cross-border transport. He 
drives distances of approximately 4000 km daily. He goes to the Port of Montreal only rarely. 

[249]   In 2005, when the Policy came into effect, he was transporting containers to the MGT 
terminal about twice a week, and continued to do so for a few years. 

[250]   Kashmir Singh is the main shareholder in 3197794 Canada Inc., which does business 
under the name Har-G Transport.[98] He is president and secretary of the company, which has 
been operating in truck transportation since the fall of 2006. 

[251]   With twenty-seven truck drivers working for him, his job primarily involves managing the 
company. He also acts as a dispatcher, with two other employers performing this job as well. 
He drives trucks only occasionally. 

[252]   His business regularly transports containers to the Port of Montreal. Several of his 
drivers are registered with Termont and MGT.[99] 

[253]   When the Policy came into force, he operated his own truck and was working for a 
transport company called Star.[100] His testimony about the frequency of the transports he 
would make to the defendants’ terminals was very vague. Before July of 2005, he hauled 
containers to Empire “a few times” and to Termont “every day”. About MGT, he said, “I don’t 
remember”. In his examination on discovery on August 31, 2007, he indicated that he had 
never transported any containers to Empire and that he hauled one every four days to 
Termont.[101] 

[254]   He stated that, after July of 2005, he had been back to the Port of Montreal three or four 
times, but he later claimed that he had returned about forty times. 

[255]   His testimony is puzzling. 
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[256]   Harvirenderpal Singh Clair has been working as a bus driver in Ottawa since 2007 or 
2008. 

[257]   Like Kashmir Singh, his memory of certain facts is vague. 

[258]   This is the case, for example, of his history as a truck driver. In his examination on 
discovery on June 30, 2007, he stated that he worked at Highland until February of 2002,[102] at 
Transpel until January or February of 2003,[103] at Acceed until January or February of 
2006,[104] and at ICT until March of 2007, when he moved to Ottawa. At trial he filed a sheet of 
paper on which he had written down his periods of employment.[105] On it, he claims to have 
left Highland in February of 2004 and not 2002, Transpel in January of 2005 and not 2003, 
Acceed in May of 2006 and not January or February of 2006, and ICT in August of 2006 and not 
in March of 2007. 

[259]   He stated that for him, transports to the Port of Montreal were occasional between 
1999 and 2004, but represented 20% of his work between February of 2004 and January of 
2005, and 30% between January of 2005 and May of 2006. These transports were distributed as 
follows: in 2004–2005 (August), two or three times a month to Empire; in 2004–2005 (July), 
three to four times a week to Termont; in 2004–2005, two to three times a month to each of 
the two Cast terminals, with this frequency increasing to ten times a week in 2005–2006 (for 
both terminals) and decreasing to five times a week from March to September of 2006. 

[260]   It is difficult to reconcile some of these facts with the evidence. 

[261]   First, it must be recalled that the terminal operated by Termont ceased operations from 
2003 to early March of 2006. Moreover, the daily itineraries filed by Singh Clair for the two 
consecutive weeks between November 21 and December 2, 2005,[106] reveal only one single 
transport to the Port of Montreal, specifically, to Cast on December 1, 2005. Those he filed for 
the period from July 24 to 28, 2006,[107] reveal only four transports to Cast. 

[262]   The least we can say is that there is a significant difference between Singh Clair’s 
statements and the contents of a few of the documents filed into evidence to support them. 

[263]   That said, Singh Clair’s daily itineraries for the periods referred to above, which were 
after the Policy was established, demonstrate that: 

o      He gained access to the Cast terminals, most likely by availing himself of the 
accommodation because he refuses to wear a hard hat on account of his religious 
beliefs; 

o      the income generated on days he made transports to Cast is comparable to that on 
days he did not. 

[264]   This final observation does not support the testimony of Singh Clair whereby, after the 
coming into force of the Policy in July of 2005, transports to the Port caused significant loss of 
time and a non-viable economic situation. 
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[265]   In short, none of the three plaintiffs have demonstrated that the coming into force of 
the Policy was economically prohibitive for them. 

C.      Is there an infringement of the plaintiffs’ freedom of religion? 

[266]   Have the plaintiffs suffered an infringement of their freedom of religion? 

[267]   Section 3 of the Quebec Charter is the relevant legislative provision. It is useful to 
reproduce it again here: 

3.         Every person is the possessor of the fundamental freedoms, including 
freedom of conscience, freedom of religion, freedom of opinion, freedom of 
expression, freedom of peaceful assembly and freedom of association. 
… 

[268]   In his treatise on constitutional law,[108] Professor Peter Hogg notes that fundamental 
rights are not absolute: 

But even if there were perfect agreement on the precise scope of every 
guaranteed right, the application of the Charter would still be a difficult, policy-
laden undertaking. This is because the civil liberties guaranteed by 
the Charter occasionally come into conflict with each other and frequently come 
into conflict with other values that are respected in Canadian society. A 
moment’s reflection is enough to show that the Charter’s values should not 
always take precedence over non-Charter values. Take freedom of expression, 
for example. This freedom is undeniably limited by many laws that restrict what 
a person is free to say or write, for example, laws respecting fraud, defamation, 
misleading advertising or labelling, sedition, official secrecy, blasphemy, 
obscenity, and contempt of court. No one would seriously suggest that s. 2 of 
the Charter should be applied to eliminate all laws limiting expression, because 
the purposes of some at least of these laws are just as valuable in their place as 
is freedom of expression. What is called for, obviously, is a compromise between 
the conflicting values. 

(Emphasis added.) 

[269]   In Ross v. New Brunswick School Disrict No. 15, the Court, per La Forest J.,[109] stated 
the following regarding freedom of religion in particular: 

…   Indeed, this Court has affirmed that freedom of religion ensures that every 
individual must be free to hold and to manifest without State interference those 
beliefs and opinions dictated by one's conscience. This freedom is not unlimited, 
however, and is restricted by the right of others to hold and to manifest beliefs 
and opinions of their own, and to be free from injury from the exercise of the 
freedom of religion of others. Freedom of religion is subject to such limitations 
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as are necessary to protect public safety, order, health or morals and the 
fundamental rights and freedoms of others. 

[Emphasis added.] 

[270]   To establish that their freedom of religion under the Quebec Charter was affected or 
impaired,[110] the plaintiffs must demonstrate:[111] 

a.      that they have a sincere belief that wearing a hard hat is contrary to one of their 
beliefs that has a nexus with their religion (sincere belief test); and 

b.      that the conduct for which they fault the defendants sufficiently interferes with 
their ability to comply with this belief (more than trivial or insubstantial). 

[271]   The plaintiffs called an expert, Majit Singh, to testify about certain specific features of 
the Sikh religion. His report is dated December 5, 2012.[112] 

i.        Features of the Sikh religion 

[272]   First, a word about Majit Singh’s qualifications. 

[273]    He has a degree in economics and politics from the University of Delhi. He also has a 
master’s in history. 

[274]   After a career of more than twenty years at Air Canada’s head office in Montreal, Singh 
taught Sikhism at McGill University’s School of Religious Studies from 2002 to 2013. He has also 
been the University’s Sikh Chaplain since 1999.[113] 

[275]   The origins of Sikhism can be traced back to the fifteenth century, in the province of 
Pendjab, India. The founder and first Guru of this monotheistic religion was Nanak. 

[276]   In 1699, the tenth and last Guru decreed that all baptized Sikhs, known as Khalsa, must 
wear five articles of faith at all times. They are: 

a.        uncut hair (and beard); 

b.        a steel bracelet; 

c.        a wooden comb; 

d.        undergarments similar to boxer shorts; 

e.        a kirpan or small sword. 

[277]   Moreover, a Khalsa man must wear a turban to protect his hair. 

[278]   The expert Singh makes the following remark about the meaning of the turban:[114] 

Turban is an article of faith that has been made mandatory by the founders of 
Sikhism having immense spiritual significance. In the Sikh culture, a turban is a 
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symbol of courage, self-respect, dedication, piety and sovereignty. It makes a 
Sikh more disciplined and virtuous person. It is intertwined with Sikh identity. 

[279]   Unlike other religions, Sikh baptism is generally celebrated later on in life, once the 
person is able to understand the full scope of the commitment. Before baptism, practising Sikh 
men are not required to wear the five articles of faith. Nevertheless, they must swear not to cut 
their hair (or their beards), not to smoke, and to abstain from pre-marital sex. Like the Khalsa, 
they wear turbans. 

[280]   The Sikh religion nevertheless allows the Khalsa not to wear the kirpan in certain 
circumstances such as on an airplane, for example, where, after a prayer is recited, it is placed 
in a suitcase to be stowed in the luggage compartment. 

[281]   Because the debate in this case concerns the wearing of hard hats, the expert Singh was 
asked many questions on this subject. 

[282]   In his opinion, it is clear that a Sikh man may not take off his turban to place a hard hat 
on his head. In his report, he also states:[115] 

Anyone who asks a Sikh to remove his turban and wear a hard hat clearly does 
not understand the psyche of a Sikh and his attachment to his Guru and the 
vows taken by a Sikh at the time of receiving baptism. Sikh history is full of many 
examples of Sikhs sacrificing their lives for the sake of keeping their right to wear 
turban. 

[283]   The same is true regarding the wearing of a cap or hat.[116]. 

[284]   His testimony is less specific, however, about what can be worn over a turban. 

[285]   The Sikh religion in fact does not prohibit a piece of cloth or plastic film to be placed over 
the turban as protection from the rain. Singh even says that he sometimes raises the hood on 
his coat. 

[286]   He points out, however, that during World War I between 1914 and 1918 and World 
War II between 1939 and 1945, Sikhs obtained permission from the Allied army to fight without 
wearing helmets. 

[287]   But he also recognizes that, in the nineteenth century, several members of Maharraha 
Ranjit Singh’s army wore helmets.[117] 

[288]   Even the new Minister of Defence for Canada, Harjit Sajjan, was photographed in 
Afghanistan in 2006 wearing a helmet over his turban while on a mission with the British 
Columbia Regiment.[118] 

[289]   The expert Singh concludes that the general rule of thumb is that a Khalsa or practicing 
Sikh man wears nothing over his turban. He states, however, that this is a personal choice and 
no one would be excluded from the Sikh religion for wearing a hard hat over his turban. 
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ii.      Do the plaintiffs meet the sincere belief test? 

[290]   In their submissions, the defendants maintain that the plaintiffs do not meet the sincere 
belief test or the more than trivial or insubstantial interference test. 

[291]   The position of the defendants on the first test calls into question the admissions 
entered by the parties shortly before the trial began, which are:[119] 

[TRANSLATION] 

12.   The religious beliefs of the plaintiffs are sincere. 

… 

18.  The plaintiffs refuse to wear hard hats on the defendant Terminals over 
their turbans because of their religious beliefs, whether or not there is a risk of 
head injury. 

[Emphasis added.] 

[292]   Counsel for the plaintiffs argues that the defendants cannot revoke their admissions 
once their case is closed. He is correct. 

[293]   Even if the rules of Sikhism reported by the expert Singh do not go as far as the beliefs 
claimed by the plaintiffs, particularly respecting the prohibition against wearing hard hats over 
their turbans, the defendants have nevertheless affirmed that this is their sincerely held belief. 

[294]   The parties’ admissions were intended to reduce the duration of the trial, which was 
initially scheduled for seventeen days but was finally limited to seven days. 

[295]   When the plaintiffs presented their evidence and in particular when they testified, they 
were entitled to take the contents of the admissions as proved. As a result, they likely did not 
consider it proper to present all of the evidence that they otherwise would have filed in the 
record had the admissions referred to above not been made. 

[296]   The Court therefore considers it to be proved that the wearing of hard hats over the 
turban is contrary to the sincere religious beliefs of the plaintiffs. 

[297]   We will now turn to the analysis of the second test. 

iii.      Is there a more than trivial or insubstantial interference with the right of the 
plaintiffs? 

[298]   At this stage, the plaintiffs must demonstrate that the Policy constitutes a more than 
trivial or insubstantial interference with the right of the plaintiffs. 

[299]   The defendants consider this issue from the perspective of the low number of transports 
carried out by the plaintiffs to the terminals operated by the defendants,[120] resulting in a 
trivial impairment of their right by the Policy. 
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[300]   This approach to the test to determine whether the interference is more than trivial or 
insubstantial is not consistent with the law. 

[301]   In Alberta v. Hutterian Brethren of Wilson Colony,[121] McLachlin C.J. cited the following 
remarks of Dickson, C.J. in R. v. Edwards Books and Art Ltd.[122] defining the test as follows: 

The Constitution shelters individuals and groups only to the extent that religious 
beliefs or conduct might reasonably or actually be threatened. For a state-
imposed cost or burden to be proscribed by s. 2(a) it must be capable of 
interfering with religious belief or practice. In short, legislative or administrative 
action which increases the cost of practising or otherwise manifesting religious 
beliefs is not prohibited if the burden is trivial or insubstantial: see, on this 
point, R. v. Jones, 1986 CanLII 32 (SCC), [1986] 2 S.C.R. 284, per Wilson J. at p. 
314. 

 [Emphasis in original.] 

[302]   The notion of more than trivial or insubstantial interference measures the effects of the 
infringement on the religious belief or practice, and not its frequency. 

[303]   Here, the Policy requires the plaintiffs to wear hard hats over their turbans, which is 
prohibited by their religious beliefs. It thus constitutes a significant infringement, because it 
compels them to renounce their religious beliefs to gain access to the Port facilities. 

[304]   The facts in S.L. v. Commission scolaire des Chênes[123] differ from those in this case but 
the analysis of those facts enables us to better identify the objective of the more than trivial or 
insubstantial interference test. 

[305]   In that case, some parents objected to their children attending ethics and religious 
culture classes at school. Because they were Catholic, they claimed that this class violated their 
religious beliefs. 

[306]   The Supreme Court analyzed the impairment test, repeating the analysis of the trial 
judge, and stated: 

[27]    To discharge their burden at the stage of proving an infringement, the 
appellants had to show that, from an objective standpoint, the ERC Program 
interfered with their ability to pass their faith on to their children. This is not the 
approach they took. Instead, they argued that it was enough for them to say that 
the program infringed their right (A.F., at para. 126). As I have already explained, 
it is not enough for the appellants to say that they had religious reasons for 
objecting to their children’s participation in the ERC course. Dubois J. of the 
Superior Court was therefore correct in rejecting that interpretation. He stated 
the following:  [TRANSLATION] “To claim that the general presentation of various 
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religions may have an adverse effect on the religion one practises, it is not 
enough to state with sincerity that one is a practising Catholic” (para. 51). 

[307]    It can thus be seen that the significance of the degree of the impairment is what is at 
issue, not its frequency. 

[308]   The Court is satisfied with the evidence adduced by the plaintiffs that the Policy 
constitutes an impairment of their freedom of religion. 

[309]   That said, is this impairment justified? 

[310]   Section 9.1 of the Quebec Charter, which is equivalent in scope to section 1 of 
the Canadian Charter,[124] reads as follows: 

9.1   In exercising his fundamental freedoms and rights, a person shall maintain a 
proper regard for democratic values, public order and the general well-being of 
the citizens of Québec. 

In this respect, the scope of the freedoms and rights, and limits to their exercise, 
may be fixed by law. 

[311]   This provision makes it possible to limit the plaintiffs’ freedom of religion protected by 
the Quebec Charter if the Policy can be justified in respect of a proper regard for democratic 
values, public order, and the general well-being of the citizens of Quebec. 

[312]   The test developed in the case law regarding section 1 of the Canadian Charter has been 
applied by the Court of Appeal to section 9.1 of the Quebec Charter.[125] There are two 
requirements: 

a.      the legislative objective must be of sufficient importance to warrant overriding a 
fundamental right (sufficiently important objective test). 

b.      the means chosen must be proportional to the said objective (proportionality test). 

[313]   These requirements are similar to those already examined by the Court when it 
considered whether the Policy was justified in the context of its analysis of discrimination 
under section 10 of the Quebec Charter.[126] 

[314]   The evidence adduced by the defendants of the risk of accident at the terminals they 
operate easily meets the burden imposed by the first requirement. The Court refers in 
particular to paragraphs 78 to 97 of this judgment. 

[315]   Let us now discuss the second requirement, the proportionality test. 

[316]   The rational connection between the Policy and the objective sought is also clearly 
demonstrated, as indicated in paragraphs 220 to 224 of this judgment. 

[317]   Is the impairment minimal? 
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[318]   The question here is whether the impairment falls within a range of reasonable 
measures:[127]  

[50]  The second stage of the proportionality analysis is often central to the 
debate as to whether the infringement of a right protected by the Canadian 
Charter can be justified. The limit, which must minimally impair the right or 
freedom that has been infringed, need not necessarily be the least intrusive 
solution. In RJR-MacDonald Inc. v. Canada (Attorney General), 1995 CanLII 64 
(SCC), [1995] 3 S.C.R. 199, at para. 160, this Court defined the test as follows: 

The impairment must be “minimal”, that is, the law must be 
carefully tailored so that rights are impaired no more than necessary. The 
tailoring process seldom admits of perfection and the courts must accord 
some leeway to the legislator.  If the law falls within a range of 
reasonable alternatives, the courts will not find it overbroad merely 
because they can conceive of an alternative which might better tailor 
objective to infringement . . . . 

 [Emphasis added.] 

[319]   The Court has already found that the Policy requiring that hard hats be worn by truck 
drivers was necessary because of the legal duties on the defendants and the real risk of head 
injury.[128] 

[320]   It should be recalled that workplace health and safety has been an important value in 
our society for at least the last fifty years. Government agencies and committees within 
organizations, most often labour-management committees, oversee compliance with and the 
application of the relevant laws and regulations to ensure safe conditions for workers. Wearing 
a hard hat is not an exceptional measure. It is required on construction sites and in many 
factories. Caution has become a legal duty that is now sanctioned under the Criminal Code. 

[321]   The expression used by the expert Marie-Andrée Lorange to describe the environment in 
the defendants’ terminals is eloquent: [TRANSLATION] “a busy beehive in a world of giants”. 

[322]   How can the defendants reasonably justify requiring that hard hats be worn by all 
workers in its terminals yet exempt the plaintiffs from this rule? The risks are no lesser because 
the plaintiffs are Sikh and wear turbans. The safety obligations incumbent on the defendants 
are also no less stringent towards them than they are towards all other workers. 

[323]   This is the context of the implementation of the accommodation that finally constituted 
undue hardship for the defendants and that was in any event rebuffed by the plaintiffs. 

[324]   In light of the foregoing, the proportionality test becomes less important. 

[325]   In any event, in this case, the beneficial effects of the Policy – i.e., the assurance of the 
safety of persons working at the defendants’ terminals – outweigh the prejudicial effects 
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suffered by the plaintiffs, namely, the wearing of hard hats for the five to ten minutes they are 
walking around outside at the Port during a transport or, in the alternative, their decision to no 
longer transport containers to the terminals operated by the defendants. 

[326]   In conclusion, although the plaintiffs have demonstrated a more than trivial or 
insubstantial interference with their right to freedom of religion, this interference is justified 
under section 9 of the Quebec Charter. 

[327]   FOR THESE REASONS, THE COURT: 

[328]   DISMISSES the plaintiffs' application; 

[329]   WITH COSTS. 
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