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SUBMISSION TO THE ENVIRONMENT COMMITTEE 

The Natural and Built Environment Bill and the Spatial Planning Bill 

10:15 am 28 February 2023 

Concert Chamber, Auckland Town Hall 

 

Thank you for the opportunity to make a submission. We are here representing 

Democracy Action, a community organisation formed by a group of concerned 

citizens, working to promote and protect democracy, and to defend the core 

principles of democratic governance.  

I trust you will have read our written submission, so, in view of the bills’ 

complexity and length, and given time constraints, today I will be confining 

comments to one specific area of concern, and that relates to a Natural and Built 

Environment Bill’s key objective, namely: 

“To improve system efficiency and effectiveness and reduce complexity while 

ensuring local input and involvement”. 

There is common agreement that resource management reform is needed. There 

is widespread concern that the current regime is too expensive, too time 

consuming and lacks predictability. 

While we support the broad objectives of reform as outlined in this bill, we 

contend that the proposed new system is not an improvement on the current 

RMA. Instead, there is a high likelihood it will make things worse - with greater 

costs, complexity, and uncertainty. 

There is no need to tell you that in some respects our concerns align with the 

concerns of many others who have already submitted to you. Many have voiced 

their alarm at the lack of local democratic accountability in the bill. You’ve heard 

this from various organisations such as Federated Farmers and other industry 

groups; and many of the local authorities, for instance Auckland Council, and 

Bay of Plenty, Waikato, and the Greater Wellington Regional Councils. 

Not only will local decision-making and democratic accountability be greatly 

reduced under this legislation, but alarmingly the proposed reform does not 

reflect principles of good law making. The legislation fails on principles relating 
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to the rule of law, especially certainty, equality, and clarity. Indeed, it also fails 

to address the government’s own Legislation Design and Advisory Committee’s 

recommendations. 

Environment Minister – the Hon. David Parker - has claimed that the new 

legislation will make it cheaper, faster, and easier to do things. However, we 

have serious doubts this will be the case.  Many provisions point to the 

possibility, nay the probability, of messy legal challenges, costing much time, 

money, and angst.  

The proposed reform package is riddled with nebulous terms and concepts. This 

creates uncertainty which will impact considerably on the Act’s ability to achieve 

the reform objectives of increasing efficiency and reducing complexity in 

decision-making. 

Legislation involves coercive power, and law making comes with responsibility to 

make legislation that is reasonable, rational, and consistent. 

In order for both the government and the governed to be ruled by law, the law 

must conform to certain standards so that the government and the governed are 

aware and understand what they can and cannot do, how they can do it and 

what sanctions there are if they do not comply.  

The proposed legislation fails to live up to this basic obligation. It fails in the 

fundamental principles of good law making. These include the following 

requirements:  

• CLARITY - the meaning of the law must be clear as to what it instructs or 

forbids. 

• LEGAL CERTAINTY, PREDICTABILITY AND TRANSPARENCY - The principle 

of legal certainty requires that law must be clear and precise. Therefore, 

the legislation must be designed to provide certainty as to rights and 

obligations, and its legal implications foreseeable.  

 

• PUBLIC ACCESSIBILITY - Law must be worded so that it is clearly 

understandable by those who are subject to the law. 
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• EQUALITY - The law must apply to everyone equally, that is, everyone is 

equal before the law. 

 

Another fundamental principle of good law-making is that the law should have 

safeguards against the abuse of wide discretionary powers. The bill fails 

spectacularly in this obligation.  

The legislation contains numerous examples of nebulous concepts that are 

poorly defined and lack legal definition. The following are a few examples:  

 

• The Natural and Built Environment Bill Purpose Statement 

 “enable the use, development, and protection of the environment in a 

way that supports the well-being of present generations without 

compromising the well-being of future generations.”  

The Legislation Design and Advisory Committee (which I will refer to as 

LDAC going forward) advised that this clause does not clearly identify how 

the Act intends to balance the wellbeing of current vs future generations. 

This has not been addressed in the legislation. 

 

Another example includes: 

“enable the use, development, and protection of the environment in a way 

that recognises and upholds te Oranga o te Taiao”.   

In developing the bill, LDAC recommended that officials consider other ways to 

minimise the uncertainty in this clause and reduce possible complexity, giving 

the example of clarifying what it means in practical legal terms for Te Oranga o 

te Taiao to be upheld. This, again, has not been addressed in the bill. LDAC 

noted that the concept of upholding is leaving the scope of Te Oranga o te Taiao 

ultimately to be determined by the courts.  

 

Other nebulous concepts: 

 

• “the interconnectedness of all parts of the environment” (the purpose 

statement again) 

• “the intrinsic relationship between iwi and hapū and te Taiao” 
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• The objective “that all persons exercising powers under the 

legislation must give effect to the principles of te Tiriti o Waitangi”.   

This directive is fraught with uncertainty, especially as we are advised by 

the Waitangi Tribunal the Treaty principles are always evolving to suit 

changing beliefs and circumstances. 

• The term ‘well-being’ with the definition of “the social, economic, 

environmental, and cultural well-being of people and communities, and 

includes their health and safety.” 

 

Along with these concepts, vague terms are abundant throughout the legislation. 

For instance, Māori terms and various concepts are core elements, yet they have 

no clear definition. To add to the uncertainty, the meaning of such terms and 

concepts is far from uniform. The regional variations in the understanding of 

customary practises such as tikanga can vary from iwi to iwi. As Supreme Court 

judge Justice Joe Williams said, it is not for the courts to declare tikanga or to 

change it, but for tribal experts to define.  

If this is the case, there are several questions that need to be addressed by the 

government - and they are not is this legislation - such as: 

• Who defines the meaning when there is no clarity in law? Who, then, 

makes the decision?   

• Is the country to be presented with a set of beliefs that we are asked to 

accept and adhere to, without questioning, without rational 

understanding?  

• Will there by different definitions by region, and therefore different 

interpretations of the law by region?  

• What might be the consequences of all this confusion?   

• What are the legislators’ intentions here? Is it to allow the courts to define 

these concepts and terms over time?  

 

Under this legislation the country faces the challenge of managing intangible 

concepts and ambiguous and imprecise law. This will likely result in the need for 

such concepts and terms to go to the court for definition, thereby shifting policy-

making powers from Parliament to the Courts. This has been a key complaint 

with the RMA, which again is unresolved in this legislation. 
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Such a situation where law is heavily dependent on court interpretation is 

undesirable. This means that Parliament and the citizens are not clear on what 

the law will do; and, secondly, the responsibility for defining the law is shifted 

from the democratically elected Parliament to appointed judges. 

 

The legislation is overly complicated and will generate such interpretative and 

operational costs that it may prove unworkable. Who would want such flawed 

legislation as their legacy of their time in Parliament? 

 

If the bill proceeds in its current form, we believe it will do more harm than 

good. A basic principle for a successful society is clear law. This legislation is 

negligent in this requirement. We submit that the above questions must be 

answered satisfactorily before the legislation is taken any further. 

 

Therefore, we recommend that the Government withdraw the Bill and replace it 

with enabling legislation that: 

• retains local decision-making to ensure that decision-makers are directly 

accountable to local communities; and 

• defines all important words and concepts to give a reasonable minimum 

of legislative certainty.  

 

Thank you for your time and attention. 

 
Lee Short 

Democracy Action 

 

Reference: 
The Legislation Design and Advisory Committee Inquiry on the Natural and Built 

Environments Bill http://www.ldac.org.nz/assets/submissions/LDAC-submission-

Inquiry-on-the-Natural-and-Built-Environments-Bill-2021-08-04.pdf 
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