
 

 
 

24 June 2022 
 
Executive Officer 
Pastoral Land Board  
PO Box 496 
Palmerston NT 0831 
 
By email only: PastoralLandBoard@nt.gov.au  
  PastoralAssessment.DEPWS@nt.gov.au  
 
Dear Pastoral Land Board 
 
Submission under section 91G(3)(c) of the Pastoral Land Act 1992 (NT) regarding 
Newcastle Waters Station Land Clearing Application  
 
1. We act on behalf of Environment Centre of the NT Inc. (ECNT). 

 
2. We refer to the application seeking consent under section 38(1)(h) of the Pastoral Land 

Act 1992 (NT) (PL Act) to clear 3,990.55 of native vegetation at Newcastle Waters 
station dated 17 May 2022 (the Application). The Application was submitted on behalf 
of the Consolidated Pastoral Company Pty Ltd (the Applicant).  

 
3. This submission is made in accordance with section 91G of the PL Act.1 We refer to the 

obligation on the Pastoral Land Board (the Board) to consider this submission before 
making a decision whether to grant a clearing permit. 2  
 

4. Our client submits that the Application should be refused for the following reasons: 
 

a. The Applicant does not provide information about or engage with potential 
environmental risks associated with the Proposal;  
 

b. The Board would be acting inconsistently with the objects of the PL Act if the 
Application was approved;  

 
c. The Board should refer the Application for assessment under the Environment 

Protection Act 2019 (NT) (EP Act); and 
 

d. The Board should refer the Application for assessment under the 
Environmental Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC 
Act). 

 
5. Further detail is provided below in relation to these reasons.  

 

                                                
1 Pastoral Land Act 1992 (NT) (PL Act), s 91G(3)(c)  
2 PL Act, s 91H(1)(a)  
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Summary of the Proposal  
 
6. The Applicant proposes to clear 3,990.55 hectares of native vegetation at Newcastle 

Waters Station, on NT Portions 2093 and 4275 (the Proposal).  
 

7. The stated purpose of the land clearing is ‘to expand existing dryland cropping area (of 
996 hectares) for dryland forage sorghum production’.1065.04 hectares of land at 
Newcastle Waters Station have previously been cleared, according to the Application.  

 
8. The Application identifies 5 fauna species listed under the EPBC Act as matters of 

national environmental significance within 10km of, or with a reasonable likelihood of 
occurring within, the proposed clearing area. These are the Gouldian finch, the Princess 
parrot, the Grey falcon, the Painted honeyeater, and the Yellow Spotted monitor. No 
threatened flora species are identified as being likely to occur in the proposed clearing 
area. The Application considers the risk to all identified threatened species to be ‘low’ 
namely because the area ‘is relatively small’ or ‘is unlikely to provide habitat for the 
identified species.’ The Application states that there are no important biodiversity values 
within proximity of the proposed clearing extent, and no wildlife corridors are necessary 
as the ‘area is entirely grassland so there is no need to retain structural complexity…to 
assist movement of birds and arboreal species’.3  

 
9. The Application states that there are no sensitive features within proximity of the 

proposed clearing extent. It states that there are no drainage depressions, streams, 
wetlands, sinkholes or groundwater dependent ecosystems.4  

 
10. There are two archaeological sites located within the property - one stone artefact site, 

approximately 3.7kms west of the clearing extent, and one possible contact site, 
approximately 3.5kms west/southwest of the clearing extent. The documents indicate 
that no archaeological survey was undertaken within the property to identify 
archaeological sites within the clearing area, and that the risk to archaeological sites is 
low as the works ‘will not result in disturbance or destruction’ and that ‘no planned works 
will impact the site.’5 An email from the NT Heritage Branch contained in the Application 
states that there may be other as yet undiscovered archaeological sites.6 The email also 
states that there are rocky outcrops within 500m of the clearing extent and that care 
should be taken during any clearing activities. 7 

 
11. The greenhouse gas emissions associated with the proposed clearing are noted to be 

390,821 tCO2e.8 
 

12. Chemical use is proposed in the Application. Chemicals such as Basal bark, Kamba M, 
Glyphosate and Grazon Extra will be applied by boom spray (rather than through aerial 

                                                
3 Application by Consolidated Pastoral Company dated 27 May 2022 for consent to clear native vegetation under 
the s 38 of the PL Act (the Application), p 9 
4 The Application, pp 7-8 
5 The Application, p 13  
6 The Application, p 72 
7 The Application, p 64 
8 The Application, p 14 
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application).9 Use of fertilizer is also proposed. Details about the quantities to be used 
are not provided. 

 
13. A land capability assessment was undertaken and notes that all land within the proposed 

clearing extent can be characterised as Land Type A.10 In relation to sodicity, slope, soil 
depth, surface rock and wind erosion, the land is classified as Class 1. In relation to 
drainage, the land is classified as Class 3. Drainage is noted to be the most limiting 
factor in relation to land capability. Initially the overall land type was assessed to be 
Class 3, but this was amended to Class 2.11 The reason being that ‘the mean annual 
rainfall at Newcastle Waters Post office was 590.5mm and while the land type is 
imperfectly drained it is not subject to high annual rainfall’. The Northern Territory 
Planning Scheme Land Clearing Guidelines (the Planning Guidelines) state that ‘the 
most limiting factor determines the final class’ but notes that the class can be amended 
if, for example, the proposed pasture species is suited to imperfectly drained soils.12  

 
14. The Application states ‘Land Type A is located in the Wiso river basin and situated in 

the sub-catchment that also contains Lake Woods, a large lake approximately 32km 
south of the proposed land development area. Land Type A is located approximately 
8km west of the Newcastle Waters major drainage line that feeds Lake Woods and is 
therefore not in close proximity to be likely affected by flooding of this drainage line 
during extreme prolonged rainfall events.’13  

 
15. A land suitability assessment was not undertaken. The Planning Guidelines state that 

land suitability assessments are usually required where large-scale agriculture, including 
irrigation, is proposed. 

 
16. The Land Management Plan states that the mean annual rainfall at Newcastle Waters 

township is 500.3mm. The length of slope within the proposed clearing area is noted to 
be minimal, with the highest length of slope being 3.3km, and the slope ranging from 0 
to 1% slope within the area.14 A table shows that rainfall runoff flows within all of the 
proposed clearing areas. We note that no buffer is proposed at the property boundary 
because the ‘boundary does not align with fence lines, and the retention of property 
boundary buffers is inconsequential and ineffective in providing connectivity.’15 We note 
that there appear to be no wildlife corridors or land management buffers proposed within 
the clearing extent.  

 
17. The Land Management Plan notes that there is a risk of runoff on overland flow overlying 

the proposed development area due to chemical and fertiliser use. The likelihood of this 
occurring is noted to be ‘very low.’ The Land Management Plan also notes the risk of 
soil disturbance and erosion during clearing, and states that the risk is ‘minimal’ as the 
plan is to plant the crop early in the wet season enabling early crop establishment.  

                                                
9 The Application, p 12, p 15 
10 The Application, pp 48-57 
11 The Application, p 56 
12 Department of Environment, Parks and Water Security, Land Clearing Guidelines: Northern Territory Planning 
Scheme, Version 1.3 September 2021 (the Planning Guidelines), p 26 
13 The Application, p 49 
14 The Application, p 62 
15 The Application, p 63 
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18. Maps of the Proposal appear to note that there is also a plan to construct fence lines. It 

is not clear whether the fences are already there, or whether the Proposal includes their 
construction.16  

 
19. At the end of the Application, there is a ‘Pre-referral Screening Tool’ in which the 

Applicant must determine whether referral to the Northern Territory Environmental 
Protection Authority (NTEPA) is required.17 The Applicant determined that referral was 
not required, stating that there was no risk to land, water, sea, air or people as a result 
of the Proposal.  

 
The Pastoral Land Act  

 
20. The PL Act sets out the powers and duties of the Minister, the Board and lessees with 

respect to the administration of pastoral leases. It also sets out a process for applying 
for permits to clear native vegetation on pastoral land. The purpose of the PL Act is 
reflected in its objects clause which states, inter alia, at section 4: 

 
The objects of this Act are:  
(a) to provide a form of tenure of Crown land that facilitates the sustainable use of land 

for pastoral purposes and the economic viability of the pastoral industry; 
(b) to provide for:  

(i) the monitoring of pastoral land so as to detect and assess any change 
in its condition;  

(ii) the prevention or minimisation of degradation of or other damage to 
the land and its indigenous plant and animal life; and 

(iii) the rehabilitation of the land in cases of degradation or other damage… 
 

21. Section 5 of the PL Act reinforces the importance of the objects clause, stating that the 
Board:  

‘in administering this Act and in exercising a power or performing a function in relation 
to pastoral land, shall act consistently with, and seek to further the objects of the Act’.18  
 

22. The word ‘sustainable’ used in section 4(a) is not defined in the PL Act. Sustainable use 
however has been interpreted by Australian courts, and generally includes principles of 
ecologically sustainable development, such as the precautionary principle, the principle 
of intergenerational equity, the principle of biodiversity conservation and ecological 
integrity. 19 Per Telstra Corporation Limited v Hornsby Shire Council [2006] NSWLEC 
133, it is now accepted that the concept of sustainability applies to the environment as 
well as development, and that sustainable development should ‘improve the total quality 
of life, both now and in the future, in a way that maintains the ecological processes on 
which life depends.’20 The case explains that the principle of sustainable development 

                                                
16 The Application, pp 69-70 
17 The Application, p 82 
18 PL Act, s 5 
19 See Telstra Corporation Limited v Hornsby Shire Council [2006] NSWLEC 133 (Telstra v Hornsby) 
20 Telstra v Hornsby at [109] quoting the Department of Environment and Water Resources, Australian National 
Strategy for Ecologically Sustainable Development, (Canberra, AGPS, 1992) 
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has been further refined and includes three components – economic development, 
social development and environmental protection as interdependent and mutually 
reinforcing pillars.21 In light of this interpretation of sustainable use, the Board must take 
environmental principles such as the precautionary principle into account when making 
decisions about land clearing permits.   
 

23. The word degradation (used in section 4(b)(ii)) is defined in the PL Act as: 
 

‘in relation to land, means a decline in the condition of the natural resources of the land, 
including the capacity of the land to sustain pastoral productivity, resulting directly or 
indirectly from human activities on or affecting the land.’  

 
24. Importantly, section 4(b)(ii) also refers to the prevention or minimisation of degradation 

or damage to indigenous plants and animals.  
 

25. Native vegetation clearing at a large scale, particularly previously uncleared land, 
naturally poses a risk of degradation or damage to land, indigenous plants and animals. 
The Board, per section 5 of the PL Act, is bound by a strict duty to act consistently with 
and seek to further the aim of preventing or minimising degradation or damage to land 
and indigenous plants and animals. There is an objective standard to this requirement 
that must underpin the decisions of the Board in relation to whether to grant permits to 
clear native vegetation.  

 
26. The Board must also consider submissions, relevant guidelines and any other matters 

the Board considers relevant when making a decision about a clearing permit.22 Sections 
91A to 91ZB guide the Board in relation to its decision, but ultimately these provisions 
must be read consistently with the objects clause.  

 
27. Under section 91H(1)(b), the Board must take into account relevant guidelines issued 

by the Board under section 91E.23 The Board has issued guidelines, these being the 
Pastoral Land Clearing Guidelines (PLC Guidelines). The PLC Guidelines state that 
the Board aims to ensure pastoral land clearing:  

 
(a) avoids impacts on environmentally significant or sensitive vegetation;  
(b) is based on land capability assessments;  
(c) avoids impacts on drainage areas, wetlands and waterways;  
(d) avoids habitat fragmentation and impacts on native wildlife corridors; and  
(e) avoids impact on highly erodible soils.24   

And that in deciding each application, the Board should consider the extent to which the 
Application meets this criteria listed above, having regard to matters such as:  

(a) the suitability of the site for the proposed use 
(b) the values associated with the environmental characteristics and the site 
(c) the significance, extent and likelihood of any potential environmental impacts 

                                                
21 Telstra v Hornsby at [112] quoting The Plan of Implementation of the World Summit on Sustainable 
Development, Johannesburg, 2002 
22 PL Act, s 91H 
23 PL Act, s 91E(1)  
24 Pastoral Land Board, Pastoral Land Clearing Guidelines, March 2022, p 6 (PLC Guidelines) 
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(d) the measures the application proposes will be implemented to mitigate any 
potential impacts. 

 
28. The PLC Guidelines also gives content to subsection 91H(1)(c) of the PL Act, stating 

that relevant considerations for the Board to take into account include but are not limited 
to: whether the clearing is necessary for the intended use, environmental issues under 
the EP Act, environmental issues under the EPBC Act, the Planning Guidelines, the 
presence of threatened wildlife, impacts on regional biodiversity, retention of native 
vegetation adjacent to waterways, presence of permanent and seasonable water 
features.25  

 
29. Lastly, section 91H(2) of the PL Act grants power to the Board to either approve or refuse 

to grant the clearing permit. Section 91H read together with the objects clause provide 
a clear mandate on the Board to consider environmental risks and harms, including land 
degradation, in performing its functions under the PL Act.   

 
30. In our view, application of the precautionary principle to decision-making powers 

exercisable by the Board should operate in the present circumstances. There is relevant 
evidence of risk of serious harm to the environment combined with a substantial degree 
of scientific uncertainty as to the impacts of the Proposal. Existing investigations are 
limited, with little to no engagement with the potential risks and no range of management 
options considered. In that context, and consistently with section 4(a) of the PL Act, a 
precautionary approach should be applied to the decision making power of whether to 
grant or refuse the clearing permit.  

 
31. As explained below, the Applicant has made little effort to engage with prevention or 

minimisation of land degradation in its Application or with principles of sustainability. Our 
client submits that the Board cannot approve the Application based on the information 
that is currently available, as to do so would be inconsistent with the objects of the PL 
Act and the duties of the Board. In our view, the Board must exercise its power to refuse 
the Application in order to anticipate and avoid environmental damage.  

 
Failure to provide information and engage with potential environmental risks 
associated with the Proposal 

 
32. There is insufficient detail in the Application for the Board to properly assess the potential 

environmental risks associated with the Proposal.  
 
Threatened species  
 

33. The Application refers to five threatened species that may be impacted by the Proposal 
(the Gouldian finch, Grey falcon, Yellow spotted monitor, Princess parrot, and Painted 
honeyeater). Using the protected matters tool available on the Department of 
Environment and Water website, we produced a protected matters search report noting 
all matters of national environmental significance within a 10km of the proposed clearing 

                                                
25 PLC Guidelines, p 9 
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extent (enclosed). The following five further species were identified as being known or 
likely to occur in the Proposal area but are not included in the Application: 

a. Greater Bilby  
b. Northern Brushtail Possum 
c. Plains Death Adder 
d. Fork-tailed swift (migratory) 
e. Sharp-tailed Sandpiper (migratory) 

 
34. A number of other species are also noted as ‘may’ occur within the 10km radius of 

proposed clearing extent, including the Painted snipe, Curlew sandpiper, Masked owl, 
Night parrot, and Red goshawk. The failure to describe all species with a reasonable 
likelihood of occurring within the habitat comprising the proposed clearing extent is 
failure to comply with a basic requirement for an application for a clearing permit (see 
section 8.1 of the Application form). 

 
35. In relation to the species that are described, we note that very little information is 

provided about the suitable habitat for the species, or feeding and foraging habits. We 
also note that the Gouldian finch is described as vulnerable under the EPBC Act, when 
in fact it is listed as threatened.26  

 
36. Of the five species noted above at paragraph [33], it appears that there would be suitable 

habitat at least for the Greater Bilby and Plains Death Adder within the proposed clearing 
area.27 Northern Brushtail possums are thought to usually inhabit trees but do feed on a 
large range of insects and plants, and therefore may be also be impacted by the 
Proposal.28 The Fork-tailed swift can be found in a range of habitats, from inland open 
plains to wooded areas,29 and the Sharp-tailed Sandpiper is reported to prefer grassy 
edges of shallow and inland freshwater wetlands, sewerage farms, flooded fields, 
mudflats, mangroves and beaches.30    

 
37. In relation to the Greater Bilby, which is listed as vulnerable under the EPBC Act, the 

absence of this species from the Application is of serious concern. The Greater Bilby is 
thought to be in decline and land clearing is stated as a key threat according to the 
Commonwealth Conservation Advice (enclosed).31 According to a brief review of the 
Atlas of the Living World, there also appears to be a detection record of the species 
close to the proposed clearing extent. We are also instructed that Bilbys generally inhabit 
the area. Reducing or fragmenting available habitat has the potential to have a 
significant impact on the species. Failure to include this species in the Application 
represents a failure to identify risks to the environment as a result of the Proposal and 
means that the Board cannot ensure, that in approving the application, it would meet its 

                                                
26 Threatened Species Scientific Committee, Conservation Advice, Erythrura gouldiae (Gouldian finch), 7 
December 2016 
27 Threatened Species Scientific Committee, Conservation Advice Macrotis Iagotis (Greater Bilby), 15 July 2016 
(Bilby Conservation Advice), and Threatened Species Scientific Committee, Conservation Advice Acanthophis 
hawkei (Plains Death Adder), 20 December 2011 (Adder Conservation Advice) 
28 Threatened Species Scientific Committee, Conservation Advice Trichosurus vulpecula arnhemensis (Northern 
Brushtail Possum), 11 May 2021 
29 Department of Environment, Referral guideline for 14 birds listed as migratory species under the EPBC Act’, 
September 2015 (draft), p 15 
30 Bird Life Australia, Sharp-tailed Sandpiper, here: https://www.birdlife.org.au/bird-profile/sharp-tailed-sandpiper 
31 Bilby Conservation Advice  
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obligations under the PL Act to act consistently with its objects of preventing or 
minimising damage to indigenous animal life. 

 
38. In a similar vein, the Death Plains adder (listed as vulnerable under the EPBC Act) is 

known to inhabit Barkly tablelands, including Mitchell Grass Downs, according to the 
Conservation Advice for the species (enclosed).32 Habitat modification due to increased 
grazing pressure is noted to be a potential threat to the species. At a minimum, a basic 
assessment of suitable habitat in the area, and potential impacts of clearing is required.  

 
39. Further the Planning Guidelines make clear that when considering the risk to threatened 

species as a result of land clearing, the Applicant should consider the regional context 
and surrounding areas, and should provide strategies to avoid or mitigate risk.33 This 
information is not contained in the Application.  
 
Native vegetation 
 

40. The Application does not state the percentage of native vegetation that is present on 
Newcastle Waters station. The Planning Guidelines state that Applications should 
consider the extent of remnant vegetation at a regional level, and the connectivity 
between the areas of remnant vegetation.34 It is unlikely that the Board would be able to 
determine the total hectares of native vegetation that the Application proposes to clear, 
and what percentage of native vegetation will remain if the clearing is approved. Further 
information about the total area of native vegetation that exists on Newcastle Waters 
station is required for the Board to be able to properly assess the Application.  
 
No explanation in relation to buffer zones or wildlife corridors 

 
41. The Application states that no property boundaries will be implemented as they are 

‘inconsequential’ and ‘ineffective in providing connectivity.’ The Planning Guidelines 
recommend property boundary buffers for properties over 100 hectares of at least 200 
metres. The Planning Guidelines further state that where retention of property boundary 
buffers are not considered feasible, detailed reasons and supporting evidence is 
required, as well as demonstration of how risks will be appropriately mitigated. It is not 
clear why including property boundary buffers would be ‘ineffective.’ Further information 
is needed.  
 

42. As noted above at paragraph [8], the Application also states that wildlife corridors are 
not required, as ‘[without] fencing, any retained corridor would likely be subject to heavy 
grazing by cattle and therefore be of low habitat value.’ The fact that the corridor would 
be ineffective without fencing does not engage with the potential risks to wildlife 
associated with the Proposal. The Planning Guidelines state that applications should 
firstly aim to ‘avoid’ harm, rather than ‘mitigate’ harm, and more specifically that land 
clearing should avoid impacts on native wildlife corridors.35 The Applicant fails to 

                                                
32 Adder Conservation Advice 
33 Planning Guidelines, p 40 
34 Planning Guidelines, p 40 
35 Planning Guidelines, p 17, p 39 
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acknowledge the potential harm to wildlife as a result of the Proposal and does not 
provide any information about how it intends to avoid these risks.  

 
43. We note that the Development Consent Authority, which in this case is the Board, has 

the discretion to allow or disallow the Applicant to comply with the Planning Guidelines 
in relation to buffer zones.36 Our client submits that the Applicant is required to engage 
with the potential risks associated with the land clearing in a meaningful way, and that 
further explanation is required in relation to the lack of buffer zones or corridors.  

 
Imperfectly drained soil  

 
44. As noted above at paragraph [13], the Land Capability Assessment indicates that the 

soil in the clearing extent is ‘imperfectly drained.’ This would ordinarily attract at Class 3 
rating, meaning ‘marginal’ and ‘land with severe constraints requiring considerable 
management practices.’37  The Applicant states that due to low rainfall, imperfectly 
drained soil could be classed as Class 2 instead of Class 3. This explanation does not 
engage with the particular crops that are proposed to be planted and grown and how 
this would interact with imperfectly drained soil, nor the fact that area can be subject to 
flooding.  
 

45. Furthermore, Class 2 soils are noted to require more than simple management practices 
of Class 1.38 It is not clear what management practices (if any) will be employed to 
mitigate risks associated with imperfect drainage. More information is needed to properly 
understand the significance of imperfectly drained soil and the Proposal. 
 
Drainage lines and waterways 
 

46. The Application states that there is a major drainage line 8km west of the clearing extent 
but that it is not likely to be affected by flooding during prolonged rainfall. We note 
however that Newcastle Waters can be subject to flooding and if a significant amount of 
rain occurred, the drainage line could feasibly be impacted by the Proposal, particularly 
given the soil is imperfectly drained. Proximity to the drainage line raises questions 
about the impacts of sediment and pesticide run-off, pesticide as well as erosion. The 
Applicant should be required to provide further information about how the drainage line 
is affected during prolonged rainfall, including information about flooding at Newcastle 
Waters, and any minimisation strategies it will implement in the event of prolonged 
rainfall.  

 
47. We also refer to Lake Woods, which is hardly mentioned in the Application. Lake Woods 

is listed as a nationally and internationally important wetland, and a ‘site of conservation 
significance’ lying 32kms south of the proposed clearing extent.39 The Lake usually 
occupies an area of 350 km2, but during periods of major flooding it can occupy an area 

                                                
36 Planning Guidelines, p 35 
37 Planning Guidelines, p 26 
38 Planning Guidelines, p 26 
39 The Application, p 49 
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of 850km2 and up to 1000km2.40  During periods of inundation, it is noted that it can 
reach the lower parts of Newcastle Creek. According to a Beetaloo ecology report 
produced by the CSIRO, the Newcastle Waters area contains a complex groundwater 
system that is all connected.41 Given the importance of nearby wetlands, and the water 
connectivity, further information is required in relation to water drainage, groundwater 
systems, and potential impact of flooding to properly assess how the Proposal may 
impact the existing ecosystem.  

 
Context and potential cumulative impact 

 
48. Our client’s view is that potential environmental impact as a result of land clearing must 

be assessed in the context of other development in the area. Clearing 3,990 hectares of 
native vegetation (which is a large area in its own right) needs to be considered in a 
regional context.  
 

49. Newcastle Waters and the area where clearing is proposed is situated on either side of 
Beetaloo Propacc Rd, which provides access to Beetaloo Station from the Stuart 
Highway. Unconventional shale and gas exploration has already commenced on 
Beetaloo Station, as well as other stations around Newcastle Waters.42 The potential 
impact of land clearing should be assessed in this context.  

 
50. In relation to the potential impact to threatened species’ habitat, it is also relevant to look 

at the available habitat and the proportion of that habitat that is at risk or threatened. 
There is no information about where alternate habitat may be available for species that 
are likely to be impacted by the Proposal. We note that since 2019, the Sturt Plateau 
Pastoral District has had 27,509.47 hectares of land approved for clearing. Newcastle 
Waters Station is adjacent to the Sturt Plateau Pastoral District. Similarly, the Barkly 
Pastoral District, of which Newcastle Waters is a part, has had 11,199.34 hectares of 
land approved for clearing since 2019. Newcastle Waters Station itself, has also had a 
number of permits granted since 2019. Vast areas of land have been approved for 
clearing in the region, which must be taken into account when considering the prevention 
and minimisation of land degradation in relation to the Application.  

 
51. The Planning Guidelines make clear that ‘regional context’ should be considered when 

determining the risk to threatened species. Regional level includes the area surrounding 
the property, typically the catchment or the bioregion. 43  In assessing the risk to regional 
biodiversity at Part 8.7 of the Application, the Application states that ‘there are no 
important biodiversity values within and in proximity to the proposed clearing extent.’ 
This cannot rationally be considered engagement with biodiversity values at a regional 
level.  

                                                
40 Northern Territory Department of Natural Resources and Environment, Biodiversity Conservation Unit, Division 
of Environment, Heritage and the Arts, Lake Woods, 2009 
41 Rees, Oberpriler, Nielson, Watson, Shackleton, Davis, Characterisation of the stygofauna and microbial 
assemblages of the Beetaloo Sub-basin, Northern Territory, CSIRO 2020, p 53 
42 We refer to ecological report prepared in relation to gas exploration in the Beetaloo region, which also contains 
geological and other environmental information about the regional generally - Department of Agriculture, Water 
and the Environment, Geological and environmental baseline assessment for the Beetaloo GBA region: 
Geological and Bioregional Assessment Stage 2, 2020 
43 Planning Guidelines, pp 39-40 
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52. In terms of the regional context, we note that Newcastle Waters Station is part of the 

Mitchell Grass Downs (MGD) bioregion. The MGD bioregion is recognised by the 
Australian Government as one of 23 Conservation Management Zones of Australia.44 
We are instructed that despite this, only 0.6% of the Northern Territory portion of the 
MGD bioregion is reserved. The MGD bioregion has many distinctive features, including 
grasslands that harbor several endemic reptiles and a number of ant species, multiple 
endemic plant species, significant waterbird colonies and wetlands.45 Given the 
distinctiveness of the MGD bioregion, the lack of protection through the reserve system, 
the ongoing impacts of pastoral development, and the lack of information contained in 
the Application, the Proposal should be carefully scrutinised. 

 
The Board should refer the Application to the NTEPA under the EP Act  

 
53. In light of the matters set out above, particularly in relation to the potential risks to listed 

threatened species and on drainage lines within the region, there is compelling evidence 
that the Proposal has the potential to have a significant impact on the environment. We 
do note however (and as is noted above) that further information is likely to be required 
to identify the full extent of any risk, as well as other potential risks.  
 

54. We note that the EP Act commenced operation in mid-2020 and is relatively new NT 
legislation establishing a comprehensive scheme for environmental protection, including 
biodiversity conservation in the NT. The breadth of the Act is reflected in in its objects 
clause which states at section 3:  
 

The objects of this Act are:  
(a) to protect the environment of the Territory; and  
(b) to promote ecologically sustainable development so that the wellbeing of the people 
of the Territory is maintained or improved without adverse impact on the environment 
of the Territory; and  
(c) to recognise the role of environmental impact assessment and environmental 
approval in promoting the protection and management of the environment of the 
Territory… 

 
55. The concept of ‘environment’ in turn is broad and encompasses social and biological 

elements of the natural environment. Part 4 of the Act sets out a detailed referral and 
assessment process for proposed actions impacting on the environment. Under that 
Part, sub-section 48(a) mandates that a proponent must refer a proposed action to the 
NT EPA for assessment that has the potential to have a significant impact on the 
environment. This obligation is broad and requires referral where there is potential for 
direct, indirect and cumulative impacts (see meaning of ‘impact’ under section 10). The 
Applicant has determined that in this instance a referral is not required.  
 

                                                
44 Australian Government Department of Environment, Conservation Management Zones of Australia: Mitchell 
Grasslands, 2015  
45 Fisher, Baker and Woinarski, National Land & Water Resource Audit, Mitchell Grass Downs, Northern 
Territory, March 2002 
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56. Section 50(2) of the EP Act grants power to the Board to refer the Application to the 
NTEPA, and states: 

(2) The statutory decision-maker: 
a) may refuse to consider the application until the action is referred to the NT EPA 

under this Division and a decision is made on the referral; and 
b) must take all reasonable steps to encourage the proponent to refer the action to the 

NT EPA; and  
c) may refer the action to the NT EPA. 

 
57. We submit that, per section 50 of the EP Act, the Board should either refuse to consider 

the Application until it has been referred to the NTEPA, encourage the Proponent to 
refer the Application to the NTEPA or refer the matter itself.  
 
The Board should refer the Application to the Federal Minister for Environment 
and Water under the EPBC Act  

 
58. For the reasons outlined above, our client also submits that there is compelling evidence 

to refer the Proposal for assessment under the EPBC Act. The Application makes 
several references to the presence of threatened species, and also fails to include 
reference to specific threatened and migratory species that are likely and known to 
inhabit the clearing extent. 
 

59. Under sections 18 and 20 of the EPBC Act it is an offence for a person to take an action 
that will or is likely to have a significance impact on a listed threatened or migratory 
species if that person does not have approval for the action.46 Our client is of the view 
that the Proposal has the potential to significantly impact threatened and migratory 
species, and that the action must be referred to the Commonwealth Minister for the 
Environment to determine whether it is a controlled action requiring approval.  

 
60. As an agency of a self-governing Territory, the Board can exercise its discretion to refer 

a proposal to the Minister for a decision whether or not the action is a controlled action, 
if the agency has administrative responsibilities relating to the action.47   

 
61. Our client submits that the Board should refer the Proposal under the EPBC Act for a 

decision on whether it is a controlled action requiring assessment.  
 
It would be inconsistent with the PL Act for the Board to grant the clearing permit 
  

62. In conclusion, our client submits that the Board cannot rationally grant the clearing 
permit based on the information contained in the Application. In Minister for Immigration 
and Citizenship v Li [2013] HCA 18, the Court held that authority to make decisions 
conferred by a statute must be exercised according to law and reason, and genuinely 
consider the information before it.48 A rational decision by the Board in this context 
requires further information about the potential environmental impacts for it be able to 
grant a clearing permit according to law (i.e. consistently with the PL Act) and reason.     

                                                
46 Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act), s18(1), s 20(1) 
47 EPBC Act, s 69(1) 
48 Minister for Immigration and Citizenship v Li [2013] HCA 18 per Gageler J 



13 
 

 

63. We submit that it would be inconsistent with section 4(a) (facilitating sustainable use of 
the land), and section 4(b)(ii) (prevention or minimisation of land degradation or other 
damage to the land and its indigenous plant and animal life) of the PL Act to grant the 
clearing permit based on the information outlined in the Application. The Board is 
therefore not permitted to approve clearing in accordance with section 5 of the PL Act. 

 
ECNT’s request  

 
64. For the reasons outlined in this submission, we request that the Board: 

 
a. Refuse the Application for a permit to clear native vegetation; and 

 
b. Refer the Application for assessment under the EP Act; and  

 
c. Refer the Application for assessment under the EPBC Act. 

 
65. Our client’s rights are reserved.  

 
66. If you would like to discuss ECNT’s concerns and requests, please contact me by email 

at laura.dreyfus@envirojustice.org.au or by phone (03 8341 3124). 
 
Yours sincerely 
 
 
 
Laura Dreyfus 
Lawyer 
Environmental Justice Australia  
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