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Section 167(1) of the Law - Offence relating to protection of children from harm and hazards 

The approved provider of an education and care service must ensure that every reasonable 
precaution is taken to protect children being educated and care for by the service from harm 
and from any hazard likely to cause injury. 

Penalty: $10 000, in the case of an individual 

   $50 000, in any other case. 

 

Regulation 104(1) - Fencing 

The approved provider of an education and care service must ensure that any outdoor space 

used by children at the education and care service premises is enclosed by a fence or barrier 

that is of a height and design that children preschool age or under cannot go through, over or 

under it. 

Penalty: $2200. 

 

Decision 

 

6. The Authority has considered all the information supplied by the Provider and is satisfied that 

there is sufficient evidence to substantiate an offence under section 165 of the Law, engaging an 

offence under section 167 of the Law in this instance. 

 

7. In relation to section 165 of the Law, the Authority is satisfied, on the balance of probabilities, 

that the Provider did not ensure adequate supervision at all times on 17 October 2023. This 

resulted in in the two children being able to leave the Service unnoticed by educators.  

 
8. Furthermore, the Authority is satisfied, on balance of probabilities, that the Provider failed to 

ensure all reasonable precautions were undertaken to protect children, by not ensuring adequate 

supervision of the children, and by not having secure fence lines meeting the requirements of 

Regulation 104, the incident has further engaged a contravention of section 167(1) of the Law. 

 
9. The very nature of the incident, admissions to the incident occurring as detailed and the 

Provider’s management of matter supports the contravention being determined. 

 
10. A Provider’s obligations under sections 165(1) and 167(1) of the Law is positively and strongly 

framed – the Provider must always ensure adequate supervision, and that every reasonable 

precaution is taken, to protect children being educated and care for by the service from harm and 

from any hazard likely to cause injury or illness. Adequate supervision is viewed as a reasonable 

precaution to be taken to protect children from harm and hazard likely to cause injury or illness. 

 

11. Furthermore, it is considered a reasonable precaution to ensure that staffing and supervision 

levels always meet the emotional, developmental, and physiological needs of children and 

educators alike. These staffing and supervision levels may need to be adapted to be above 

minimum regulated ratio levels to protect children from harm and hazard likely to cause injury – 

both physically and psychologically. 

 






