


to size, attachments to the Notice have not been included with this Decision but can be 
provided upon request.  

 
7. The Notice set out the allegations and relevant evidence supporting offences under the Law, 

allegations were as follows: 
 

Allegation One – Sections 165(1) and 167(1) of the Law 
It is alleged that between November 2021 and December 2021, the Provider failed to ensure 
that all children being educated and cared for at the Service, were adequately supervised at all 
times, specifically, in the Inventors room where educators also supported children requiring 
extra guidance, contravening s165 (1) of the Law, engaging a further contravention of 167(1) 
of the Law. 

 
Allegation Two – Regulation 177(2) 
It is alleged that on 10, 12, 23, 26 and 29 November 2021, the Provider failed to take 
reasonable steps to ensure prescribed records were maintained, specifically, that Working 
Directly with Children Records were inaccurate, in contravention of Regulation 177(2). 
 

8. On 23 May 2022, the Authority received a response to the Notice from the Provider. Refer to a 
copy of the response at Attachment B. Due to size, attachments to the response have not been 
included with this Decision but can be provided upon request. 
 
Law 
 

9. The following provisions of the Law and Regulations were engaged by the deliberations and 
decisions: 
 

Section 165(1) of the Law - Offence to inadequately supervise children 
The approved provider of an education and care service must ensure that all children being 
educated and cared for by the service are adequately supervised at all times that the children 
are in the care of that service. 

Penalty: $10 000, in the case of an individual 
          $50 000, in any other case. 

Section 167(1) of the Law - Offence relating to protection of children from harm and hazards 
The approved provider of an education and care service must ensure that every reasonable 
precaution is taken to protect children being educated and care for by the service from harm 
and from any hazard likely to cause injury. 

Penalty:  $10 000, in the case of an individual 
    $50 000, in any other case. 

Regulation 177 – Prescribed enrolment and other documents to be kept by approved 
provider: 
(1) For the purposes of section 175(1) of the Law, the following documents are prescribed in 

relation to each education and care service operated by the approved provider –  



(h) in the case of a centre-based service, a record of educators working directly with 
children as set out in regulation 151. 

 

(2) The approved provider of the education and care service must take reasonable steps to 
ensure the documents referred to in subsection (1) are accurate. 
 Penalty: $2000. 

 
Reasons 
 

10. The Authority has carefully considered the Provider’s response to the Notice, along with all 
available evidence, and is satisfied that on the balance of probabilities, there is sufficient 
weight of evidence to substantiate a contravention of the Law and Regulations. 
 

11. The Authority is satisfied that between November and December 2021, the Provider failed to 
ensure that all children were adequately supervised at all times, contravening section 165(1) of 
the Law, engaging a contravention of section 167(1) of the Law. 
 

12. Evidence gathered in the Authority’s investigation, include witness statements and documents, 
corroborating inadequate supervision and support of educators and children, including those 
children displaying challenging behaviours.  
 

13. The Providers response to the Notice was written in a manner that amounted to an admission 
of non-compliance with the Law and Regulations and included remedial action plans and 
strategies further supporting the Authority’s substantiation of the offences. 

14. For supervision levels to be deemed adequate under the Law, minimum regulated ratios may 
need to exceed the number prescribed, to meet the emotional, developmental, and 
physiological needs of all children, as well as the experience levels of educators, in guiding and 
supporting children’ challenging behaviours and additional needs.  

15. Furthermore, the Authority is satisfied that Regulation 177(2) has also been breached, on the 
balance of probabilities.  

16. The Provider has indicated that the working directly with children records produced under 
section 215 of the Law were non-compliant, noting that educators failed to record, at times, 
working directly with children accurately. 

17. The Authority acknowledges the existing regulatory action currently being undertaken and 
notes the additional information produced by the Provider in response to the Notice, 
regarding plans for corrective action being implemented with respect to the offences, 
including the following focus areas: 

a) Inclusion support; 
b) Behaviour support plans;   
c) Revisiting training; and 
d) Accuracy of prescribed records, including review and performance management. 






