Ms

ACT

Government

Education

Person with Management or Control
FEL Child Care Centres 4 Pty Ltd
T/A Busy Bees at Oxley

Dear Ms-

Decision to Issue Compliance Notice

As you are aware, Authorised Officers from the ACT Regulatory Authority (the Authority),
also known as Children’s Education and Care Assurance, recently investigated complaints
concerning Busy Bees at Oxley SE-40004895 (the Service), operated by FEL Child Care Centres
4 Pty Ltd PR-40004076 (the Provider).

| am satisfied that the Provider did not comply with the provisions of the Education and Care
Services National Law Act (ACT) (the Law) and the Education and Care Services National
Regulations (the Regulations).

Web addresses for the Law and the Regulations are provided for your convenience at the
end of this notice.

Background Facts

4,

On 28 January 2020, the Authority received a direct complaint alleging inadequate staffing
and an educator under the age of 18 years being left unsupervised with children.

In response to the complaint, the Authority carried out a risk audit at the Service on 29
January 2020 and obtained copies of prescribed records. Staffing levels could not be
analysed utilising those records, as working directly with children (WDWC) records were not
sufficiently complete or accurate.

On 7 February 2020, a further direct complaint was received concerning inadequate staffing.

The Authority determined to conduct an investigation into suspected offences of inadequate
staffing and supervision, and failure to take reasonable precautions to protect children from
harm and from hazard likely to cause injury.

The initial complaint was received again by the Authority on 19 February 2020.

Evidence gathered during the investigation included documentation from the Provider
produced under section 215 of the Law and details in the initial complaint. Due to
precautions initially implemented during the COVID-19 Pandemic, witness statements were
not obtained.
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22.

23.

24,

Having considered the evidence relevant to Allegation One (including that contained in the
Response) and the submissions of the Provider, | am satisfied that Allegation One has been
substantiated on the balance of probabilities.

| am satisfied that the Provider contravened sections 165(1), 167(1) and 169(1) of the Law by
failing to ensure adequate staffing at all times that children were educated and cared for at
the Service between 17 December 2019 and 31 January 2020.

| am satisfied that the Provider contravened section 169(2) of the Law on each day between
4 and 8 November 2019 (inclusive).

Allegation Two — Failure to Supervise Educator under 18 — NOT Substantiated

25.

26.

27.

In relation to Allegation Two, the Notice referred to the initial complaint and staff records for
an educator aged 15 - who was working directly with children between 15 and 31
January 2020. The Authority stated that no witness statements were obtained due to
Pandemic restrictions.

In its Response, the Provider stated that a 15-year-old educator was present, inducted and
introduced to staff. | note that the email sent to staff on 8 January 2020 entitled “Next
Week's Roster” stated “please take some time to introduce yourself to_ and
_who will be commencing with us this week ...” and does not mention her
age. However, in the email of 24 June 2020 to_ the Service manager stated
that she was sure all educators were aware of her age as she had specifically introduced her
to every team member, and spoke more specifically with the Lead Educator in the Voyager
uties and her age.

room abou

Having considered the evidence and the lack of witness statements due to hygiene
precautions, | am not satisfied that Allegation Two has been substantiated on the balance of
probabilities.

Allegation Three — Inaccurate Prescribed Records — Substantiated

28.

29.

30.

31.

In relation to Allegation Three, the Notice referred to prescribed documents (being WDWC
records) produced by the Provider under section 215 for the period 6 January 2020 to 31
January 2020. The bulk of the WDWC records produced were incomplete and inaccurate on
their face, in that educators had not recorded all sign in and sign out times.

In the Response, the Provider acknowledges that some of the documents required by the
Authority under section 215 were not completed accurately in some areas and refers to
inadequate completion of Working Directly with Children Checks (meaning working directly
with children records).

Having considered the evidence relevant to Allegation Three and the Provider’s concession in
the Response, | am satisfied that Allegation Three has been substantiated on the balance of
probabilities.

| am satisfied that Regulation 177(2) was contravened on numerous occasions between 6
and 31 January 2020.
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(3)  Anapproved provider must comply with a compliance notice under subsection (2)
within the period (being not less than 14 days) specified in the notice.
Penalty: $6 000, in the case of an individual
$30 000, in any other case.

40. The compliance notice is Attachment D to this Decision letter. You are required to take the
steps directed in the Notice to comply with the relevant provisions.

41. You must produce evidence of the steps required by the time indicated within the Notice at
Attachment D.

42. The Authority will also be maintaining its auditing of the Service to ensure compliance is
appropriately monitored, so as to ensure the health, safety and wellbeing of children being
educated and cared for.

Rights of Review

43. A decision to issue a compliance notice is a reviewable decision as defined in Section 190 of
the Law. Under section 191 of the Law, you may apply for an internal review of this decision.
Any application must be lodged within 14 days after you are notified of the decision (or, if
not notified, within 14 days after becoming aware of the decision).

44. An application for review may be made by completing the form ARO1 Application for Internal
Review of Reviewable Decision which can be obtained from the ACECQA website.

Legislation

45. The Law applies to you as a provider and any service you operate. The Law is applied in the
ACT by the Education and Care Services National Law (ACT) Act 2011
http://www.legislation.act.gov.au/a/2011-42/default.asp.

46. The Law and Regulations can be viewed at:

http://www.acecga.gov.au/national-law, and

http://www.legislation.nsw.gov.au/#/view/regulation/2011/653

47. Should you have any questions about this Decision or the Compliance Notice please contact
Tanya Masterman on email tanya.masterman@act.gov.au.

Yours Sincerely

Jo Williams

A/g Director

Early Childhood Policy and Regulation
ACT Education Directorate

271 August 2020

8|Page





