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Discrimination Legal framework 

COMMONWEALTH 
DISCRIMINATION LAW 

COMMONWEALTH 
EMPLOYMENT LAW 

STATE 
DISCRIMINATION LAW 

STATE AND 
COMMONWEALTH 

RELATED LAW 

Presenter
Presentation Notes
Crash course in discrimination law.Understand that some of you may have a discrimination law practice and others may be completely new to this area of law.Unlike some other areas of law, clients have many options.There are pros and cons to each jurisdiction.Choosing one option may cut off their access to other options which may be more favourable to them.Clients should get advice before lodging.



Discrimination protection 

Is it an area covered by 
discrimination law? 

Employment, including recruitment 
Contract work 
Education 
Provision of goods and services 
Accommodation 

Parental and carer status 
Disability 
Race 
Employment activity  
Religious belief or activity 

Direct and indirect discrimination 
Sexual harassment 
Victimisation and coercion 
Racial and religious vilification 
Adverse action 

Is there a protected 
attribute? 

Is the treatment 
unlawful? 



Attributes covered by discrimination law 

Presenter
Presentation Notes
Discrimination law only covers treatment because of certain protected attributes.We have only had protection from gender, sexuality and intersex discrimination at a federal level since 2013. In Victoria we have had sexuality and gender identity discrimination protection since 2000, however our gender identity discrimination protection has a restrictive definition, and we don’t yet have express protection from discrimination on the basis of sex characteristics or intersex status. Of course it is important to note that LGBTIQ clients can experience discrimination on the basis of other attributes such as race or disability. Note that it covers presumed attributes – story about man presumed to be gay because he liked to dance and dressed well.



Areas covered by discrimination law 

Presenter
Presentation Notes
Discrimination law only covers treatment in certain areas of public life.If the discrimination involved interaction with an organisation then it is likely to be covered. If discrimination occurred on the street with a stranger, or with a neighbour, then it is unlikely to be covered. However note vilification coming up.We see discrimination impacting on members of the LGBTIQ communities in their employment, their schooling, and their access to services. 



Treating someone unfavourably because of their protected attribute, or 
because of a characteristic of their protected attribute. 
  
 
 

 
 
 
 
 
 
 

Direct Discrimination  

Presenter
Presentation Notes
The most obvious form of discrimination.Many would have heard this example of a teacher in Western Australia being fired for being gay last year. This is an example of direct discrimination – his sexuality was the reason for the unfavourable treatment. We have also had clients who have been dismissed because of their LGBTIQ status, or bullied by co-workers because of their LGBTIQ status. We have also had clients verbally abused by service providers regarding their LGBTIQ status. The impact of this discrimination is significant and impacts of every aspect of their lives from their mental health to their financial security.This case example raises the religious exceptions which are particularly relevant to many LGBTIQ discrimination claims.  We have some form of religious exception for discrimination against LGBTI people in all states and Territories other than Tasmania. We also have religious exceptions at a Federal level under the SDA which allows a body established for religious purposes to discriminate on the basis of any attribute covered by the Act where the act or practice conforms to the doctrines, tenets or beliefs of that religion or is necessary to avoid injury to the religious susceptibilities of people who follow the religion. Religious exceptions are an important area for reform, particularly under Victorian discrimination law where they are broader exceptions. However I would hate for these exceptions to deter anyone from seeking advice about a discrimination claim against a religious organisation. While it may seem like these exceptions are giving a free pass to religious organisations the wording of the section actually provides LGBTI people with significant protection. Take for example the case of Cobaw v Christian Youth Camps which was upheld in the Supreme Court of Victoria in 2014 regarding a similar exception under Victorian discrimination law. In that case Cobaw Community Health Services’ Way Out project, which supports young same sex attracted rural Victorians, attempted to make a booking with Christian Youth Camps. The booking was refused and Christian Youth Camps, a company associated with the Christian Bretheren Religion, on the basis that the purpose of the Way Out project was to support same sex attracted youth. When the claim was brought by Cobaw, Christian Youth Camps argued that this refusal was protected by the religious exceptions in the Act. The Victorian Civil and Administrative Tribunal found that Christian Youth Camps was not a body established for religious purposes as it offered facilities and services that were not directly and immediately religious in nature. And even if it were a religious body, the Tribunal found that the refusal didn’t conform with the doctrines, tenets or beliefs of the religion and weren’t necessary to avoid injury to religious sensibilities of people who follow that religion. The Christian Bretheren could not prove that they were required to avoid contact with same sex attracted people or express disapproval of same sex attracted people. 



A requirement, condition, or practice which is applied to everyone that 
has the effect of disadvantaging some because of their protected 
attribute.  
 
 

 
 
 
 
 
 
 

Indirect Discrimination  

Presenter
Presentation Notes
This is the idea that equal treatment doesn’t always lead to equal outcomes, and can amount to discrimination.To give some examples in employment: we see clients being prevented from wearing the work uniform or name tag that appropriately reflects their gender identity.We have also seen clients refused services because of their gender identity, being told they are only for cis gendered women, or prevented from changing their name and gender markers with a service provider so they are continually misgendered.We have of course also seen clients who have had difficulties with their schools regarding gendered uniforms, bathrooms, and school activities. 



• Employers, service providers and schools may be required to make 
reasonable adjustments for someone with a disability.  

• Employers cannot unreasonably refuse to accommodate someone’s 
parental responsibilities. 

 
 

 
 
 
 
 
 
 

Reasonable Adjustments / Accommodation  

Presenter
Presentation Notes
Discrimination law also requires employers, schools and service providers to make reasonable adjustments for someone with a disability. Examples: eg providing an aide to a student in a classroom. 



1. An unwelcome sexual advance  OR  unwelcome conduct of a sexual 
nature. 

2. In circumstances where a reasonable person, having regard to all the 
circumstances, would have anticipated the other person would be 
offended, humiliated, or intimidated. 
 

 
 
 

Sexual Harassment 

Presenter
Presentation Notes
Conduct of a sexual nature – could be talking about your sexual exploits on the weekend, making rude jokes, etc. Focus is on whether a reasonable person, knowing everything the harasser knew, would have anticipated the other person would be offended, humiliated or intimidated.Sexual harassment may also occur related to LGBTIQ status – we have had clients who have been subjected to sexual comments by male identifying co-workers about female identifying co-workers or clients after disclosing that they were a lesbian. A sexual harassment claim could also arise out of intrusive questions regarding someone’s physical sex characteristics and whether or not they have had surgery if they are trans or gender diverse.



Treating someone badly because they made a complaint about 
discrimination, sexual harassment, or vilification.  
 

 

Victimisation 

Presenter
Presentation Notes
Must have made an allegation of discrimination in order for this protection to apply. Doesn’t have to be formal complaint. Don’t need to prove the underlying discrimination complaint in order to prove victimization complaint. Example of person working in stable yard who was threatened with a shot gun for making a complaint of sexual harassment. Sexual harassment unproven but victimization proven. 



Victoria: Conduct that incites or encourages hatred or serious contempt 
for someone because of their race or religion.  
Federally: Conduct that offends, insults, humiliates or intimidates 
someone because of their race, colour or national or ethnic origin. 

 

Racial and Religious Vilification 

Presenter
Presentation Notes
This type of protection applies outside of the areas of life we covered earlier, applies to any public conduct. In Victoria the protection is for race and religion and the bar is set very high. The leading case is Supreme Court case of Catch the Fire Ministries where the Court held that was is required is that someone engages in conduct that incites hatred of another person because of their race, religious belief or activity. If Eatock v Bolt, the most well known racial vilification case, was brought under the Victorian law it would not have been successful. Federally only race is protected but the bar is lower: engaging in conduct that is reasonably likely to offend, insult, humiliate or intimidate another person or group of people because of their race.There are obviously exceptions which apply to both laws to balance the right to freedom of speech – for example vilification protections don’t apply to anything done reasonably and in good faith in the course of publishing a fair comment on any matter of public interest. The reason why Andrew Bolt lost his case is that Bromberg J found that the errors and distortions of truth in the articles prevented this exception from applying.Note we have no protection from other forms of vilification like sexuality, gender identity, sex. We also see clients who are vilified on the basis of their LGBTI status, so that’s being treated badly outside of the areas protected by discrimination law such as work or services, where they currently unprotected by discrimination law in Victoria. This is covered to varying extents in QLD, NSW, ACT and Tasmania.I organised a roundtable with community and justice organisations in the Territory and flew up to Darwin in December last year. LGBTI organisations are very engaged in the review and are likely to lodge submissions which give case examples of why these reforms are so essential for LGBTI Territorians. For example during the marriage equality debate there was graffiti on the side of the road that said “gay marry = yes to child sex abuse”. Without vilification protection there is nothing that people affected by that harmful message. 



Jurisdiction - Options 

COMMONWEALTH 
DISCRIMINATION LAW 

Racial Discrimination Act 1975 
Sex Discrimination Act 1984 
Disability Discrimination Act 1992 
Age Discrimination Act 2004 
Australian Human Rights Commission 
Act 1986  

Discretion to decline if more than 6 
months old 

Conciliation arranged by consent 

60 days to apply 

Directions hearing will be set 

Mediation option 

AUSTRALIAN HUMAN 
RIGHTS COMMISSION 

FEDERAL CIRCUIT 
COURT OR 

FEDERAL COURT 

Presenter
Presentation Notes
I will quickly step through what the different options are, however choice of jurisdiction is so complex that it is not recommended that advice be given about this unless you practice in discrimination law. The main thing for you to note is the time limits. 



Jurisdiction - Options 

VICTORIAN EQUAL 
OPPORTUNITY & 
HUMAN RIGHTS 

COMMISSION 

STATE  
DISCRIMINATION LAW 

Equal Opportunity Act 2010  
Racial and Religious Tolerance Act 2001 
Charter of Human Rights and 
Responsibilities Act 2006 

May be struck out if more than 12 
months old 

Directions hearing will be set 

Mediation option 

Discretion to decline if more than 12 
months old 

Conciliation will be arranged by 
consent 

VICTORIAN CIVIL 
AND 

ADMINISTRATIVE 
TRIBUNAL 



Jurisdiction - Options 

FEDERAL CIRCUIT 
COURT OR 

FEDERAL COURT 

COMMONWEALTH 
EMPLOYMENT LAW 

Fair Work Act 2009  
Part 3-1: General protections 

21 days to apply if dismissed 

Response due 14 days after service 

Conference date will be set 

14 days to apply after certificate issued 

Directions hearing will be set 

FAIR WORK 
COMMISSION 

Presenter
Presentation Notes
Note here if it is a dismissal must apply within 21 days. That deadline is a hard deadline, very difficult to extend. 



RECAP 

Is it an area covered by 
discrimination law? 

Employment, including recruitment 
Contract work 
Education 
Provision of goods and services 
Accommodation 

Parental and carer status 
Disability 
Race 
Employment activity  
Religious belief or activity 

Direct and indirect discrimination 
Sexual harassment 
Victimisation and coercion 
Racial and religious vilification 
Adverse action 

Is there a protected 
attribute? 

Is the treatment 
unlawful? 

Presenter
Presentation Notes
Questions when considering if a referral should be made:Does the treatment relate to a protected attribute?Does it relate to an area covered by discrimination law?Type of conduct – is there a potential breach of the law?



5 year review: 
 
 
  
 
 

 
 
 
 
 
 
 

Equality Law Program  

Presenter
Presentation Notes
What I love about discrimination law is its ability to effect change and we use the law to negotiate outcomes for our clients and help ensure that members of the LGBTI community engaging with that respondent in the future have a better experience. Our discrimination laws are only meaningful if we use them and insist upon compliance with them. So I would ask all of you to help bring these laws to life by encouraging your clients to take action about discrimination.



We encourage warm referrals. 
 

We can support you if you run a discrimination 
matter. 

 
Email us: eols@vla.vic.gov.au  

 
Call us: 9269 0416 

 
If you are referring a client to us directly please 
give them the Legal Help number: 1300 792 387 

 

Referrals and Supports 

mailto:eols@vla.vic.gov.au
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