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26 U.S.C. § 5845(b)
§ 5845. Definitions

(b) Machinegun.--The term “machinegun” means any weapon which shoots, is
designed to shoot, or can be readily restored to shoot, automatically more than one
shot, without manual reloading, by a single function of the trigger. The term shall also
include the frame or receiver of any such weapon, any part designed and intended
solely and exclusively, or combination of parts designed and intended, for use in
converting a weapon into a machinegun, and any combination of parts from which a
machinegun can be assembled if such parts are in the possession or under the control
of a person.
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18 U.S.C. 922(0): Transfer or possession of machinegun
26 U.S.C. 5845(b): Definition of machinegun
18 U.S.C. 921(a)(23): Definition of machinegun

The definition of machinegun in the National Firearms Act and the Gun Control
Act includes a part or parts that are designed and intended for use in converting a
weapon into a machinegun. This language includes a device that, when activated by a
single pull of the trigger, initiates an automatic firing cycle that continues until the finger
is released or the ammunition supply is exhausted.

ATF Rul. 2006-2

The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) has been asked by
several members of the firearms industry to classify devices that are exclusively designed
to increase the rate of fire of a semiautomatic fircarm. These devices, when attached to a
firearm, result in the firearm discharging more than one shot with a single function of the
trigger. ATF has been asked whether these devices fall within the definition of
machinegun under the National Firearms Act (NFA) and Gun Control Act of 1968
(GCA). As explained herein, these devices, once activated by a single pull of the trigger,
initiate an automatic firing cycle which continues until either the finger is released or the
ammunition supply is exhausted. Accordingly, these devices are properly classified as a
part “designed and intended solely and exclusively, or combination of parts designed and
intended, for use in converting a weapon into a machinegun” and therefore machineguns
under the NFA and GCA.

The National Firearms Act (NFA), 26 U.S.C. Chapter 53, defines the term “firearm” to
include a machinegun. Section 5845(b) of the NFA defines “machinegun” as “any
weapon which shoots, is designed to shoot, or can be readily restored to shoot,
automatically more than one shot, without manual reloading, by a single function of the
trigger. The term shall also include the frame or receiver of any such weapon, any part
designed and intended solely and exclusively, or combination of parts designed and
intended, for use in converting a weapon into a machinegun, and any combination of
parts from which a machinegun can be assembled if such parts are in the possession or
under the control of a person.” The Gun Control Act of 1968 (GCA), 18 U.S.C. Chapter
44, defines machinegun identically to the NFA. 18 U.S.C. 921(a)(23). Pursuant to 18
U.S.C. 922(0), machineguns manufactured on or after May 19, 1986, may only be

A2



USCA Case #19-5042  Document #17774226 Filed: 03/13/2019 Page 98 of 135

transferred to or possessed by Federal, State, and local government agencies for official
use.

ATF has examined several firearms accessory devices that are designed and intended to
accelerate the rate of fire for semiautomatic firearms. One such device consists of the
following components: two metal blocks; the first block replaces the original
manufacturer’s V-Block of a Ruger 10/22 rifle and has attached two rods approximately
Y4 inch in diameter and approximately 6 inches in length; the second block,
approximately 3 inches long, 1 ¥s inches wide, and % inch high, has been machined to
allow the two guide rods of the first block to pass through. The second block supports
the guide rods and attaches to the stock. Using %4 inch rods, metal washers, rubber and
metal bushings, two collars with set screws, one coiled spring, C-clamps, and a split ring,
the two blocks are assembled together with the composite stock. As attached to the
firearm, the device permits the entire firearm (receiver and all its firing components) to
recoil a short distance within the stock when fired. A shooter pulls the trigger which
causes the firearm to discharge. As the firearm moves rearward in the composite stock,
the shooter’s trigger finger contacts the stock. The trigger mechanically resets, and the
device, which has a coiled spring located forward of the firearm receiver, is compressed.
Energy from this spring subsequently drives the firearm forward into its normal firing
position and, in turn, causes the trigger to contact the shooter’s trigger finger. Provided
the shooter maintains finger pressure against the stock, the weapon will fire repeatedly
until the ammunition is exhausted or the finger is removed. The assembled device is
advertised to fire approximately 650 rounds per minute. Live-fire testing of this device
demonstrated that a single pull of the trigger initiates an automatic firing cycle which
continues until the finger is released or the ammunition supply is exhausted.

As noted above, a part or parts designed and intended to convert a weapon into a
machinegun, i.e., a weapon that will shoot automatically more than one shot, without
manual reloading, by a single function of the trigger, is a machinegun under the NFA and
GCA. ATF has determined that the device constitutes a machinegun under the NFA and
GCA. This determination is consistent with the legislative history of the National
Firearms Act in which the drafters equated “single function of the trigger” with “single
pull of the trigger.” See, e.g., National Firearms Act: Hearings Before the Comm. on
Ways and Means, House of Representatives, Second Session on H.R. 9066, 73" Cong., at
40 (1934). Accordingly, conversion parts that, when installed in a semiautomatic rifle,
result in a weapon that shoots more than one shot, without manual reloading, by a single
pull of the trigger, are a machinegun as defined in the National Firearms Act and the Gun
Control Act.

Held, a device (consisting of a block replacing the original manufacturer’s V-Block
of'a Ruger 10/22 rifle with two attached rods approximately %4 inch in diameter and
approximately 6 inches in length; a second block, approximately 3 inches long, 1 ¥
inches wide, and % inch high, machined to allow the two guide rods of the first block to
pass through; the second block supporting the guide rods and attached to the stock; using
Y4 inch rods; metal washers; rubber and metal bushings; two collars with set screws; one
coiled spring; C-clamps; a split ring; the two blocks assembled together with the
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composite stock) that is designed to attach to a firearm and, when activated by a single
pull of the trigger, initiates an automatic firing cycle that continues until either the finger
is released or the ammunition supply is exhausted, is a machinegun under the National
Firearms Act, 26 U.S.C. 5845(b), and the Gun Control Act, 18 U.S.C. 921(a)(23).

Held further, manufacture and distribution of any device described in this ruling
must comply with all provisions of the NFA and the GCA, including 18 U.S.C. 922(0).

To the extent that previous ATF rulings are inconsistent with this determination, they are
hereby overruled.
Date approved: December 13, 2006

Michael J. Sullivan
Director
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U.S. Depariment of Justice

@ : Bureau of Alcohol, Tobacco,
Firearms and Explosives

Firearms Technology Industry Services Bronck

Mortinsburg. PV
wwrwatf gov
907010:DLH
SEP 11 201 3511/307367

)
AutoGlove USA, LLC

This refers to your correspondence to the Bureau of Alcohol, Tobacco, Firearms and Explosives
(ATF), Firearms Technology Industry Services Branch (FTISB), which accompanied your
submitted sample of an “AutoGlove” device. Specifically, you requested an examination and
classification of this sample with regard to the amended Gun Control Act of 1968 (GCA) and the
National Firearms Act (NFA).

As background, the GCA, 18 U.S.C. § 921(a)(23), defines the term “machlnegun” as. ..

“The term “machinegun” has the meaning given such term in section 5845(b) of the Natlonal
Firearms Act (26 US.C. 5845(0))."

Further, the NFA, 26 U.S.C. § 5845(a), defines the term “firearm™ to include “(6) a
machinegun,”

Additionally, the NFA, 26 U.S.C, § 5845(b), defines “machinegun” to mean:

wany weapon which shoots, is designed to shoot, or can be readily restored 1o shoot,
automatically more than one shot, without manual reloading, by a single function of the trigger.
The term .rhalf alru include lheﬁume or receiver of any such wmpnn. mmﬁ_damd_md

£ @ K DI D& R e, O K L
22t pEIn, andmcomb[uaﬂon ofpamﬁumwhfcha
maddncgm can be mcmblcd tfmh parts are in the possession or under the control of a
person,
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The physical charocienstics and identity of the submitted sample are provided below

Submitted Semple:

The submitted sample is a right-handed glove containing & “braced" pointer finger with an
attached solenoid, and an “acuvation plunger™ located on the middle finger Included with the
sample 1s & “simplified” battery control pack, which has onfy an ON/OFF setting.

oi Ar :

Actlvator Plunger:

‘The basic premise of your submilled design is what you lobel a patent pending “Trigicer Assist
Device (TAD) " The TAD uses an “activator plunger™ to tum on a solencid which pushes on
“actuntor arm™ in and out engaging a fireanm trigger
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The term “trigger ™ is & term generally apphed by a menufacturer t that part of a firing
mechanism which is manually operated to cause the firearm to discharge a projectile, usually by
the release of a sear, hammoer, firing pin, or striker. Howenver, the “trigger” of a firearm under the
GCA and NFA is defined in a context-specific manner, U.S. Courts of Appeals have defined the
term “trigger” as “anything that...causefs] the weapon fo fire A trigger may be either a
traditional small projecting tongue in the firearm that, when pressed by the finger, actuates fhe
mechanism that discharges the weapon, any mechanism used 1o initiate a firing sequence, or
anything that serves as a stimulus and initiates or precipitates a reaction or series of reactions "
LS. v Carter, 465 F.3d 658 (6th Cir 2006). In both practical and legal terms, the “trigger™ of a
firearm is whatever is used 10 initiate the firing sequence.’

When used in conjunction with a firearm, the AutoGlove replaces the traditional “trigger” of that
weapon.

Thes shows the device m position madreadytofice To THis shows the back side of tha device when it i m poutian and reads
fire, the shooter will move the seleclor i ire,” then to fire. Note that the tradutiona] ‘ingper finger” is used werely 1o hold
press and Bold the while acto ator phmaer n?thlis thuab, the device 1n place.
The firearm will fire until the thumb is refeased.

! See also United Statcs v, Evans, 978 F 2d 1112 (9th Cir 1993} (As used in § 5845{a)."by a single function of the
trigger” describes the action that enables the weaponfo “shool  nutomatcally  without manyal reloading,” not
the "trigger” mechanism The argument that the plain meaning of trigger in 28 US.C § 5845(a}{6) is a curved metal
trigger is out of context and without merit, It would lead to the absurd result of enabling persons to avoid the NFA
simply by using weapans that employ a button or switch mechanism for firing ), Linned Statesy, Johel 69 F 2d
1325tk Cir 1992} (defined 2 ingyger oxused in 26 USC § 3845 ) (shotguns a5 any "mechameam wiedt
initiate the firmg sequence”) Unied Sex v Flaseill 3 SEI6430 b ir 2002) (conceming mauhine gu
approvsng al Juhel's definiton).
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The AutoGlove changes the shooter’s interaction with the firearm's traditional trigger in that it

incorporates the tradittonal trigger as & part of the firing sequence but removes it as the part that
initiates firing. Instead, the activator plunger acts as the actual tngger

2 The Activater Plunger

starks the motor, which

continues te spin until
the plunger is relested

1 Thumb Presses and

Holds the Activator
Plunger—here servirg as
the “trigger
3 The Motor Pushes the
actuater out, and then

rileases, silowingthé
firmarm to cycle

The below pictures show the functioming of the Actuator Arm

Hare the setuator been [ thown fally retracted
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Here the sctuator srm is shawn fully extended

ATF has held a consistent position with regard to electncally-driven trigger devices, going back
more than 30 years

An excerpt from a 1982 letter reads

“dn clectric motor aitached to a firearm in such a manner that turning the motor on
causes the weapon to fire repeatediy until the motor is switched off, would be a

machinegun as defined '

Additionally, a 1988 letter reads:

“The Burcau of Alcohol, Tobacco and Fircarms has previoushy determined a
semiantomatic fircarnt having an electronic solenoid attacked to the trigger and fir 4 &
means of a switch meels the definition of a machinegun as contained in the National

Firearms Act (NFA)L ™

A separate 1988 letter reads:

“Your device, an electrically pawered trigger actuator would falf within the purview of
the NFA....A weapon on which a device such as you describe has been affixed would fire
more than one shol, without manisal reloading, by u single fimction of the electrical
switchftrigger} and therefore meets the definition of a machinegun as defined.

Further, section 3843(b), Title 26, U 8.C also states the term "machinegun” shall also
Included...any part designed and intended solely and cxclusively, or combination of parts
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designed and J’mended  for use in converting a wenpon into a machinegun. MM
5 ld hat d g

Electrically-driven trigger devices are considered “machineguns™ because they are a
“combination of parts designed and interkled, for use in converting a weapon into &
mechinegun.” Because these electric devices use a switch/button to activate the drive motor to
initiate the firing sequence, that switch/button is the firearm’s trigger. Since the weapon fires
more than onc round for cach single function of its trigger (a single press on the AutoGlave's
Activator Plunger), it would be a “machinegun” as defiped.

In your correspondence, you highlight two “major differences” in your AutoGlove device, which
you claim should cause the device to not be classified as a “machinegun.” First, your primary
argument is that the AutoGlove does not permaneaily attach to a firearm, even while being
utilized. Second, you claim that the actuator arm on the solenoid does not actually engage s
firearms trigger on its own because a “micro-trigger” pull is required.

FTISB will discuss this second claim first. Your comrespondence states:

“Second, although the AutoGlove has an activation plunger/switch to begin activation of the
Trigger Activation Device (TAD), the TAD does not activate the trigger without additional
human interaction. The person’s trigger finger must still pull the TAD rearward and must use
the TAD to take up slack/slop in the trigger. Then when the trigger is ready to break, and fire
the gun, the person must begin making “micro-trigger pulls even with the TAD activated,
Without such actions on the person’s behalf, the TAD will only vibrate inside the trigger guard
and possibly not even come into contact with the trigger.”’

FTISB personnel test-fired a semiautomatic AR-type firearm from the National Firearms
Collection (NFC), utilizing the AutoGlove, to test the validity of this statement. Trigger pull on
the NFC firearm was measured before the test-fire, and found to consistently break between 2-
1/2 and 2-3/4 pounds of pressure. FTISB used commercially available, Federal brand, 55-grain
.223 caliber ammunition for the test-fire,

Instead of making the “micro-trigger” pulls, which you claim are necessary, the solenoid was
held agninst the front trigger guard with forward pressure (away from the traditional firearm
trigger) applied during the test. When the activator plunger was pressed and held, the firearm
fired automatically and continuously until the ammunition supply was exhsusted. The test was
repeated two additional times, with the same results.

The result of the test-fire leads FTISB to conclude that your claim of needing “micro-trigger™
pulls to fire a firearm using the AutoGlove is not accurate, In fact, a shooter need not move his
finger ot all, but only hold the AutoGlove in place because the actuator arm provides alf of the
movement necessary to fire the weespon.
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‘Your primary basis for reasoning that the AutoGlove should not be classified as a “machinegun”
appears 0 be predicated on the belief that being “not permanently attached” excludes it from
such classification. Unfortunately, the requirement that a device be “permanently attached” is
found nowhere in the definition of 8 machinegun, and is thus not a requirement. As we stated in
1988, any part designed and intended solcly and exclusively, or combination of parts designed
and intended for use in converting a weapen into a machinegun would meet thet definition even

ifit were not attached to any fircarm.” Therefore, this argument is immaterial to & final
classification.

Consequently, the submitted device is a “machinegun” as defined in the NFA. hisalsoa
“firearm” as defined in the NFA, and is subject to all NFA provisions.

Further, since May 19, 1986, the GCA permits only properly licensed manufacturers and
importers to register new machineguns; private, unlicensed individuals may not do so.

An unregistered machinegun is a contraband firearm, and possession of such a weapon is
unlawful. The submitted firearm is not registered in accordance with the provisions of the NFA
and it cannot be returned to you.

Instead, FTISB is obliged to request forfeiture of the unregistered AutoGlove sample you have
submitted.

We trust that the foregoing has been responsive 10 your request. If we can be of any further
assistance, you may contact us at eny time.

}mcerely yours,
/ 5&
Michael R. Curtis

Chief, Firearms Technology Industry Services Branch
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28 U.S.C. § 508. Vacancies

(a) In case of a vacancy in the office of Attorney General, or of his absence or
disability, the Deputy Attorney General may exercise all the duties of that office, and
for the purpose of section 3345 of title 5 the Deputy Attorney General is the first
assistant to the Attorney General.

(b) When by reason of absence, disability, or vacancy in office, neither the Attorney
General nor the Deputy Attorney General is available to exercise the duties of the
office of Attorney General, the Associate Attorney General shall act as Attorney
General. The Attorney General may designate the Solicitor General and the Assistant
Attorneys General, in further order of succession, to act as Attorney General.
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Federal Vacancies Reform Act, 5 U.S.C. §§ 3345-3349d

§ 3345. Acting officer

(a) If an officer of an Executive agency (including the Executive Office of the
President, and other than the Government Accountability Office) whose appointment
to office is required to be made by the President, by and with the advice and consent

of the Senate, dies, resigns, or is otherwise unable to perform the functions and duties
of the office--

(1) the first assistant to the office of such officer shall perform the functions
and duties of the office temporarily in an acting capacity subject to the time
limitations of section 3340;

(2) notwithstanding paragraph (1), the President (and only the President) may
direct a person who serves in an office for which appointment is required to be
made by the President, by and with the advice and consent of the Senate, to
perform the functions and duties of the vacant office temporarily in an acting
capacity subject to the time limitations of section 3346; or

(3) notwithstanding paragraph (1), the President (and only the President) may
direct an officer or employee of such Executive agency to perform the
functions and duties of the vacant office temporarily in an acting capacity,
subject to the time limitations of section 3340, if--

(A) during the 365-day period preceding the date of death, resignation,

or beginning of inability to serve of the applicable officer, the officer or
employee served in a position in such agency for not less than 90 days;

and

(B) the rate of pay for the position described under subparagraph (A) is
equal to or greater than the minimum rate of pay payable for a position

at GS-15 of the General Schedule.

(b)(1) Notwithstanding subsection (a)(1), a person may not serve as an acting officer
for an office under this section, if--

(A) during the 365-day period preceding the date of the death,
resignation, or beginning of inability to serve, such person--

(i) did not serve in the position of first assistant to the office of
such officer; or

(ii) served in the position of first assistant to the office of such
officer for less than 90 days; and
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(B) the President submits a nomination of such person to the Senate for
appointment to such office.

(2) Paragraph (1) shall not apply to any person if--

(A) such person is serving as the first assistant to the office of an officer
described under subsection (a);

(B) the office of such first assistant is an office for which appointment is
required to be made by the President, by and with the advice and
consent of the Senate; and

(C) the Senate has approved the appointment of such person to such
office.

(c)(1) Notwithstanding subsection (a)(1), the President (and only the President) may
direct an officer who is nominated by the President for reappointment for an
additional term to the same office in an Executive department without a break in
service, to continue to serve in that office subject to the time limitations in section
3346, until such time as the Senate has acted to confirm or reject the nomination,
notwithstanding adjournment sine die.

(2) For purposes of this section and sections 33406, 3347, 3348, 3349, 3349a,
and 3349d, the expiration of a term of office is an inability to perform the
functions and duties of such office.

§ 3346. Time limitation

(a) Except in the case of a vacancy caused by sickness, the person serving as an acting
officer as described under section 3345 may serve in the office--

(1) for no longer than 210 days beginning on the date the vacancy occurs; or

(2) subject to subsection (b), once a first or second nomination for the office is
submitted to the Senate, from the date of such nomination for the period that
the nomination is pending in the Senate.

(b)(1) If the first nomination for the office is rejected by the Senate, withdrawn, or
returned to the President by the Senate, the person may continue to serve as the
acting officer for no more than 210 days after the date of such rejection, withdrawal,
or return.

(2) Notwithstanding paragraph (1), if a second nomination for the office is
submitted to the Senate after the rejection, withdrawal, or return of the first
nomination, the person serving as the acting officer may continue to serve--
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(A) until the second nomination is confirmed; or

(B) for no more than 210 days after the second nomination is rejected,
withdrawn, or returned.

(c) If a vacancy occurs during an adjournment of the Congress sine die, the 210-day
period under subsection (a) shall begin on the date that the Senate first reconvenes.

§ 3347. Exclusivity

(a) Sections 3345 and 3346 are the exclusive means for temporarily authorizing an
acting official to perform the functions and duties of any office of an Executive
agency (including the Executive Office of the President, and other than the
Government Accountability Office) for which appointment is required to be made by
the President, by and with the advice and consent of the Senate, unless--

(1) a statutory provision expressly--

(A) authorizes the President, a court, or the head of an Executive
department, to designate an officer or employee to perform the
functions and duties of a specified office temporarily in an acting
capacity; or

(B) designates an officer or employee to perform the functions and

duties of a specified office temporarily in an acting capacity; or

(2) the President makes an appointment to fill a vacancy in such office during
the recess of the Senate pursuant to clause 3 of section 2 of article II of the
United States Constitution.

(b) Any statutory provision providing general authority to the head of an Executive
agency (including the Executive Office of the President, and other than the
Government Accountability Office) to delegate duties statutorily vested in that agency
head to, or to reassign duties among, officers or employees of such Executive agency,
is not a statutory provision to which subsection (a)(1) applies.

§ 3348. Vacant office
(a) In this section--

(1) the term “action” includes any agency action as defined under section

551(13); and

A32



USCA Case #19-5042  Document #1777426 Filed: 03/13/2019 Page 128 of 135

(2) the term “function or duty” means any function or duty of the applicable
office that--

(A)(i) is established by statute; and

(ii) is required by statute to be performed by the applicable officer (and
only that officer); or

(B)(@) () is established by regulation; and

(II) is required by such regulation to be performed by the applicable
officer (and only that officer); and

(ii) includes a function or duty to which clause (1)(I) and (1I) applies, and
the applicable regulation is in effect at any time during the 180-day
period preceding the date on which the vacancy occurs.

(b) Unless an officer or employee is performing the functions and duties in
accordance with sections 3345, 3346, and 3347, if an officer of an Executive agency
(including the Executive Office of the President, and other than the Government
Accountability Office) whose appointment to office is required to be made by the
President, by and with the advice and consent of the Senate, dies, resigns, or is
otherwise unable to perform the functions and duties of the office--

(1) the office shall remain vacant; and

(2) in the case of an office other than the office of the head of an Executive
agency (including the Executive Office of the President, and other than the
Government Accountability Office), only the head of such Executive agency
may perform any function or duty of such office.

(c) If the last day of any 210-day period under section 3346 is a day on which the
Senate is not in session, the second day the Senate is next in session and receiving
nominations shall be deemed to be the last day of such period.

(d)(1) An action taken by any person who is not acting under section 3345, 3346, or
3347, or as provided by subsection (b), in the performance of any function or duty of
a vacant office to which this section and sections 3346, 3347, 3349, 3349a, 3349b, and

3349c apply shall have no force or effect.

(2) An action that has no force or effect under paragraph (1) may not be
ratified.

(e) This section shall not apply to--
(1) the General Counsel of the National Labor Relations Board;

(2) the General Counsel of the Federal Labor Relations Authority;
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(3) any Inspector General appointed by the President, by and with the advice
and consent of the Senate;

(4) any Chief Financial Officer appointed by the President, by and with the
advice and consent of the Senate; or

(5) an office of an Executive agency (including the Executive Office of the
President, and other than the Government Accountability Office) if a statutory
provision expressly prohibits the head of the Executive agency from
performing the functions and duties of such office.

§ 3349. Reporting of vacancies

(a) The head of each Executive agency (including the Executive Office of the
President, and other than the Government Accountability Office) shall submit to the
Comptroller General of the United States and to each House of Congress--

(1) notification of a vacancy in an office to which this section and sections
3345, 33406, 3347, 3348, 3349a, 3349b, 3349c, and 3349d apply and the date

such vacancy occurred immediately upon the occurrence of the vacancy;

(2) the name of any person serving in an acting capacity and the date such
service began immediately upon the designation;

(3) the name of any person nominated to the Senate to fill the vacancy and the
date such nomination is submitted immediately upon the submission of the
nomination; and

(4) the date of a rejection, withdrawal, or return of any nomination immediately
upon such rejection, withdrawal, or return.

(b) If the Comptroller General of the United States makes a determination that an
officer is serving longer than the 210-day period including the applicable exceptions to
such period under section 3346 or section 3349a, the Comptroller General shall
report such determination immediately to--

(1) the Committee on Governmental Affairs of the Senate;

(2) the Committee on Government Reform and Oversight of the House of
Representatives;

(3) the Committees on Appropriations of the Senate and House of
Representatives;

(4) the appropriate committees of jurisdiction of the Senate and House of
Representatives;
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(5) the President; and
(6) the Office of Personnel Management.

§ 3349a. Presidential inaugural transitions

(a) In this section, the term “transitional inauguration day” means the date on which
any person swears or affirms the oath of office as President, if such person is not the
President on the date preceding the date of swearing or affirming such oath of office.

(b) With respect to any vacancy that exists during the 60-day period beginning on a
transitional inauguration day, the 210-day period under section 3346 or 3348 shall be
deemed to begin on the later of the date occurring--

(1) 90 days after such transitional inauguration day; or

(2) 90 days after the date on which the vacancy occurs.

§ 3349b. Holdover provisions

Sections 3345 through 3349a shall not be construed to affect any statute that
authorizes a person to continue to serve in any office--

(1) after the expiration of the term for which such person is appointed; and

(2) until a successor is appointed or a specified period of time has expired.

§ 3349c. Exclusion of certain officers
Sections 3345 through 3349b shall not apply to--

(1) any member who is appointed by the President, by and with the advice and
consent of the Senate to any board, commission, or similar entity that--

(A) is composed of multiple members; and

(B) governs an independent establishment or Government corporation;
(2) any commissioner of the Federal Energy Regulatory Commission;
(3) any member of the Surface Transportation Board; or

(4) any judge appointed by the President, by and with the advice and consent
of the Senate, to a court constituted under article I of the United States
Constitution.
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§ 3349d. Notification of intent to nominate during certain recesses or
adjournments

(a) The submission to the Senate, during a recess or adjournment of the Senate in
excess of 15 days, of a written notification by the President of the President's
intention to submit a nomination after the recess or adjournment shall be considered
a nomination for purposes of sections 3345 through 3349c if such notification
contains the name of the proposed nominee and the office for which the person is
nominated.

(b) If the President does not submit a nomination of the person named under
subsection (a) within 2 days after the end of such recess or adjournment, effective
after such second day the notification considered a nomination under subsection (a)
shall be treated as a withdrawn nomination for purposes of sections 3345 through

3349c.
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Vacancies Act, 5 U.S.C. §§ 3345-3349 (1994)
§ 3345. Details; to office of head of Executive agency or military department

When the head of an Executive agency (other than the General Accounting Office) or
military department dies, resigns, or is sick or absent, his first assistant, unless
otherwise directed by the President under section 3347 of this title, shall perform the
duties of the office until a successor is appointed or the absence or sickness stops.

§ 3346. Details; to subordinate offices

When an officer of a bureau of an Executive department or military department,
whose appointment is not vested in the head of the department, dies, resigns, or is
sick or absent, his first assistant, unless otherwise directed by the President under
section 3347 of this title, shall perform the duties of the office until a successor is
appointed or the absence or sickness stops.

§ 3347. Details; Presidential authority

Instead of a detail under section 3345 or 3346 of this title, the President may direct
the head of another Executive department or military department or another officer
of an Executive department or military department, whose appointment is vested in
the President, by and with the advice and consent of the Senate, to perform the duties
of the office until a successor is appointed or the absence or sickness stops. This
section does not apply to a vacancy in the office of Attorney General.

§ 3348. Details; limited in time

(a) A vacancy caused by death or resignation may be filled temporarily under section
3345, 3346, or 3347 of this title for not more than 120 days, except that—

(1) if a first or second nomination to fill such vacancy has been submitted to
the Senate, the position may be filled temporarily under section 3345, 3346, or
3347 of this title—

(A) until the Senate confirms the nomination; or

(B) until 120 days after the date on which either the Senate rejects the
nomination ot the nomination is withdrawn; or
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(2) if the vacancy occurs during an adjournment of the Congress sine die, the
position may be filled temporarily until 120 days after the Congress next
convenes, subject thereafter to the provisions of paragraph (1) of this
subsection.

(b) Any person filling a vacancy temporarily under section 3345, 33406, or 3347 of this
title whose nomination to fill such vacancy has been submitted to the Senate may not
serve after the end of the 120-day period referred to in paragraph (1)(B) or (2) of
subsection (a) of this section, if the nomination of such person is rejected by the
Senate or is withdrawn.

§ 3349. Details; to fill vacancies; restrictions
A temporary appointment, designation, or assignment of one officer to perform the
duties of another under section 3345 or 3346 of this title may not be made otherwise

than as provided by those sections, except to fill a vacancy occurring during a recess
of the Senate.
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Act of May 8, 1792, ch. 37, § 8, 1 Stat. 279, 281

And be it further enacted, That in case of the death, absence from the seat of
government, or sickness of the Secretary of State, Secretary of the Treasury, or of the
Secretary of the War department, or of any officer of either of the said departments
whose appointment is not in the head thereof, whereby they cannot perform the
duties of their said respective offices, it shall be lawful for the President of the U:dted
States, in case he shall think it necessary, to authorize any person or persons at his
discretion to perform the duties of the said respective offices until a successor be
appointed, or until such absentee or inability by sickness shall cease.
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Act of Feb. 13, 1795, ch. 21, 1 Stat. 415

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled, That in case of vacancy in the office of Secretary of State, Secretary
of the Treasury, or of the Secretary of the department of War, or of any officer of
cither of the said departments, whose appointment is not in the head thereof,
whereby they cannot perform the duties of their said respective offices; it shall be
lawful for the President of the United States, in case he shall think it necessary, to
authorize any person or persons, at his discretion, to perform the duties of the said
respective offices, until a successor be appointed, or such vacancy be filled: Provzded,
That no one vacancy shall be supplied, in manner aforesaid, for a longer term than six
months.
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