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I.  INTRODUCTION 

 Plaintiff-Appellees James Miller, et al. (“Appellees”) oppose the 

Defendants-Appellants’ (“Appellants”) motion to vacate and remand for further 

proceedings, which was embedded within their opposition to Appellees’ motion to 

lift the stay. See, Dkt. 22 (“Motion”.) Remand is not justified under New York State 

Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2022 WL 2251305 (2022) 

(“Bruen”) because Appellees prevailed at trial under the very test which Bruen has 

now endorsed—the Heller test—and on which Appellants presented evidence in 

vigorously defending their laws below. 

 It would be quite the extraordinary feat if the losing party in the district court 

could, without alleging any viable legal error in the judgment below, nonetheless 

obtain a vacatur and remand in order for the trial court to do precisely what it had 

already done: evaluate “the Second Amendment’s text, as informed by history.” 

Bruen, 142 S.Ct. at 2127. That Appellants simply want a “do-over” or a second 

bite at the fully-litigated historical apple, does not suffice to overturn a fully-

litigated judgment that now presents solely legal questions on appeal.  

Appellants seek vacatur and remand to the district court on the bald assertion 

that the Supreme Court’s decision in Bruen represents “new” law which announced 

“a new framework for analyzing Second Amendment claims.” (Motion at p. 1.) 

Appellants specifically assert that “the district court principally resolved […] this 
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case under the two-step framework that was the prevailing approach for 

scrutinizing Second Amendment claims before Bruen.” (Id.) But Appellants’ 

assertion that the district court “principally” decided the case under the former 

two-step approach is simply false. First, Bruen did not establish a new Supreme 

Court test. Instead, it simply affirmed the test established in Heller and rejected the 

atextual, two-step interest-balancing approach adopted by this and other Circuits.1 

Second, the proper test and historical evidence under Heller was always the 

foundation of Appellees’ claims, and that test was applied properly by the district 

court in this case. See Miller v. Bonta, 542 F.Supp.3d 1009, 1020-1021, including 

fn. 22 (S.D. Cal. 2021) (applying the “Heller test”). Third, the record is already 

replete with relevant historical analysis—both factual and legal history—that will 

allow this Court to review the lower court’s determinations fully on the merits. 

And more, the Appellants are free, in their merits appeal, to make reference to—

and this Court may take judicial notice of—all relevant historical facts.  

Appellants’ motion should be denied. 

 
1 It is patently clear that Bruen did not create a new test but rather merely applied 
the test the Court established in 2008: “The test that we set forth in Heller and 
apply today requires courts to assess whether modern firearms regulations are 
consistent with the Second Amendment’s text and historical understanding.” 
Bruen, 142 S.Ct. at 2131. 
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II. FACTS AND PROCEDURAL HISTORY 

Appellees filed their Complaint on August 15, 2019, presenting claims 

challenging Appellants’ enforcement of California’s Roberti-Roos Assault 

Weapons Control Act of 1989 (“AWCA”). 

On October 22, 2020, the district court set a bench trial on the merits 

following a multi-day evidentiary hearing on Appellees’ motion for a preliminary 

injunction. After extensive briefing, a three-day evidentiary hearing, a bench trial, 

and after considering approximately 14,000 pages of evidence and testimony—

including extensive evidence on the history of firearm regulations during relevant 

periods—the U.S. District Court for the Southern District of California entered its 

final judgment in favor of Appellees on June 4, 2021, holding California’s ban on 

so-called “assault weapons” ban unconstitutional under District of Columbia. v. 

Heller, 554 U.S. 570 (2008), and alternatively, under this Court’s now-abrogated 

two-step test2 and interest-balancing analysis. Miller v. Bonta, 542 F.Supp.3d 1009 

(S.D. Cal. 2021) (Miller). The court further issued injunctive relief consistent with 

 
2 That former test, as articulated by this Circuit, required a court first to ask “if the 
challenged law affects conduct that is protected by the Second Amendment,” 
basing that determination on a “historical understanding of the scope of the right.” 
If the challenged restriction burdened conduct protected by the Second 
Amendment, the court then moved to the second step of the analysis to determine 
“the appropriate level of scrutiny.” Young v. Hawaii, 992 F.3d 765, 783–84 (9th 
Cir. 2021), cert. granted, judgment vacated, No. 20-1639, 2022 WL 2347578 (U.S. 
June 30, 2022), and abrogated by Bruen, 142 S. Ct. 2111 (2022). 
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the declaratory judgment. The district court’s opinion made extensive findings of 

relevant fact and law, including that: 

• The Second Amendment protects “modern rifles,” which are 

commonly owned in large numbers, for lawful purposes, both in the 

United States generally and in California. Miller, 542 F.Supp.3d at 

1021-23. Accordingly, California’s assault weapons ban failed the 

“Heller Test.” Id. 

• California’s ban on modern rifles is not one of the presumptively 

lawful measures identified in Heller, and moreover, such ban has “no 

historical pedigree.” Id., 542 F.Supp.3d at 1024. 

• Appellants failed to meet their burden in proving that the State’s ban 

prohibits “dangerous and unusual” weapons. Id., at 1029. 

After filing their Notice of Appeal from the judgment, Appellants moved 

this Court for an emergency stay pending appeal on June 10, 2021. (Dkt. No. 2-1.) 

On June 21, 2021, this Court ordered a stay pending resolution of Rupp v. Bonta, 

No. 19-56004. The Court further ordered the parties to file a status report, allowing 

requests for appropriate relief, within 14 days of the Court’s decision in Rupp. Id.  

On June 23, 2022, the United States Supreme Court decided Bruen, which 

invalidated a New York statute restricting the carrying of firearms in public. In 

Bruen, the Court applied “[t]he test that [it] set forth in Heller,” 142 S.Ct. at 2131, 

Case: 21-55608, 07/21/2022, ID: 12499075, DktEntry: 25, Page 7 of 25



 5 

and expressly rejected “the two-step test that Courts of Appeals have developed to 

assess Second Amendment claims,” holding its precedent did “not support 

applying means-end scrutiny in the Second Amendment context.” Id., at 2118. 

Instead, as in Heller, when a law restricting Second Amendment activity is 

challenged, the burden falls squarely on the government to “affirmatively prove 

that its firearms regulation is part of the historical tradition that delimits the outer 

bounds of the right to keep and bear arms.” Id. at 2127. 

On June 30, 2022, Appellees filed their Motion to Lift the Stay (Dkt. No. 

21), in light of the Bruen decision and following the remand in Rupp. Appellees 

requested that this Court “immediately lift the stay pending appeal and summarily 

affirm the lower court’s judgment,” or, in the alternative, “to expedite this appeal 

to reduce the continued irreparable harm caused by the stay of the lower court’s 

judgment” under Circuit Rule 27-12 if this Court declines to lift its stay. 

On July 11, 2022, Appellants filed their opposition to Appellees’ motion to 

lift the stay, and further requested affirmative relief in the form of their motion to 

vacate the judgment and remand to the district court for further proceedings. (Dkt. 

22.) This brief specifically opposes Appellants’ motion. 
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III. ARGUMENT 

A. THE JUDGMENT WAS PRINCIPALLY DECIDED UNDER HELLER. 

 Appellants’ insistence upon vacatur and remand is premised upon an 

argument that the district court’s decision below was “principally resolved” under 

the former two-step test, employed by this Circuit and others. But that is simply 

incorrect. Here, the district court’s decision took deliberate and specific care to 

issue its judgment using two distinct approaches. The first, foremost, and primary 

approach that the district court took was to decide whether California’s assault 

weapons law was constitutional under Heller. Indeed, the district court’s opinion 

expressly stated: “Two tests will be used: (1) the Heller test; and (2) the Ninth 

Circuit's two-step levels-of-scrutiny test.” Miller, 542 F.Supp.3d at 1021 (emphasis 

added). Applying Heller first, the district court stated: “The Heller test is a test that 

any citizen can understand. Heller asks whether a law bans a firearm that is 

commonly owned by law-abiding citizens for lawful purposes. It is a hardware 

test.” Miller, 542 F.Supp.3d at 1021; see, Heller, 554 U.S. at 624. And thus, the 

district court concluded: 

As applied to AWCA, the Heller test asks: is a modern rifle commonly 
owned by law-abiding citizens for a lawful purpose? For the AR-15 
type rifle the answer is “yes.” The overwhelming majority of citizens 
who own and keep the popular AR-15 rifle and its many variants do so 
for lawful purposes, including self-defense at home. Under Heller, that 
is all that is needed. Using the easy to understand Heller test, it is 
obvious that the California assault weapon ban is unconstitutional. 
Under the Heller test, judicial review can end right here. 
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Miller, 542 F.Supp.3d at 1021. 

 Here, the record is replete with evidence to support the district court’s 

findings utilizing the Heller test. Appellees presented overwhelming evidence 

including constitutionally relevant history and showing commonality of semi-

automatic firearms prohibited under Appellants’ enforcement of the State’s 

AWCA. 

Appellants disputed Appellees’ claims, and, following presentation of the 

evidence, expressly argued to the district court—with the benefit of a full 

presentation of their own submitted evidence3—that “Assault Weapons Are 

Unusual,” and that they are “Not Commonly Owned by Law-Abiding Individuals” 

(Def. Proposed Findings of Fact and Conclusions of Law (Dist. Ct. No. 3:19-cv-

01537-BEN-JLB, ECF 103, at p. 11, ¶¶ 68-83). Appellants further argued, and 

presented evidence to support such argument, that “Assault Weapons Are More 

Suited for Offensive and Military Use and Are Not Well-Suited for Civilian Self-

Defense.” (Id., at p. 14, ¶¶ 84-97.) To bolster their “dangerous and unusual” 

argument, Appellants argued in essence that “Assault Weapons Are 

Disproportionately Used in Crime, Mass Shootings, and Against Law 

Enforcement, Resulting in More Casualties.” (Id., at p. 17, ¶¶ 98-117.) In arguing 

 
3 The district court pointed out that “[a]pproximately 14,000 pages of evidence and 
testimony have been submitted and reviewed by this Court.” Miller, 542 F.Supp.3d 
at 1033. 
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their proposed conclusions of law to the district court, Appellants expressly argued 

that “Assault Weapons Are Not Protected Under the Second Amendment Because 

They Are Dangerous and Unusual and Not in Common Use for Lawful Purposes.” 

(Id., p. 22:17-18; ¶¶ 1-13.) 

 Appellants are now requesting a “do-over” on the presentation of their 

“dangerous and unusual weapons” theory, notwithstanding that they already had 

the benefit of presenting a full and robust defense on this theory below. Curiously, 

Appellants now suggest that Bruen somehow compels a new or different outcome. 

(“Defendants still have a substantial case on the merits after Bruen, which 

recognized that states may prohibit the possession of dangerous and unusual 

weapons.” (Motion at p. 3 (citing Bruen, 2022 WL 2251305, at *9).) 

 As a full briefing on the merits will show, the “dangerous and unusual” issue 

was litigated extensively below and is not some new issue created or modified by 

Bruen. Indeed, it was no surprise to the Appellants at all, since Appellees directly 

placed the “dangerous and unusual” test at issue in this case, in the very pages of 

their complaint. The operative complaint alleged: 

The State of California’s numerous and notorious firearms statutes and 
regulations, and Defendants’ policies, practices, and customs, prevent 
(on pain of severe criminal penalty), inter alia, the sale, acquisition, 
keeping, transfer, possession, bearing, transport, inheritance, and other 
constitutionally protected conduct of constitutionally protected 
firearms that are in “common use for lawful purposes” and are not both 
“dangerous and unusual” by individuals who are not otherwise 
prohibited from acquiring or possessing firearms. 
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(Plaintiffs’ First Amended Complaint, Dist. Ct. No. 3:19-cv-01537-BEN-JLB, ECF 

9, ¶ 19.) The operative complaint further and specifically alleged that because the 

prohibited firearms were so common, and were not usual, they failed the 

conjunctive test under Heller. As Justice Alito explained in Caetano v. 

Massachusetts, under Heller, the “relative dangerousness of a weapon is irrelevant 

when the weapon belongs to a class of arms commonly used for lawful purposes.” 

(First. Am. Complaint, ¶¶ 47-50 (citing Caetano, 136 S.Ct. 1027, 1031 (2016) 

(Alito, J., concurring)).) 

In sum, the Supreme Court in Bruen eliminated any basis for Appellants’ 

claim that these modern firearms were not protected because they are both 

dangerous and unusual. “Whatever the likelihood that handguns were considered 

‘dangerous and unusual’ during the colonial period, they are today ‘the 

quintessential self-defense weapon.’” Bruen, 142 S.Ct. at 2143. The same is true 

for common firearms Appellants prohibit as “assault weapons.” The firearms 

banned under the State’s AWCA are some of the most widely used firearms in the 

United States. Miller, 542 F.Supp.3d at 1021-23. And the “dangerous and unusual” 

analysis is “a conjunctive test: A weapon may not be banned unless it is both 

dangerous and unusual.” 577 U.S., at 417 (Alito, J., concurring) (italics in 

original). Once an arm is shown to be in common use for lawful purposes (and thus 

not unusual)—as Appellees have done in this case—a court “does not need to 
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consider … that they are also ‘dangerous.’” Id. In sum, just like the Supreme Court 

“reject[ed] the lower court’s conclusion that stun guns are ‘unusual’” in Caetano, 

because the arms prohibited by Appellants are typically possessed by law-abiding 

citizens for lawful purposes, the fact that the arms at issue here may be 

“dangerous” is irrelevant. Thus, laws restricting the public from carrying 

“dangerous and unusual” weapons provide no justification for prohibitions on 

firearms that are unquestionably in common use today. 

Appellants went into this case fully aware of the Appellees’ claims and 

theories, including the Heller test, and understood that they would have to show 

with relevant evidence that the prohibited arms were outside of the scope of the 

Second Amendment. These issues were fully contested, litigated, tried, and are 

ready to be briefed on the merits on appeal with citations to a full and robust record 

on all relevant points. In such briefing, the Appellants are free to make reference to 

(and this Court may take judicial notice of) all relevant historical facts in every 

case.  

No plausible reading of Bruen changes the outcome in this case, nor can 

Appellants really claim that Bruen in any way altered, delimited, or modified 

Heller to justify a new trial in the district court on this issue. Indeed, the very 

notion of a limitation on the carrying of “dangerous and unusual weapons” is, 

itself, rooted in a thorough historical analysis that was already performed in the 
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first instance. See, Heller, 554 U.S. at 670 (“We think that limitation is fairly 

supported by the historical tradition of prohibiting the carrying of ‘dangerous and 

unusual weapons’”) (citing 4 Blackstone 148–149 (1769), and other historical 

treatises). And as the Court explained, it is “bordering on the frivolous” to argue 

“that only those arms in existence in the 18th century are protected by the Second 

Amendment. We do not interpret constitutional rights that way.” 554 U.S. at 582. 

Rather, “the Second Amendment extends, prima facie, to all instruments that 

constitute bearable arms, even those that were not in existence at the time of the 

founding.” Id.  

Semi-automatic firearms, such as those Appellants prohibited through their 

enforcement of the AWCA, “traditionally have been widely accepted as lawful 

possessions,” see Staples v. United States, 511 U.S. 600, 612 (1994) (so 

categorizing an AR-15 semi-automatic rifle), and they too are in common use 

presently, see Heller II, 670 F.3d 1244, 1261 (D.C. Cir. 2011) (“We think it clear 

enough in the record that semi-automatic rifles . . . are indeed in ‘common use’ as 

the plaintiffs contend.”). Ultimately, the district court rejected Appellants’ 

argument that the individual prohibited components that made a firearm an “assault 

weapon” somehow made them “dangerous and unusual weapons.” 542 F.Supp.3d 

at 1039 (“the Court finds that the prohibited features do not change an AR-15 rifle 

from a benign weapon to an ‘incredibly effective killing machine.’”) And the 
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district court did so in a manner completely consistent with the analytical 

requirements of Heller (and Bruen). 

B. THE RECORD IS ALREADY REPLETE WITH THE RELEVANT HISTORICAL 
ANALYSIS. 

 Appellants’ Motion applies sleight of hand to suggest the Supreme Court 

adopted a “new” test in Bruen, claiming that the Supreme Court thereby 

“announced a new rubric for analyzing Second Amendment claims[,]” (Motion, p. 

10), but then goes on to concede that Bruen “directs courts to scrutinize Second 

Amendment claims by applying ‘a methodology centered on constitutional text and 

history,’” (id., citing Bruen, 2022 WL 2251305 at *10), which is precisely what 

Heller already required and the trial court applied below. Appellants further claim 

that “[n]either the parties nor the district court had the benefit of Bruen during the 

proceedings below.” (Motion, at p. 13.) But as explained above, Bruen simply (1) 

rejected the improper two-step approach and interest balancing in all forms, (2) 

applied the fourteen-year-old Heller test to relevant history (as did the district court 

below), and (3) held New York’s ban on carry outside the home to be 

unconstitutional (just as the district court did with respect to the conduct and arms 

at issue in this case). Bruen’s pruning of the two-step and interest balancing 

jurisprudence did not add anything or change anything that was not already 

addressed below and, in fact, makes this appeal all the more simple—and all the 

more meritless. 
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 Appellants here claim that a remand is necessary to provide the historical 

inquiry Bruen demands, claiming that “[t]he new text-and-history standard 

redirects the Second Amendment inquiry, and places the burden squarely on the 

government to ‘identify an American tradition justifying’ the challenged 

regulation.” (Motion at p. 12, citing Bruen, 2022 WL 2251305, at *18.) But the 

“text-and-history standard” was established in Heller, and Bruen expressly held as 

much: “The test that we set forth in Heller and apply today requires courts to 

assess whether modern firearms regulations are consistent with the Second 

Amendment’s text and historical understanding.” Bruen, 142 S.Ct. at 2131. 

Appellants cannot claim that Bruen somehow changed Appellees’ claims and 

theories, since Appellees’ appeal to the text-as-informed-by-history approach was 

set out in the operative complaint. Appellants cannot plead ignorance to the 

presentation of this claim. Appellants had ample opportunity to apply the 

controlling analysis dictated by Heller, present relevant evidence, and litigate 

Appellees’ central claim with its theory stated in clear terms from the very 

beginning of this case. And, of course, Appellants can supplement their arguments 

with any relevant history. Appellants’ recalcitrance should not be rewarded by this 

Court. 

Moreover, at the outset of trial, Appellees expressly argued that “quite 

unlike the State’s relatively young ban on ‘assault weapons’ that goes back just 
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under three decades in total, the category of semiautomatic arms and 

characteristics the AWCA bans have a longstanding history of adoption and use in 

America.” (Plaintiffs’ Pretrial Brief, No. 3:19-cv-01537-BEN-JLB, ECF 66, at 

1:26—2:1.) And following conclusion of the parties’ presentation of evidence, 

Appellees submitted the proposed statements of fact and findings of law to the 

district court, specifically arguing: 

[¶ 228]. The Supreme Court’s test for commonality is a nationwide 
inquiry. The Second Amendment does not mean different things in 
different parts of the country. The Supreme Court’s Heller’s analysis 
asks simply whether the arms are “both dangerous and unusual,” 
Caetano, 136 S.Ct. at 1031 (2016) (Alito, J., joined by Thomas, J., 
concurring) (italics original), and if they are not both, it determines if 
the category of arms are in common use for lawful purposes. Duncan 
v. Becerra, 366 F.Supp.3d at 1142. The text of the Second Amendment, 
as it is informed by history and tradition, all point in the same direction 
because “the pertinent Second Amendment inquiry is whether [the 
banned weapons] are commonly possessed by law-abiding citizens for 
lawful purposes today.” Caetano, at 1032 (italics original). 

Plaintiffs’ Proposed Findings of Fact and Conclusions of Law (Dist. Ct. No. 3:19-

cv-01537-BEN-JLB, ECF 104, at p. 52, ¶ 228 (underline emphasis added).)  

 Indeed, clearly understanding the importance of relevant history, Appellants 

made their own spirited appeal to history and tradition when they argued to the 

district court that “[t]his articulation of what is protected by the Second 

Amendment finds its roots in the historical tradition of prohibiting the carrying of 

‘dangerous and unusual weapons.’” (Defendants’ Post-Trial Proposed Findings of 
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Fact and Conclusions of Law, 3:19-cv-01537-BEN-JLB, ECF 103, at 23:1-3 

(citing Heller, 554 U.S. at 627).) 

The district court endorsed Appellees’ argument and proposed findings of 

fact when—in the context of discussing Appellants’ argument that the AWCA 

represented a “longstanding prohibition” under Heller, 554 U.S. at 626—it held 

that “a ban on modern rifles has no historical pedigree.” Miller, 542 F.Supp.3d at 

1024-25. Specifically, the district court rejected the State’s argument that “firing 

capacity regulations” of the 1920s and 1930s was a relevant historical justification 

and analogous regulation. Id.4 This case, which was decided based on Heller’s 

historical approach—a test merely applied, unmodified, by Bruen—was fully 

argued below and is now ripe for an appeal on the merits. That Appellants are 

unhappy about losing under the Heller test after presentation of relevant historical 

evidence may be understandable. But giving Appellants an unjustified vacatur and 

remand to repeat history, while delaying justice for the Appellees, is not. 

 Beyond an examination of the history of firearm regulations and the types of 

arms protected by the Second Amendment, Appellees presented full historical 

 
4 While not only substantively insufficient to justify a ban on modern firearms 
through historically analogous regulation, Appellants’ historical evidence is not 
even constitutionally relevant: “We will not address any of the 20th-century 
historical evidence brought to bear by respondents or their amici. As with their 
late-19th-century evidence, the 20th-century evidence presented by respondents 
and their amici does not provide insight into the meaning of the Second 
Amendment when it contradicts earlier evidence.” Bruen, 142 S.Ct. at 2154, n.28. 
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analyses from other perspectives as well. Appellees presented testimony from a 

firearms historian who testified as to the history of the firearm features prohibited 

by the State’s assault weapon law, and more particularly, whether they were 

historically banned or considered “dangerous and unusual” features. Appellants 

specifically argued that the State could prohibit the assault weapons characteristics 

because they were “combat-oriented” features which made them particularly 

“dangerous and unusual.” In response, Appellees argued extensively in pre-trial 

and trial filings that California’s assault weapons ban had no historical 

justification, as the specific firearm characteristics which formed the definitions in 

section 30515(a) were in existence and common use for decades before enactment 

of California’s law.5 Further, Appellees demonstrated that all firearm 

characteristics are derived from military functions, going back to the earliest 

firearms known. (Decl. of Ashley Hlebinsky, Plaintiffs’ Trial Exh. 002, ¶ 7.) It has 

long been common for weapons used in war to be sold on the civilian market both 

during and after wars’ end, going back to the Civil War. Id., ¶ 9. Appellees showed 

that historically, firearm technological advancements would also first form in the 

 
5 Appellees’ historical evidence also negates any claim by Appellants that vacatur 
and remand is necessary due to “dramatic technological changes” requiring a 
historical analysis with a “more nuanced approach.” (Motion, p. 11.) As Appellees 
showed at trial, this technology has existed and been implemented in commonly 
owned firearms for over 100 years. 
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civilian market and then be adopted by the military. (Hlebinsky Deposition, at 

53:14-25, 62:15-64:19.)  

 With the benefit of extensive historical analysis, viewed from many 

perspectives, the district court framed Appellants’ legal-historical argument in the 

context of the former two-step analysis of Second Amendment Claims, wherein 

“[t]he first step asks, ‘whether the regulation is one of the presumptively lawful 

regulatory measures identified in Heller, or whether the record includes persuasive 

historical evidence establishing that the regulation at issue imposes prohibitions 

that fall outside the historical scope of the Second Amendment.” Miller, 542 

F.Supp.3d at 1024 (citing Jackson v. City & County of San Francisco, 746 F.3d 

953, 960 (9th Cir. 2014), and Young v. Hawaii, 992 F.3d 765, 783 (9th Cir. 2021) 

(en banc) (emphasis added)).  

 It would mischaracterize the district court’s findings (e.g., that the AWCA 

lacked “a historical pedigree”) to claim they are cabined to a now-abrogated two-

step test. That first step, as it had been articulated by this Circuit, required that 

courts evaluate “the ‘historical understanding of the scope of the right.’” Young, 

992 F.3d at 783 (citing Heller, 554 U.S. at 625). Bruen expressly stated: “Step one 

is broadly consistent with Heller, which demands a test rooted in the Second 

Amendment’s text, as informed by history.” 142 S.Ct. at 2116. Bruen simply 

rejected the second step of the two-step test as “one step too many,” id., at 2127, 
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which aids Appellants not at all, and that “first” step is the entirety of the required 

analysis after Bruen. The district court’s judgment was thus not even remotely 

undermined by Bruen, and indeed, its findings and conclusions are all valid under 

Bruen (no matter the heading and organization of the material) because the court 

faithfully applied precedent and relevant history in both the application of the 

Heller test and under step one of the Circuit’s two-step analysis. Thus, the district 

court’s findings that California’s AWCA “has no historical pedigree,” 542 

F.Supp.3d at 1024, serves as a completely appropriate legal conclusion based on its 

evaluation of the relevant historical evidence. 

Appellants fail to show how the district court’s analysis was deficient in any 

relevant historical respect. Appellants have already made their appeal to history by 

arguing, erroneously, that their laws were “longstanding prohibitions.” This is, in 

fact, synonymous with an appeal to history and tradition. As then-Judge 

Kavanaugh explained in his dissent in Heller v. D.C., 670 F.3d 1244 (D.C. Cir. 

2011) (“Heller II”): 

Heller was up-front about the role of text, history, and tradition in 
Second Amendment analysis—and about the absence of a role for 
judicial interest balancing or assessment of costs and benefits of gun 
regulations. Gun bans and gun regulations that are longstanding—or, 
put another way, sufficiently rooted in text, history, and tradition—are 
consistent with the Second Amendment individual right. 

Heller II, 670 F.3d at 1285 (emphasis added). Appellants further argued that their 

ban was rooted in history, i.e., by arguing that California’s assault weapons ban 
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was a longstanding regulation with roots in early 20th-century laws. Their 

arguments and evidence, quite appropriately, failed to convince the district court 

because such analogizing is incompatible with Heller. And to the extent that 

Appellants claim an error of law—which this court reviews de novo—they must 

prosecute their appeal of that claimed error. Appellants’ Motion to relitigate 

history they have already unsuccessfully argued	is neither justifiable nor 

reasonable. 

C. THE JUDGMENT SHOULD BE SUMMARILY AFFIRMED, OR THIS APPEAL 
SHOULD NOW BE EXPEDITED AND BRIEFED ON THE MERITS. 

 As argued above, the record in this case is full of relevant historical 

analyses, both as to the history of firearms generally, the history of repeating 

firearms in particular, and as Appellants put it, the history of “firing capacity 

regulations.” Vacatur and remand would serve no purpose but to delay for delays’ 

sake and prejudice Appellees by adding unnecessary expense and lengthening 

Appellants’ denial of fundamental rights, causing further irreparable harm. 

 Appellants’ motion is meritless and Bruen cannot justify a remand in this 

case. Bruen did not change the law in any way relevant to Appellants’ appeal. 

While other courts have remanded unsuccessful Second Amendment cases for 

further consideration in light of Bruen—where parties were appealing from 

dismissal under Rule 12 and/or did not have a trial record under Heller; see, e.g., 

Rupp—those examples are distinguishable from this case because Bruen indeed 
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calls into question the lower courts’ rejection of the Second Amendment claims in 

those cases whereas it supports the successful Second Amendment claim and the 

district court’s judgment in this case. Those cases are further distinguishable 

because this case was decided after a bench trial and party presentation of 

“[a]pproximately 14,000 pages of evidence and testimony” including relevant 

history under Heller.  

 Instead, the stay should be lifted, and the lower court judgment summarily 

affirmed, or, at worst, the appeal should be briefed on the merits and expedited 

under Circuit Rule 27-12.  

 

IV. CONCLUSION 

 Bruen does not support vacatur and remand in this case. Appellants’ Motion 

is unjustified and should be denied, the stay should be lifted, and this lower court’s 

judgment affirmed, or the merits appeal expedited as previously requested.  

Respectfully submitted, 

Dated: July 21, 2022 
 

SEILER EPSTEIN LLP 
 
 
s/ George M. Lee    
George M. Lee 
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