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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

LANDMARK FIREARMS LLC, US : 
RIFLE, LLC, POLYMER80, INC. : 
and FIREARMS POLICY : 
COALITION, INC., : 

Petitioners : No. 694 MD 2019 
: 

v. : 
: 

COLONEL ROBERT : Electronically Filed Document 
EVANCHICK, COMMISSIONER : 
PENNSYLVANIA STATE POLICE, : 

Respondent : 

SUPPLEMENTAL STATUS REPORT 

Respondent, Colonel Robert Evanchick, Commissioner of the Pennsylvania 

State Police, hereby files this Supplemental Status Report for the following 

reasons. In the Joint Status Report filed on Monday, August 22, 2022 in the 

Commonwealth Court, it is indicated that there are court challenges pending 

seeking to preliminarily and permanently enjoin the implementation the federal 

regulations governing partially completed frames or receivers. As of this filing, 

two federal district courts have now denied requests for preliminary injunctions. 

See Morehouse Enterprises, LLC v. BATFE, et al., 3:22-cv-116 (D.N.D. Aug. 23, 

2022) (Attachment “A”); Division 80, LLC v. Garland, 3:22-cv-148 (S.D. Tex. 

Aug. 23, 2022) (Attachment “B”). As such, the federal regulations became 

effective on August 24, 2022. 
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/s/Nicole J. Boland 
Pennsylvania State Police 
Office of General Counsel 
1800 Elmerton Avenue 
Harrisburg, PA 17110 
Attorney ID 314061 

Respectfully submitted,

DATED:  August 25, 2022



 
 
 
 
 

 
 
 
 
 
 
 
 

ATTACHMENT “A” 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

EASTERN DIVISION 
 
Morehouse Enterprises, LLC, d/b/a/ Bridge ) 
City Ordnance, et al.,    ) 
      ) ORDER DENYING MOTION FOR 

Plaintiffs,  ) PRELIMINARY INJUNCTION 
      )  
 vs.     ) Case No. 3:22-cv-116 
      )  
Bureau of Alcohol, Tobacco, Firearms and ) 
Explosives, et al.,    ) 
      ) 
   Defendants.  )  
 
 

On April 26, 2022, in response to evolving technical advances in firearms technology, the 

Bureau of Alcohol, Tobacco, Firearms and Explosives (the “ATF”) promulgated a final rule 

updating decades-old definitions within its longstanding regulations of federal firearms laws.  See 

Definition of “Frame or Receiver” and Identification of Firearms, 87 Fed. Reg. 24652 (April 26, 

2022) (to be codified at 27 C.F.R. pts. 447, 478, and 479) (the “Final Rule”).  At bottom, the Final 

Rule amends the definitions of certain terms with the ATF’s regulations, such as “frame or 

receiver,” and amends related ATF regulations on firearm markings and recordkeeping. Id. The 

Final Rule takes effect on August 24, 2022. Id.   

Asserting a theme of unlawful and extreme federal agency overreach, Plaintiffs Morehouse 

Enterprises, LLC, d/b/a Bridge City Ordnance, Eliezer Jimenez, Gun Owners of America, Inc., 

and Gun Owners Foundation seek to enjoin the Final Rule from taking effect as scheduled and 

filed a motion for preliminary and/or permanent injunction, along with a motion for oral 

Case 3:22-cv-00116-PDW-ARS   Document 85   Filed 08/23/22   Page 1 of 27



2 

argument.1 Doc. Nos. 14, 19; Doc. No. 25. Defendants the ATF, the United States Department of 

Justice, and ATF Director Steven M. Dettelbach (together, the “Defendants”) oppose the motion.2  

Doc. No. 43.  As explained below, the motion for injunctive relief is denied, and the motion for 

oral argument is now moot.  

I. BACKGROUND 

The Plaintiffs are one individual, one business entity, two organizations, and seventeen 

states. Doc. No. 22, ¶¶ 4-6, 11. Eliezer Jimenez (“Jimenez”) is a firearms owner residing in Grand 

Forks, North Dakota. Id. ¶ 4. Jimenez buys parts, “including unfinished frames or receivers, tools, 

jigs, and other items to assist him in making firearms” from online retailers. Id.  Morehouse 

Enterprise, LLC, d/b/a Bridge City Ordnance (“Bridge City”) is located in Valley City, North 

Dakota, and holds an active federal firearms license, deals in firearms, and its otherwise an entity 

regulated by ATF. Id.  

Gun Owners of America (“GOA”) is a California non-stock corporation with its principal 

place of business in Springfield, Virginia. Id. ¶ 5. “GOA was formed in 1976, to preserve and 

defend the Second Amendment rights of gun owners.” Id. GOA has more than 2 million members 

and supporters across the country, including residents of this District. Id.  Gun Owners Foundation 

 
1 Plaintiff States Arizona, Alaska, Arkansas, West Virginia, Idaho, Indiana, Kansas, Kentucky, 
Louisiana, Missouri, Montana, Nebraska, Oklahoma, South Carolina, Texas, Utah, and Wyoming 
(collectively, the “Plaintiff States”) joined the action via an amended complaint and also join the 
motion for preliminary injunction. Doc. No. 22. The Original Plaintiffs and Plaintiff States are 
collectively referred to as the “Plaintiffs.”  
 
2 Four amici curiae parties submitted briefs joining the Defendants opposition to the motion – (1) 
Jonathan Gold, Gun Owners for Safety, Jason Perry, and Scott Spreier (Doc. No. 52); (2) District 
of Columbia, and States California, Colorado, New Jersey, Pennsylvania, Connecticut, Delaware, 
Hawaii, Illinois, Maine, Maryland, Massachusetts, Michigan, Minnesota, New York, North 
Carolina, Oregon, Rhode Island, Washington, and Wisconsin (Doc. No. 65); (3) Gun Violence 
Prevention Groups (Doc. No. 66); and (4) Major Cities and Prosecutors Against Gun Violence 
(Doc. No. 84).   
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(“GOF”) is a Virginia non-stock corporation with its principal place of business in Springfield, 

Virginia. Id. ¶ 6. As alleged, “GOF was formed in 1983, and is organized and operated as a 

nonprofit legal defense and educational foundation[.]” Id.  

Finally, seventeen states joined the action as Plaintiffs, including Arizona, Alaska, 

Arkansas, West Virginia, Idaho, Indiana, Kansas, Kentucky, Louisiana, Missouri, Montana, 

Nebraska, Oklahoma, South Carolina, Texas, Utah, and Wyoming. Id. ¶ 11a-11q. Each Plaintiff 

State is a sovereign state of the United States of America and alleges that it is suing “to vindicate 

its sovereign, quasi-sovereign, and proprietary interests, including its interests in protecting its 

citizens, businesses, and tax revenue.” Id. 

For the Defendants, the United States Department of Justice (the “DOJ”) is an executive 

agency within the federal government of the United States. Id. ¶ 12. The DOJ is headquartered in 

Washington, D.C. and is the agency responsible for enforcing federal firearms laws. Id. The ATF, 

a component of the DOJ, is headquartered in Washington, D.C. and is delegated authority to 

enforce federal firearms laws. Id. ¶ 13. Lastly, Defendant Steven M. Dettelbach is the Director of 

ATF and is responsible for overseeing the agency’s promulgation and enforcement of the 

challenged regulations. Id. ¶ 14. 

A. The Statutory Framework 

Congress passed the Gun Control Act of 1968 (the “GCA”) to address concerns of firearms 

moving in interstate commerce.  18 U.S.C. §§ 921 et seq.  The GCA defined “firearm” to include 

“any weapon . . . which will or is designed to or may readily be converted to expel a projectile by 

the action of an explosive” and “the frame or receiver of any such weapon.”  Id. § 921(a)(3).  In 

the GCA, Congress did not define the terms “frame” or “receiver.” Among other things, Congress 

also requires individuals and entities that import, manufacture, or deal in firearms to have a federal 
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firearms license (id. § 923(a)), to keep records of firearm acquisitions or transfers (id. § 

923(g)(1)(A)), and to conduct background checks before transferring firearms to a non-licensee 

(id. § 922(t)).  It also requires licensed importers and manufacturers to identify firearms by serial 

number on the frame or receiver of the weapon.  Id. § 923(j).  As is typical and expected with 

federal statutes, Congress delegated the responsibility for administering and enforcing the GCA to 

the United States Attorney General, and Congress and the Attorney General, in turn, delegated to 

the ATF the authority to promulgate regulations “necessary to carry out the provisions of the 

GCA.”  Id. § 926(a). Along these same lines, the responsibility for enforcement of the National 

Firearms Act of 1934 (“NFA”) has been delegated to the Director of the ATF as well. See 26 

U.S.C. § 7805. 

Consistent with that delegation of authority, the ATF promulgated regulations as to the 

GCA.  One such regulation defined the statutory term “frame or receiver” to “provide guidance as 

to which portion of a firearm was the frame or receiver for purposes of licensing, serialization, and 

recordkeeping[.]”3 86 Fed. Reg. 27721 (May 21, 2022). The licensing, serialization, and record 

keeping “ensur[ed] that a necessary component of the weapon could be traced if later involved in 

a crime.” Id. That definition, however, was promulgated 50 years ago. Id. Since that time, and 

unsurprisingly, there have been continued technological advancements in firearms manufacturing. 

Id.  

 
3 The former definition of “frame or receiver” was “that part of a firearm which provides housing 
for the hammer, bolt or breechblock, and firing mechanism, and which is usually threaded at is 
forward positions.” Final Rule, Commerce in Firearms and Ammunition, 33 Fed. Reg. 18555, 
18558 (Dec. 14, 1968) (codified at 27 C.F.R. § 478.11). 
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B. The NPRM and the Final Rule 

In 2021, in an effort to update these decades-old definitions and account for the 

advancements in firearms technology, the ATF began the administrative rulemaking process.  To 

start, the ATF published a notice of proposed rulemaking (the “NPRM”) on May 21, 2021. Id. at 

27720. As required, the NPRM contained the regulatory text of the proposed rule. Id. at 27741-53.  

It explained the ATF sought to “amend[] [its] regulations to clarify the definition of ‘firearm’ and 

to provide a more comprehensive definition of ‘frame or receiver’ so that those definitions more 

accurately reflect firearm configurations not explicitly captured under the existing definitions[.]” 

Id. at 27725. The NPRM also “propose[d] new terms and definitions to take into account 

technological developments and modern terminology in the firearms industry, as well as 

amendments to the marking and recordkeeping requirements that would be necessary to implement 

these definitions.” Id. Interested parties could submit comments on the proposed rule until August 

19, 2021. Id. at 27720. In response to the NPRM, the ATF received over 290,000 public comments.   

 After considering the public comments, the ATF promulgated the Final Rule on April 26, 

2022.  The summary of the Final Rule states, in part: 

The [DOJ] is amending [ATF] regulations to remove and replace the regulatory 
definitions of “firearm frame or receiver” and “frame or receiver” because the 
current regulations fail to capture the full meaning of those terms. The [DOJ] is also 
amending ATF’s definitions of “firearms” and “gunsmith” to clarify the meaning 
of those terms and to provide definitions of terms such as “complete weapon,” 
“complete muffler or silencer device,” “multi-piece frame or receiver,” “privately 
made firearm,” and “readily” for purposes of clarity given advancements in 
firearms technology. Further, the Department is amending ATF’s regulations on 
marking and recordkeeping that are necessary to implement these new or amended 
definitions. 
 

Definition of “Frame or Receiver” and Identification of Firearms, 87 Fed. Reg. 24652 (April 26, 

2022) (to be codified at 27 C.F.R. pts. 447, 478, and 479). The Final Rule also includes an analysis 
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of the comments received on the NPRM and the ATF’s responses. Id. at 24667-24727. As noted, 

the Final Rule is effective August 24, 2022. Id. at 24652. 

 C. Procedural History 

On July 5, 2022, the Plaintiffs initiated this action against the Defendants, alleging ten 

causes of action, including various violations of the Administrative Procedure Act (“APA”) and 

several constitutional claims. At its heart though, the Plaintiffs allege the ATF exceeded its 

statutory authority, violated the rulemaking process, created new federal law, and violated certain 

constitutional rights in proceeding with the Final Rule, and they seek a preliminary injunction to 

stop the Final Rule from taking effect on August 24, 2022. 

II. LAW AND ANALYSIS 

 “A preliminary injunction is an extraordinary remedy never awarded as of right.”  Winter 

v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008).  When considering a motion for preliminary 

injunction, the Court weighs the four factors set forth in Dataphase Systems, Inc., v. C L Systems, 

Inc., 640 F.2d 109 (8th Cir. 1981) (en banc): “(1) the threat of irreparable harm to the movant; (2) 

the state of balance between this harm and the injury that granting the injunction will inflict on 

other parties litigant; (3) the probability that movant will succeed on the merits; and (4) the public 

interest.”  Id. at 114.  The balance of harms and public interest factors merge when the government 

is the opposing party (see Nken v. Holder, 556 U.S. 418, 435 (2009)), and likelihood of success 

on the merits is the most important factor.  Brady v. Nat’l Football League, 640 F.3d 785, 789 (8th 

Cir. 2011).  The burden to demonstrate the necessity of a preliminary injunction rests with the 

movant.  General Motors Corp. v. Harry Brown’s, LLC, 563 F.3d 312, 316 (8th Cir. 2009). 
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 A. Likelihood of Success on the Merits 

 Beginning with the first factor, the Plaintiffs assert they are likely to succeed on the merits 

because (1) the Final Rule violates the APA’s notice and comment requirement; (2) the Final Rule 

is not in accordance with the law and conflicts with federal law; and, (3) the Final  

Rule is arbitrary and capricious. The Defendants argue the Plaintiffs have not demonstrated 

likelihood of success on the merits, and on the facts of this case, the Court agrees with the 

Defendants.  

  1. Notice and Comment Requirement 

 To start, the Plaintiffs claim that the Final Rule should be enjoined because a proper notice 

and comment period did not take place.  More specifically, the Plaintiffs posit that the Final Rule 

is not a “logical outgrowth” of the ATF’s NPRM.  

 It is a fundamental principle of administrative law that the rulemaking process must go 

through the “notice and comment” process detailed in 5 U.S.C. § 553. “To satisfy the APA’s notice 

requirement, the NPRM and the final rule need not be identical[;]” however, a final rule must be 

“a ‘logical outgrowth’ of its notice.” CSX Transp., Inc. v. Surface Transp. Bd., 584 F.3d 1076, 

1079 (D.C. Cir. 2009). A final rule is a logical outgrowth “if interested parties ‘should have 

anticipated’ that the change was possible, and thus reasonably should have filed their comments 

on the subject during the notice-and-comment period.” Id. at 1079-80. 

 Here, the NPRM expressly stated the ATF’s intent to update and modernize the definition 

of “frame or receiver” because “most firearms currently in circulation in the United States do not 

have a specific part that expressly falls within the current ‘frame or receiver’ regulatory 

definitions.” 86 Fed. Reg. at 27727.  So, in the NPRM, the ATF started with a broad definition of 

“frame or receiver.”  Then the ATF allowed a period of public comment beginning on May 21, 
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2021. And after reviewing and considering the over 290,000 comments offered by the public, 

including those comments from the Plaintiffs, the ATF narrowed its definition of “frame and 

receiver.” It is difficult to conclude, under these facts, that the Final Rule is not a “logical 

outgrowth” of the NPRM.  Indeed, this appears to present a rather textbook example of how the 

administrative rulemaking process must proceed under the APA.      

 Effectively, the Plaintiffs argue they should have received a second opportunity at the 

proposed rulemaking process because they could not have anticipated the Final Rule’s definition 

of “frame or receiver” and that there should have been a second comment period after the ATF 

narrowed the definitions.  But the law does not support such a claim.  “[I]n most cases, if the 

agency . . . alters its course in response to the comments it receives, little purpose would be served 

by a second round of comment.” American Water Works Ass’n v. EPA, 40 F.3d 1266, 1274 (D.C. 

Cir. 1994). Importantly, the “logical outgrowth” test applies to consider “whether a new round of 

notice and comment would provide the first opportunity for interested parties to offer comments 

that could persuade the agency to modify its rule.” Id. (emphasis added).  Here, the Plaintiffs had 

an opportunity to offer comments on the proposed definitions.  Moreover, because the Final Rule 

narrowed the definitions at issue in the NPRM, allowing Plaintiffs a new round of notice and 

comment would serve little purpose. Without question, the NPRM was sufficiently descriptive that 

the ATF was going to redefine “frame or receiver,” and it allowed interested parties to offer 

informed criticism and comment.  Simply because the ATF did not adopt the Plaintiffs’ exact 

proposed definitions does not mean the Final Rule is not a logical outgrowth of the NPRM or that 

the ATF violated the APA’s notice and comment requirement.  As such, the Plaintiffs have failed 

to demonstrate likelihood of success on the merits of this claim.      
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  2. Accordance with the Law 

 Next, Plaintiffs argue the Final Rule is inconsistent with the statutory language of the GCA, 

which means the ATF exceeded the scope of its delegated authority. In response, the Defendants 

assert that the Final Rule falls well-within the ATF’s agency rulemaking authority as delegated by 

Congress.  The Court agrees with the Defendants.  

 As discussed above, the Attorney General is generally responsible for enforcing the GCA, 

and Congress expressly delegated the responsibility for administration of the GCA to the Director 

of the ATF. See 18 U.S.C. 926(a); see Nat’l Rifle Ass’n v. Brady, 914 F.2d 475, 479 (4th Cir. 

1990).  And to be sure, no one disputes the ATF’s authority to develop rules to interpret and enforce 

the GCA.  Rather, the question is whether the Final Rule is inconsistent with and contradicts the 

plain language of the GCA itself.  Of course, if the Final Rule did contradict the plain language of 

the GCA, that would result in an agency effectively circumventing the intent of Congress.   

   a. Definition of Firearm and “The” Frame or Receiver 

 According to the Plaintiffs, the Final Rule conflicts with the plain language of the GCA in 

several ways. For instance, 18 U.S.C. § 921(a)(3) defines “firearm” as the part that is “the frame 

or receiver of any such weapon[.]” (Emphasis added). The use of the word “the,” per the Plaintiffs, 

suggests a singular object, where each “firearm” contains only (“the”) one “frame” or one 

“receiver.” The Plaintiffs say, however, that the Final Rule results in a regulatory scheme where 

firearms could have multiple frames or receivers.  However, after carefully reading the Final Rule 

itself, the Court disagrees.  

 While the NPRM contemplated that a firearm may have multiple components constituting 

a “frame or receiver,” the Final Rule explicitly addresses this concern and states multiple times 

that only a single component for each weapon will constitute the frame or receiver.  87 Fed. Reg. 
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at 24683, 24688.  Indeed, the Final Rule states: “The [ATF] agrees with numerous commenters 

that the context of the singular terms ‘frame’ and ‘receiver’ in these provisions suggests that a 

firearm only has one frame or receiver.” Id. at 24683. And, the Final Rule recognizes that the 

subparts of a multi-piece frame or receiver should be considered a single frame or receiver and 

requires such components to be marked with a serial number (and if sold together, with the same 

serial number). Id. at 24739.  Accordingly, while highly technical, the Final Rules appears to be 

consistent with the GCA in recognizing a single frame or receiver.    

   b. Definition of Firearm and Weapon Parts Kits 

 The Plaintiffs next argue that the Final Rule’s amended definition of “firearm” is 

inconsistent with the GCA because it includes “a weapon parts kit that is designed to or may readily 

be completed, assembled, restored, or otherwise converted to expel a projectile by the action of an 

explosive.” Doc. No. 14 at 9-10. Notably though, the GCA itself defines “firearm” as “any weapon 

(including a starter gun) which will or is designed to or may readily be converted to expel a 

projectile by the action of an explosive[.]” 18 U.S.C. § 921(a)(3)(A) (emphasis added).  

 A plain reading of the GCA confirms that Congress defined “firearm” more broadly than 

simply a fully operational weapon, as the statute expressly includes items that “may readily be 

converted to expel a projectile.” The language from the Final Rule—“completed, assembled, 

restored, or otherwise converted,” as well as the weapon kits at issue—fit squarely within the 

GCA’s “firearm” definition because after delivery, the kits are easily converted from mere parts 

into a weapon that expels a projectile. This interpretation mirrors existing Eighth Circuit Court of 

Appeals case law, which suggests a non-operational weapon, that can be made operational, 

qualifies as a firearm. See United States v. Annis, 446 F.3d 852, 857 (8th Cir. 2006). Accordingly, 
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the ATF did not act inconsistently with the GCA in considering weapon kits as firearms under 

federal law.  

   c. Definition of Frame or Receiver and “Readily” 

 The Plaintiffs further argue that the Final Rule’s definition of “frame or receiver” is 

contrary to the GCA because it improperly uses the term “readily” from the statutory definition of 

“firearm.” Doc. No. 14 at 9.  Critically though, the GCA does not define the term “frame or 

receiver,” which leaves the regulation of what constitutes a frame or receiver to the discretion of 

the ATF.  In turn, the ATF’s update of the definition of “frame or receiver” includes items that 

“may readily be completed, assembled, restored, or otherwise converted.” From the Plaintiffs’ 

perspective, this creates a “regulatory glob” that conflates the statutory definition of “firearm” with 

the regulatory definition of “frame or receiver.”  

Again, after reading the Final Rule, the Plaintiffs’ argument misses the mark.  As an initial 

matter, the Final Rule does not improperly use the statutory term “readily.”  To the contrary, and 

as noted above, adopting Plaintiffs’ position would appear to contradict the plain language of the 

GCA, which clearly defined “firearms” more broadly than a fully operational weapon. 

Additionally, the relevant text of the Final Rule makes it clear that certain weapon parts kits (which 

are considered a weapon under 18 U.S.C. § 921(a)(3)(A)) and certain frame or receiver kits (which 

are considered a frame or receiver of a weapon because they can be “readily” converted to be a 

frame or receiver of a weapon under 18 U.S.C. § 921(a)(3)(B)), are considered firearms for 

different reasons. As the Plaintiffs point out, under the final rule, it is possible that a “frame or 

receiver” may be considered a firearm much sooner in the process than a “weapon.”  But critically, 

the Plaintiffs have pointed to no provision of federal law foreclosing this possibility, and this 
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distinction cuts against the assertion that ATF has conflated the statutory definition of firearm with 

the Final Rule’s definition of “frame or receiver.” 

   d. Creation of New Federal Crimes 

 Next, the Plaintiffs claim the ATF exceeded its statutory authority because the Final Rule 

creates new crimes of “conspiracy” and “structuring transactions.” Doc. No. 14. at 10. Curiously, 

however, nothing in the text of the Final Rule creates any new federal crimes.  As correctly noted 

by the Defendants, “conspiracy to violate” and “aiding and abetting” a violation of any underlying 

criminal offense have long been considered statutory violations. See 18 U.S.C. §§ 2, 371. Further, 

federal courts have already recognized crimes of conspiracy and aiding and abetting as violations 

of federal firearms laws. See United States v. Evans, 928 F.2d 858 (9th Cir. 1991); United States 

v. Moore, 109 F.3d 1456, 1464 (9th Cir. 1997); United States v. Garcia-Pena, 743 F.2d 1462, 1464 

(11th Cir. 1984); Armament Servs. Int’l Inc. v. Att’y Gen. United States, 760 F. App’x 114, 120 

(3d Cir. 2019). The Court further disagrees that the Final Rule creates a new crime of “structuring,” 

as the Final Rule only provides that one cannot conceal their transfer of a disassembled firearm in 

more than one box or shipment, which is consistent with the intent of the GCA and within the 

scope of the ATF to regulate. 

   e. Creation of “Privately Made Firearm” 

 The Plaintiffs’ next argument is that the Final Rule conflicts with the GCA because it 

creates the term “privately made firearm” (“PMF”), which is not mentioned in either the GCA or 

any existing regulations.  More to the point, the Plaintiffs assert that the ATF has improperly 

conjured up the term PMF to violate the rights of privately made firearm owners.  They argue the 

PMF definition conflicts with the GCA because “there is no federal prohibition on an individual 
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manufacturing his own firearm for personal use,” and the GCA does not require PMFs be marked 

with serial numbers, as the Final Rule now requires. Doc. No. 14 at 10-11.  

 Again, the Plaintiffs’ argument is based on an inaccurate and imprecise view and 

description of the Final Rule. In reality, the Final Rule does not prohibit any individual from 

manufacturing a firearm for personal use. PMFs are only implicated by the Final Rule to the extent 

it requires federal firearms licensees (“FFLs”) to “legibly and conspicuously identify each” PMF 

that is taken into inventory within seven days of receipt or acquisition. 87 Fed. Reg. at 24742. 

Essentially, the Final Rule only requires FFLs4 to serialize any unserialized PMF when it reaches 

the stream of commerce. Id. at 24746. Any suggestion the Final Rule prohibits manufacture or 

ownership of PMFs is misleading at best.  Relatedly, the Plaintiffs argue the PMF serialization 

requirement for FFLs creates a new federal crime of obliteration of a PMF serial number. However, 

the obliteration of a PMF serial number would be treated the same as obliteration of any firearm’s 

serial number, which has long been a crime under federal law. See 18 U.S.C. § 922(k); 26 U.S.C. 

§ 5861(h). 

 Further, while PMF is not a term included in the GCA or prior regulations, the Court fails 

to see any logic or authority for the proposition that the ATF cannot define a new term as necessary 

to enforce the GCA through regulation.  There is nothing in the GCA prohibiting the ATF from 

delineating between different categories of firearms to accomplish the goal of interpreting and 

enforcing the GCA.   

 
4 The Plaintiffs argue the Final Rule creates a new category of licensing of “dealer-gunsmiths” to 
“solely provide PMF marking services.” However, the Court’s reading indicates the Final Rule 
applies to all FFLs and requires these licensees to add the serial number prior to the PMF entering 
commerce. 
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 In reality, the relevant distinction between a PMF and any other firearm is the lack of a 

serial number. The Final Rule does not require that all PMFs receive a serial number—it only 

requires a PMF entering commerce through an FFL to be given a serial number. While the 

Plaintiffs argue otherwise, the ATF’s requirement to serialize PMFs entering the stream of 

commerce is consistent with its authority to take actions “necessary to carry out the provisions” of 

the GCA, as well as the narrower delegation of authority to regulate an FFL’s “records of 

importation, production, shipment, receipt, sale, or other disposition of firearms” under § 

923(g)(1). Without a serial number, PMFs become untraceable firearms—an outcome the ATF is 

well within its regulatory authority to prevent. 

   f. Complete Muffler or Silencer Device 

 Next, the Plaintiffs argue that in creating a new definition for a “complete muffler or 

silencer device,” the Final Rule essentially deletes the statutory requirements that a combination 

of parts constituting a silencer be “designed” and “intended” for that purpose. Doc No. 14 at 11. 

Instead, according to the Plaintiffs, the Final Rule would classify a silencer as any group of parts 

that merely “contains all the component parts necessary to function,” which potentially 

criminalizes innocent ownership of countless innocuous household items. Id.   

And once again, after reading the Final Rule, the Court disagrees. The definition of 

“complete muffler or silencer device” only pertains to “[a] firearm muffler or firearm silencer that 

contains all component parts necessary to function[.]” 87 Fed. Reg. at 24734 (emphasis added). 

Stated another way, the Final Rule only applies to items that already meet the definition of “firearm 

muffler” or “firearm silencer” under 18 U.S.C. § 921(a)(25), which specifically defines those 

terms, in part, as “any combination of parts, designed or redesigned, and intended for use in 

assembling or fabricating a firearm silencer or firearm muffler.” As such, the “designed” and 

Case 3:22-cv-00116-PDW-ARS   Document 85   Filed 08/23/22   Page 14 of 27



15 

“intended” statutory language from the GCA was simply incorporated into the Final Rule’s 

definition. 

 Relatedly, the Plaintiffs also assert the Final Rule conflicts with the GCA in creating and 

defining a new statutory term of “firearm muffler or silencer frame or receiver.” Doc. No. 14 at 

11. The statutory definition of “firearm” includes “any firearm muffler or firearm silencer.” 18 

U.S.C. § 921(a)(3). Under the NFA, the ATF is specifically charged with issuing regulations 

regarding the identification of firearms. See 26 U.S.C. § 5842. Under 26 U.S.C. § 5842(a), “[e]ach 

manufacturer and importer and anyone making a firearm shall identify each firearm . . . by a serial 

number which may not be readily removed, obliterated, or altered . . . as [the ATF] may by 

regulations prescribe.” 26 U.S.C. § 5842(a). As discussed, the Final Rule specifically seeks to 

identify firearms with a single serial number. 87 Fed. Reg. at 24723. Accordingly, a firearm 

muffler or firearm silencer must have a frame or receiver, so that manufacturers know which part 

must be serialized. 

   g. National Gun Registry  

 Continuing on, the Plaintiffs next assert the Final Rule violates 18 U.S.C. § 926(a), which 

prohibits the Attorney General from promulgating any new regulations requiring the records that 

must be maintained under the GCA “be recorded at or transferred to a facility owned, managed, or 

controlled by the United States or any State or any political subdivision thereof,” or establishing 

any “system of registration of firearms.” Id.  Here, the Final Rule simply extends the period an 

FFL must maintain the records of its firearm sales from 20 years to the duration of the FFL’s 

business. 87 Fed. Reg. at 24690.  This extension does not create a new regulation requiring the 

recording or transfer of firearms records to a government facility and in no way results in a national 
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firearm registration. To make such assertions in the face of the plain text of the Final Rule certainly 

strains credibility. The Final Rule is consistent with 18 U.S.C. § 926(a).  

   h. Repudiated Legal Test  

 Finally, the Plaintiffs argue the Final Rule is contrary to law because it is based upon a 

“repudiated legal test.” Specifically, several comments received during the notice and comment 

period expressed concerns that the NPRM may potentially violate the Second Amendment. 87 Fed. 

Reg. at 24676. In response, the Final Rule included a brief statement positing that the rule was 

consistent with the United States Supreme Court’s decision in District of Columbia v. Heller, 554 

U.S. 570 (2008) because there are compelling governmental interests in the serialization of 

privately made firearms. Id. The Final Rule also discusses other cases that considered the 

Government’s interest in regulating firearms. Id. However, as recently as two months ago, the 

Supreme Court declined to weigh the Government’s interest in regulating firearms, which 

distinguishes Heller and its progeny, at least to some degree. See generally N.Y. State Rifle & 

Pistol Ass’n v. Bruen, 142 S. Ct. 2111 (2022). 

 As an initial matter, while not specifically argued by the Plaintiffs, the Court believes the 

ATF’s response to the Second Amendment concerns brought up during the notice and comment 

period to the NPRM was sufficient. As noted in the Final Rule, concerns regarding 

constitutionality of the proposed rule were raised by multiple commenters. The ATF appropriately 

responded by indicating its belief that the proposed rule was consistent with Second Amendment 

jurisprudence at the time the Final Rule was drafted and explained why. It is difficult to fathom 

what more the ATF could have said in response at the time, as it could not have predicted the 

future development in the law.  
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 Turning to the substance of Bruen, that case concerned an unconstitutional “proper cause” 

requirement for issuance of conceal and carry permits in the State of New York—quite 

distinguishable from the facts here. Nonetheless, the question is whether the Final Rule would pass 

constitutional muster post-Bruen where, as the Court reads Bruen, an individual’s right to keep 

and bear arms for self-defense may not be arbitrarily denied by a state. From the outset, however, 

it is crucial to note the Final Rule concerns the commercial sale of firearms.  The Final Rule does 

not infringe on any individuals’ or business’ ability to completely manufacturer a firearm for 

personal use, nor does it restrict the ability to obtain the weapon kits at issue. Instead, the Final 

Rule simply requires serialization of a firearm, when in the stream of commerce, so that it may be 

tracked in the event a crime is committed with the firearm. There is a longstanding distinction 

between the right to keep and bears arms and commercial regulation of firearm sales. See District 

of Columbia v. Heller, 554 U.S. 570, 626-27 (2008); McDonald v. City of Chicago, 561 U.S. 742, 

786 (2010); Bruen, 142 S. Ct. at 2162 (Kavanaugh, J., concurring) (reiterating that many 

regulations of firearms, including commercial regulations, remain consistent with the Second 

Amendment). As such, in this Court’s view, the Final Rule was and remains constitutional under 

the Second Amendment.  

Despite the multitude of arguments to the contrary advanced by the Plaintiffs, the Court 

cannot conclude they have met their burden of showing the Final Rule is not in accordance with 

the law.  As such, the Plaintiffs have not demonstrated a likelihood of success on these claims.  

  3. Arbitrary and Capricious  

 With that set of arguments resolved, the remaining merits arguments by the Plaintiffs focus 

on whether the Final Rule is arbitrary and capricious. The arbitrary and capricious standard “is a 

highly deferential standard of review.” Adventist Health Sys./SunBelt, Inc. v. HHS, 17 F.4th 793, 
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803 (8th Cir. 2021). “[T]he role of courts in reviewing arbitrary and capricious challenges is to 

simply ensure that the agency has acted within a zone of reasonableness.” Biden v. Missouri, 142 

S. Ct. 647, 654 (2022). The reviewing court “defers to agency action so long as an agency 

examined the relevant data and articulated a satisfactory explanation for its action.” Adventist 

Health Sys./SunBelt, 17 F.4th at 803. A court may not substitute its judgment for that of the agency 

Id. “[A]n agency rule [is] arbitrary and capricious if the agency has relied on factors which 

Congress has not intended it to consider, entirely failed to consider an important aspect of the 

problem, offered an explanation for its decision that runs counter to the evidence before the agency, 

or is so implausible that it could not be ascribed to a difference in view or the product of agency 

expertise.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

The Plaintiffs argue the Final Rule has each of these “in spades.” Doc. No. 14 at 15.  However, 

after thorough review, the Court disagrees. 

a. Internally Conflicting  

 To begin, the Plaintiffs argue the Final Rule is not the product of reasoned decision-making 

because it is internally conflicting. A promulgated regulation is internally conflicting when it 

advances two diametric approaches to solve the same problem, reaches dissimilar results for nearly 

identical items, or is not a product of reasoned decision-making. See AFGE, Local 2924 v. FLRA, 

470 F.3d 375, 380 (D.C. Cir. 2006).   

 First, the Plaintiffs allege the Final Rule presumes that any serialized part of a firearm is 

the firearm’s frame or receiver, which may lead to situations where a firearm has multiple frames 

or receivers. As noted previously, the ATF modified the Final Rule and agreed with many 

commenters that there should be only one “frame” for a handgun, and only one “receiver” for a 

long gun. Though the Final Rule presumes the marked subparts of a multi-piece frame or receiver 
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to be parts of a weapon’s “frame” or “receiver,” when these subparts are assembled, they comprise 

a single frame or receiver. So, while undoubtedly technical, as the Court reads the Final Rule, a 

firearm can have but one frame or receiver, which is internally consistent.  

 Next, the Plaintiffs argue that after laying out the new regulatory definition of “frame or 

receiver,” the Final Rule contains a “nonexclusive list” of firearms whose prior classifications 

conflict with that definition, yet are not overruled (Doc. No. 14 at 15), and that this will lead to 

significant confusion regarding whether certain firearms are subject to the Final Rule. Id.  

Nevertheless, the Final Rule states that all ATF classifications of existing complete frame or 

receiver designs that the agency determined before April 26, 2022, to be the firearm “frame or 

receiver” remain effective. See 87 Fed. Reg. at 24739. While again highly technical, as the Court 

reads the Final Rule, manufacturers can ensure compliance by determining whether the 

classification was issued before April 26, 2022, and whether the weapon was complete and 

assembled when it was submitted for the ATF’s examination. Id. at 24739, 24741.  

 The Plaintiffs then argue the Final Rule is internally conflicting because of dissimilar 

treatment of functionally identical items, such as top/bottom “split” receivers (where only one 

portion is serialized) versus left/right “multi-piece” receivers (where both portions are serialized).  

Doc. No. 14 at 16. However, the Final Rule thoroughly explains the different treatment of split 

and multi-piece receivers, and the ATF’s reasons for treating these two types of receivers 

differently for purposes of serialization.  

 A “split” frame or receiver typically has two different parts that house one or more fire 

control components, which are referred to as the “upper” and “lower” portions of the receiver. 87 

Fed. Reg. at 24652, 24655. Under the Final Rule’s definition of “frame” and “receiver,” only one 
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of these two parts is the “frame” or “receiver.” 87 Fed. Reg. at 24735. This is done so that the 

firearm will have only one serial number.  

 A “multi-piece” frame or receiver is one that can be disassembled into multiple modular 

subparts (i.e., standardized units that may be replaced or exchanged). 87 Fed. Reg. at 24671; 

24739. The Final Rule includes a definition of “multi-piece frame or receiver,” (id. at 24671), and 

explains which portion(s) of a multi-piece receiver needs to be serialized. 87 Fed. Reg. at 24747. 

In general, the outermost housing designed to house either the sear, the bolt, or breechblock must 

contain the serial number. Id. at 24747; see also id. at 24671-72. And if more than one outermost 

subpart is similarly designed to provide a structure for these components, each of those subparts 

must be identified with the serial number. Id. at 24671-72, 24747. Without this requirement, multi-

piece frames or receivers could be broken down and sold as individual subparts and replaced 

without any traceable marks of identification. Id. at 24672. Given this distinction, the need for 

distinguishing between split and multi-piece frames is quite clear and appears to be the product of 

thoughtful and reasoned decision-making.  

   b. Policy Shifts   

 Next, the Plaintiffs argue the ATF has failed to appropriately explain their significant 

policy shifts. An agency changing its position must “display awareness that it is changing position 

. . . and may sometimes need to account for prior factfinding or certain reliance interests created 

by a prior policy[.]” FCC v. Fox TV Stations, Inc., 556 U.S. 502, 503 (2009). However, [w]hen an 

agency reverses its prior policy, ‘it need not demonstrate . . . that the reasons for the new policy 

are better than the reasons for the old one.’” Northport Health Servs. v. HHS, 14 F.4th 856, 875 

(8th Cir. 2021). “[I]t suffices that the new policy is permissible under the statute, that there are 
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good reasons for it, and that the agency believes it to be better, which the conscious change of 

course adequately indicates.” Id.  

 Here the Plaintiffs rekindle their argument regarding the definition of multi-piece frames 

or receivers as not being adequately explained for policy purposes. However, because the policy 

is that a multi-piece frame or receiver is defined as “a frame or receiver that may be disassembled 

into multiple modular subparts” (87 Fed. Reg. at 24739), requiring multiple, but identical, serial 

numbers on any subparts entering the stream of commerce is necessary if the ATF wishes to track 

the subparts when sold in piecemeal fashion. As the Court sees it, this adequately explains the 

unique serialization requirement of multi-piece frames or receivers. 

 The Plaintiffs then rehash their argument as to the use and definition of the term “readily” 

as it applies to unfinished 80% frames and receivers as being a significant shift in policy. The 

parties each go deep into detail regarding the alleged policy shift; however, such depth is 

unnecessary. Without a doubt, the Final Rule adequately explains the policy shift to regulate 

weapon kits more tightly, as these wholly untraceable weapons present serious challenges for law 

enforcement and the community. While the ATF’s prior approach may have focused on the 

specific degree of machining related to the weapon kits, the goal of serializing the frames and 

receivers entering commerce fully explains any changes. 

  Further, the Plaintiffs assert the Final Rule makes the existing ATF classification system 

even worse by formally adopting a recent ATF policy change to refuse to classify numerous 

firearms related items and also creating a new requirement that the industry seek ATF guidance 

through submissions filed under penalty of perjury. Codification of the ATF’s position regarding 

classification cannot be considered a change in policy as it has been the ATF’s formal position 

since 2018. Compare ATF, Notice: Discontinuance of Accessory Classifications (last reviewed 
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Dec. 11, 2018) https://www.atf.gov/firearms/notice-discontinuance-accessory-classifications, 

with 87 Fed. Reg. at 24743.  

 Additionally, while the Final Rule does not explicitly explain the requirement of firearms 

classifications to be requested under penalty of perjury, it does stand to reason that these statements 

must be truthful to be considered.  In any event, it is already a crime to “make any materially false, 

fictitious, or fraudulent statement or representation” or “mak[ing] or us[ing] any false writing or 

document knowing the same to contain” such a statement or representation “within the jurisdiction 

of the executive . . . branch” of the United States. 18 U.S.C. § 1001. As such, the requirement that 

individuals submit classification requests under penalty of perjury does not appear to be a 

significant change to the ATF’s policy.  

 Finally, the Plaintiffs assert that the ATF has not previously considered certain parts kits 

that may readily be converted to functioning firearms to constitute “firearms” under the GCA and 

as such, has failed to properly explain and justify the new regulations in the Final Rule. Doc. No. 

14 at 19-20. Along these same lines, the Plaintiffs argue the ATF has made a significant policy 

shift by regulating firearm parts instead of only frames and receivers. Id. As discussed above, a 

non-operational weapon which can be made operational already qualifies as a firearm under 18 

U.S.C. § 921(a)(3)(A). As a result, regulating a non-operational kit that can be readily turned into 

an operational firearm is not a significant change. Further, any adjustments to the way these kits, 

or the parts they contain, are treated has been thoroughly explained. See 87 Fed. Reg. at 24652, 

24688-89. 

c. Consideration of Comments  

 The final subset of Plaintiffs’ arguments as to the Final Rule being arbitrary and capricious 

is that the ATF did not appropriately respond to relevant comments. As part of the APA’s notice 
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and comment process, a federal agency is required to, “[a]fter consideration of the relevant matter 

presented . . . incorporate in the rules adopted a concise general statement of their basis and 

purpose.” 5 U.S.C. § 553(c). Further, “although an agency ‘need not address every comment’ . . . 

‘it must respond in a reasoned manner to those that raise significant problems,” and “the failure to 

respond to comments is significant [because] it demonstrates that the agency’s decision was not 

based on a consideration of the relevant factors.” Huntco Pawn Holdings, LLC v. United States 

DOD, 240 F. Supp. 3d 206, 219 (D.C. Cir. 2016) (citations omitted); see also Champion v. Shalala, 

33 F.3d 963, 966 n.4 (8th Cir. 1994) (conducting the same analysis). 

 First, the Plaintiffs contend that their comment indicating the GCA authorizes licensed 

manufacturers and importers—but not licensed dealers—to mark firearms was not given proper 

consideration. However, in response to this assertion, the ATF explained that in enacting the GCA, 

Congress understood that persons and entities other than licensed manufacturers and importers 

may need to mark firearms. 87 Fed. Reg. at 24687. Further, the ATF has the authority to 

promulgate regulations necessary to enforce the GCA and requiring licensed dealers to mark PMFs 

is squarely within the ATF’s regulatory authority. Id. The GCA requires FFLs to record firearm 

information for purposes of tracing, but as discussed, some PMFs have no serial number to record. 

Requiring licensed dealers—like licensed manufacturers and importers—to mark these firearms 

as they enter commerce is necessary to fulfill Congress’s intent to allow for tracing of 

commercially sold firearms. Id. The Court finds the ATF’s response appropriate and legally 

accurate.  

 Additionally, the Plaintiffs argue that the ATF did not adequately respond to a comment 

raising concerns that the Final Rule does not require the agency to notify the submitter of a 

voluntary classification request that the agency has accepted or rejected the request. However, the 
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ATF did respond and disagreed. 87 Fed. Reg. at 24709. The ATF explained that while it was 

willing to help individuals and entities achieve compliance, there is no requirement that they do so 

or that they complete the task in a certain timeframe. Id. at 24709-10. While the Plaintiffs may not 

like the response they received, the ATF did adequately respond and explain its position. 

After considering all the arguments advanced by the Plaintiffs, the Court cannot conclude 

they have met their burden of showing the Final Rule is arbitrary and capricious.  As such, the 

Plaintiffs have not demonstrated a likelihood of success on these claims either.5  

 B. Remaining Preliminary Injunction Factors 

 Because the Plaintiffs are unlikely to succeed on the merits of their claims, consideration 

of the remaining factors is unnecessary.  See Planned Parenthood Minn., N.D., S.D. v. Rounds, 

530 F.3d 724, 737 (8th Cir. 2008) (en banc).  That said, the remaining factors (irreparable harm 

and the balance of equities and public interest) also weigh against a preliminary injunction. 

   As to irreparable harm, the timeline for the filing of the motion for preliminary injunction 

gives the Court serious pause.  The ATF issued the Final Rule on April 26, 2022, and the Plaintiffs, 

given their activity in the notice and comment period, were certainly aware of the Final Rule when 

it was issued.  Nonetheless, the Plaintiffs waited until July 25, 2022 (or essentially three months) 

to file their motion for injunctive relief.  While not necessarily dispositive of the outcome, the 

delay here tends to weigh against a finding of irreparable harm. Novus Franchising, Inc. v. 

Dawson, 725 F.3d 885, 894 (8th Cir. 2013); Adventist Health Sys./SunBelt, Inc. v. United States 

Dep’t of Health & Hum. Servs., 17 F.4th 793, 806 (8th Cir. 2021). 

 
5 While the amended complaint also advances several constitutional claims, neither party raised or 
argued these claims in their briefing on the motion currently before the Court. As such, the Court 
declines to address these claims any further but to note that it independently reviewed each claim 
in this case. 
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  Setting the timing issue aside, the irreparable harm alleged by the Plaintiffs largely consists 

of arguments that the Final Rule is vague, will cause uncertainty, and will result in businesses 

needing to “revamp business practices” and stop selling certain products. Doc. No. 14 at 25. 

However, uncertainty because of a new federal regulation certainly does not constitute irreparable 

harm, and “ordinary compliance costs are typically insufficient to constitute irreparable harm.”  

Freedom Holding, Inc. v. Spitzer, 408 F.3d 112, 115 (2d Cir. 2005); see also Am. Hosp. Ass’n v. 

Harris, 625 F.2d 1328, 1331 (7th Cir. 1980). Indeed, much of the alleged irreparable harm is 

entirely speculative and is not the type of “great” harm that constitutes irreparable harm for the 

purposes of a preliminary injunction. Roudachevski v. All–Am. Care Ctrs., Inc., 648 F.3d 701, 

706 (8th Cir. 2011) (harm must be certain and great and of such imminence that there is a clear 

and present need for equitable relief). Thus, the Court concludes the Plaintiffs have not met their 

burden to demonstrate irreparable harm. 

 The final factor, balance of the equities and public interest, is perhaps a closer call, but 

given the failure to demonstrate likelihood of success on the merits and irreparable harm, the Court 

concludes this final factor also weighs against injunctive relief.  The rather speculative risk of harm 

to the Plaintiffs, on the one hand, does not outweigh the harm to the ATF’s interest in law 

enforcement and public safety, on the other.  Moreover, there would be consequences to the public 

as well if the Final Rule is enjoined. See Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982) 

(courts must consider the public consequences when deciding whether to employ the extraordinary 

remedy of injunction).  

 In conclusion, the Plaintiffs have failed to demonstrate likelihood of success on the merits 

and irreparable harm.  Accordingly, the balance of the Dataphase factors weigh against injunctive 

relief, and the Court denies the Plaintiffs’ motion for a preliminary and/or permanent injunction. 
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 C. Corrections to the Final Rule 

Finally, on August 22, 2022, the ATF issued corrections to the Final Rule (the 

“Corrections”), explaining that “[d]ue to the complexity of this rulemaking process and the 

resulting significant number of comments and revisions in response, the final rule inadvertently 

contained some technical errors in the regulatory text that this document corrects.” Definition of 

“Frame or Receiver” and Identification of Firearms; Corrections, 87 Fed. Reg. 51249 (August 22, 

2022). The Corrections list eight technical errors, noting it “corrects those technical errors before 

the final rule’s effective date.” Id. (emphasis added). That same day, Plaintiffs filed a 

“Supplemental Memorandum In Response to ATF’s Notice of Amended Regulations,” arguing 

that the ATF has failed to publish its corrections as required by the APA, among other things. Doc. 

No. 83 at 2 (citing 5 U.S.C. § 553(d)).  

The Court has independently reviewed the Corrections and disagrees. Here, the Corrections 

were issued before the Final Rule’s effective date and are simply a correction of technical or 

clerical errors. Accordingly, as the Court sees it, the Corrections are a logical outgrowth of the 

proposed rule and do not trigger a new notice and comment period. Nevertheless, assuming 

arguendo, that the Plaintiffs are correct, and the Corrections violated the notice and comment 

period of the APA, the Plaintiffs have failed to cite any authority that this would lead to 

invalidation of the entirety of the Final Rule. To the contrary, the cases cited by Plaintiffs appear 

to support a finding that, at best, only the Corrections would be invalidated. See Util. Solid Waste 

Activities Grp. v. E.P.A., 236 F.3d 749, 755 (D.C. Cir. 2001) (“Finding the amendment, as opposed 

to the rule, violated the APA’s procedural requirement—the Court set aside the amendment). 

Additionally, within the context of the preliminary injunction, as these changes are merely 

technical, they have no substantive impact on the outcome of the Court’s decision.  
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III. CONCLUSION 

 Without a doubt, this case presents divisive issues that all parties care about deeply and 

that are of national concern and importance, as demonstrated by the participation of nearly every 

state in this country in this action.  Nevertheless, the Court’s role and responsibility remains the 

same—to apply the law to the facts (and not the arguments or policy) of each case.  After doing so 

here, the balance of the Dataphase factors do not weigh in favor of granting the Plaintiffs a 

preliminary injunction.  Accordingly, the motions (Doc. Nos. 14 and 19) are DENIED, and the 

Court FINDS AS MOOT the Plaintiffs’ motion for oral argument (Doc. No. 25).     

 IT IS SO ORDERED. 

 Dated this 23rd day of August, 2022. 

       /s/ Peter D. Welte                  
       Peter D. Welte, Chief Judge 
       United States District Court 
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In the United States District Court 

for the Southern District of Texas 

GALVESTON DIVISION  

═══════════ 
No. 3:22-cv-148 
═══════════ 

 

DIVISION 80, LLC, PLAINTIFF, 
 

v. 
 

MERRICK GARLAND, ET AL., DEFENDANTS. 
 

══════════════════════════════════════════ 

MEMORANDUM OPINION AND ORDER 
══════════════════════════════════════════ 

 
JEFFREY VINCENT BROWN, UNITED STATES DISTRICT JUDGE:  

 Division 80, LLC, located in Galveston County, began selling partially 

complete firearm receivers in November 2021. It now seeks a nationwide 

injunction to suspend a proposed rule interpreting the Gun Control Act, 18 

U.S.C. §§ 921, et seq. (“the Act”). Dkt. 11. Because Division 80 has failed to 

show that it will suffer irreparable harm absent an injunction or that the 

balance of equities favors preliminary relief, the motion is denied.  

 FACTUAL BACKGROUND 

 In May 2021, Attorney General Merrick Garland published a new 

Bureau of Alcohol, Tobacco, Firearms and Explosives (“ATF”) proposed rule 

in the Federal Register. See Proposed Rule, Definition of “Frame or Receiver” 

United States District Court
Southern District of Texas

ENTERED
August 23, 2022

Nathan Ochsner, Clerk
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and Identification of Firearms, 86 Fed. Reg. 27,720 (May 21, 2021) (“the 

Proposed Rule”). The Proposed Rule would, among other things, alter the 

Act’s definition of a firearm’s “frame or receiver” to include frames or 

receivers that have “reached a stage in manufacture where [they] may readily 

be completed, assembled, converted, or restored to a functional state.” Id. at 

27,729. The current rule defines “frame or receiver” as “[t]hat part of a 

firearm which provides housing for the hammer, bolt or breechblock, and 

firing mechanism, and which is usually threaded at its forward portion to 

receive the barrel.” 27 C.F.R. § 478.11 (2021). 

 Under the Proposed Rule, partially complete frames or receivers that 

may be readily completed would be considered “firearms” under the Act. 86 

Fed. Reg. at 27,736. It follows that they would then be subject to the Act’s 

requirement that a firearm have a serial number engraved or cast upon it. Id. 

at 27,720–21; 18 U.S.C. § 923(i). Additionally, vendors selling partially 

complete frames or receivers would be required to have a federal firearms 

license (“FFL”). 18 U.S.C. § 922(a)(1)(A). 

 Division 80 began operations on November 29, 2021, about six months 

after the publication of the Proposed Rule. See Dkt. 16-3, Exhibit 3 at 2. The 

following April, after the Proposed Rule’s notice-and-comment period had 

passed, the Attorney General published the final rule that would take effect 
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on August 24, 2022. Final Rule, Definition of “Frame or Receiver” and 

Identification of Firearms, 87 Fed. Reg. 24,652 (April 26, 2022) (“the Final 

Rule”). The Final Rule largely tracks the language of the Proposed Rule 

concerning frames or receivers that may readily be completed. Id. at 24,739. 

 PROCEDURAL BACKGROUND 

 Division 80 asks the court to set aside the Final Rule as unlawful under 

the Administrative Procedure Act. Dkt. 1. A month after filing its initial 

complaint, Division 80 moved the court for a nationwide preliminary 

injunction and asked that it be issued no later than August 24, 2022—the 

date that the Final Rule takes effect. Dkt. 11 at 63–65. On July 12, 2022, the 

court granted the Government’s1 motion to conduct jurisdictional discovery. 

Dkt. 52. Nearly a month later, on August 9, the court convened an oral 

hearing on the motion for a preliminary injunction. The Government averred 

at that hearing that, for the time being, it does not contest subject-matter 

jurisdiction. Dkt. 68, Hrg. Tr. 7:1–9. Having no reason at the moment to 

believe it lacks subject-matter jurisdiction, the court now considers Division 

80’s request for injunctive relief.  

  

 
1 The defendants are the Attorney General, the Department of Justice, the 

director of the ATF, and the ATF. For simplicity, the court refers to the defendants 
collectively as “the Government.” 
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 LEGAL STANDARD 

 A preliminary injunction is “an extraordinary remedy that may only be 

awarded upon a clear showing that the plaintiff is entitled to such relief.” 

Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008). “A plaintiff 

seeking a preliminary injunction must establish that he is likely to succeed 

on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest.” Id. at 20. The analysis of the third and 

fourth factors merge when the federal government is the opposing party. 

Nken v. Holder, 556 U.S. 418, 435 (2009).  

 ANALYSIS 

A. Irreparable Harm 

 A court’s authority to issue a preliminary injunction is one of “equitable 

discretion.” Winter, 555 U.S. at 32. Because injunctive relief is extraordinary 

and finds its roots in equity, “a federal judge sitting as chancellor is not 

mechanically obligated to grant an injunction for every violation of law.” 

Weinberger v. Romero-Barcelo, 456 U.S. 305, 313 (1982).  

To obtain a preliminary injunction, a plaintiff must show “that 

irreparable injury is likely in the absence of an injunction.” Winter, 555 U.S. 

at 22. “Speculative injury is not sufficient; there must be more than an 
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unfounded fear on the part of the applicant.” Holland Am. Ins. Co. v. 

Succession of Roy, 777 F.2d 992, 997 (5th Cir. 1985). The plaintiff must 

demonstrate that the harm is substantial, neither purely conjectural nor 

“merely trifling,”2 and that any legal remedy would be inadequate.3 

 Has Division 80 met its burden? 

 Division 80 suggests that its irreparable harm is a simple matter of 

logic. See Dkt. 11 at 58. Its deductive reasoning goes like this: “Division 80’s 

principal business is the distribution of frame and receiver blanks, jigs, and 

tools to build frames and receivers[.]” Dkt. 11-26, Exhibit 26, Padilla Decl. 

(First Padilla Decl.) at 2. Thus, “it will be illegal for Division 80 to continue 

doing business because Division 80 does not have a [FFL].” Id. at 3. And even 

if it does get an FFL, “the regulatory costs, bureaucratic red tape, and 

extensive recordkeeping requirements would cause a dramatic reduction in 

consumer demand for frame and receiver blanks.” Id. It then “follows 

logically that without consumer demand, [the] manufacturers [that supply 

 
2 Consol. Canal Co. v. Mesa Canal Co., 177 U.S. 296, 302 (1900), quoted in 

Weinberger, 456 U.S. at 311–12. 

3 Weinberger, 456 U.S. at 312 (“The Court has repeatedly held that the basis 
for injunctive relief in the federal courts has always been irreparable injury and the 
inadequacy of legal remedies.”); see also Cavanaugh v. Looney, 248 U.S. 453, 456 
(1919) (holding that an injunction should issue only when it “is essential in order 
effectually to protect property rights against injuries otherwise irremediable”), 
quoted in Weinberger, 456 U.S. at 312. 
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Division 80] will cease operations.” Dkt. 11 at 58. Thus, “Division 80’s 

business will be completely wiped out, causing irreparable harm.” Id.  

 But this reasoning leaves much to be desired, including a record to 

support it. Division 80 may worry that “its business will be completely wiped 

out,” but it has not shown that its demise is “likely.” In a supplemental 

affidavit attached to Division 80’s reply brief, Brandon Padilla, Division 80’s 

sole owner, claims that after completing its first sale earlier this year, 

Division 80 has since had “over $200,000 in sales.” Dkt. 55-1, Exhibit 35, 

Padilla Decl. (Second Padilla Decl.) at 3. But from there, Division 80 merely 

speculates that its business would be forced to close unless the court grants 

immediate relief. It likewise offers no evidence that its suppliers “will cease 

operations.” These predictions are just Padilla’s conjecture; the court has 

heard from not even one of Division 80’s customers or suppliers.4 

 Division 80 has likewise failed to disprove that obtaining an FFL would 

save its business. Padilla attests summarily: “If the Final Rule takes effect, I 

will have no choice but to dissolve my business.” Second Padilla Decl. at 4. 

But he does have a choice—he can get a license. ATF estimates that an FFL 

 
4 Division 80 relies on two manufacturers for its sales stock: 80 Percent 

Arms and 5D Tactical. Dkt. 55 at 15. Neither has joined the lawsuit, sought to 
appear as an amicus curiae, or submitted any evidence that it would close its doors 
in the absence of an injunction in this case. 
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would cost Division 80 $408 to initially obtain and $194 every three years to 

renew5—certainly not cost-prohibitive for a company that purports to enjoy 

better than $200,000 in annual sales. Padilla suggests that even if Division 

80 were to get licensed, “the regulatory costs, bureaucratic red tape, and 

extensive recordkeeping requirements” would destroy consumer demand for 

its products. First Padilla Decl. at 3. But Division 80 neither presents Padilla 

as an expert in the market dynamics of gun-component sales nor offers any 

other evidence to support such a conclusion.  

 Instead, Division 80 points to the “Regulatory Impact Analysis” ATF 

conducted as part of proposing the new rule. In it, “ATF estimates it will be 

unlikely that a significant number of [non-FFL holders] will opt to become 

[FFL holders],” and non-FFL holders will instead “end up dissolving their 

businesses.” Regulatory Impact Analysis, Dkt. 11-3, Exhibit 3 at 32. This 

analysis was based on comments received during the notice-and-comment 

period—a required step in the rulemaking process. See id. But this does not 

suggest that those without licenses could not obtain one and maintain their 

businesses—just that they would not wish to do so.  

 
5 Regulatory Impact Analysis, Dkt. 11-3, Exhibit 3 at 35. 
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 Division 80 relies on two cases for the idea that the threat of severe 

economic harm to a business is enough to show irreparable injury. The first 

is Atwood Turnkey Drilling, Inc. v. Petroleo Brasileiro, S.A., 875 F.2d 1174 

(5th Cir. 1989). In Atwood, Petrobras—the national oil company of Brazil—

contracted with Atwood—a drilling company—to drill wells off the Brazilian 

coast. Id. at 1175. As security for the payments it would owe, “Petrobras 

furnished Atwood a letter of credit issued by an American bank and 

guaranteed by the Export Import Bank of the United States (EXIM).” Id. 

When Petrobras later balked at paying, Atwood sued it for breach of contract. 

Id. As the letter of credit and EXIM’s guarantee were set to expire, Atwood 

sought injunctive relief “maintaining them in effect.” Id. The district court 

ordered “Petrobras to extend or reinstate the letter of credit and to request 

EXIM to extend its guarantee.” Id. at 1176. The Fifth Circuit held that the 

injunction was proper because Atwood would lose most of its financing 

without the letter of credit. Id. at 1178–79. 

 The second case is Jiao v. Xu, 28 F.4th 591 (5th Cir. 2022). In Jiao, 

four investors agreed to jointly acquire the Crowne Plaza Hotel in Houston. 

Id. at 595. One of the four, Xu, was contractually obligated to make a $3 

million capital contribution for a 50.02% membership interest. Id. Instead, 

he contributed just $867,889.11. Id. The district court declared Xu’s unit 
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certificates invalid and ordered the investment group to provide him “with 

new certificates reflecting the ownership interest derived from the amount 

[he] had actually paid.” Id.  

On appeal, Xu argued the district court had abused its discretion 

because his fellow investors had failed “to establish a substantial threat of 

irreparable injury.” Id. at 598. The Fifth Circuit upheld the injunction: 

In holding that Plaintiffs faced irreparable injury, the district 
court found that Plaintiffs were in imminent danger of losing the 
hotel’s IHG franchise and even the hotel itself. The district 
court’s findings are supported by the record, including testimony 
of both fact and expert witnesses, and are not clearly erroneous. 
Accordingly, the district court did not abuse its discretion by 
concluding that Plaintiffs established a substantial threat they 
would suffer irreparable injury if an injunction was not granted. 
 

Id.  

 Division 80 relies on Atwood and Jiao for the notion that “the mere 

fact that economic damages may be available does not always mean that 

remedy at law is ‘adequate.’” Janvey v. Alguire, 647 F.3d 585, 600 (5th Cir. 

2011), quoted in Jiao, 28 F.4th at 598. “[A]n exception exists where the 

potential economic loss is so great as to threaten the existence of the 

movant’s business.” Atwood, 875 F.2d at 1179. 

 But there are evident differences between Jiao and Atwood on the one 

hand and this case on the other. In both Jiao and Atwood the threatened 

economic harm was shown to be significant, tangible, and likely. Division 80, 

Case 3:22-cv-00148   Document 74   Filed on 08/23/22 in TXSD   Page 9 of 18



10/18 

by contrast, fears an injury that is amorphous, unsubstantiated, and 

speculative. Moreover, both Atwood and Jiao involved the clearly imminent 

collapse of momentous financial deals through the unexpected malfeasance 

of parties with whom the deals had been made. Here, on the other hand, 

Division 80 has cryptically surmised that its fledgling business model will 

evaporate with the implementation of a regulatory rule change that was 

already under proposal when the company was created.  

 In its reply brief, Division 80 appends an additional argument, 

suggesting that any cost it may incur by complying with the Final Rule would 

amount to irreparable harm. It cites Texas v. EPA for the idea that 

“complying with [an agency order] later held invalid almost always produces 

the irreparable harm of nonrecoverable compliance costs.” 829 F.3d 405, 

433 (5th Cir. 2016) (quoting Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 

220–21 (1994) (Scalia, J., concurring in part and in the judgment)). And the 

Government has not argued that Division 80 will ever be able to recover such 

costs. “That’s probably because federal agencies generally enjoy sovereign 

immunity for any monetary damages.” Wages & White Lion Invs., L.L.C. v. 

U.S. Food & Drug Admin., 16 F.4th 1130, 1142 (5th Cir. 2021).  

But equating the compliance costs expected in Texas v. EPA to those 

Division 80 might experience makes little sense. In that case, the petitioners 
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showed that compliance with the final rule “would impose $2 billion in costs 

on power companies, businesses, and consumers.” Texas, 829 F.3d at 433. It 

also was demonstrated that the regulated companies at issue would have to 

construct extensive emission controls to comply with the EPA’s final rule—a 

process that would take years to complete, raise rates for millions of 

consumers, and severely impair ERCOT’s reliability. Id. By contrast, the only 

quantified compliance costs we know Division 80 will face is a few hundred 

dollars in licensing fees.6 

 It remains that in this circuit, a “preliminary injunction is not 

appropriate where the potential harm to the movant is strictly financial, 

unless the potential economic loss is so great as to threaten the existence of 

the movant’s business.” Andritz Sundwig GmbH v. United States, No. CV 

4:18-2061, 2018 WL 3218006, at *10 (S.D. Tex. July 2, 2018) (citing Atwood, 

875 F.2d at 1179). Division 80 insists that it is staring just such a threat in the 

face. But insisting is not enough. Division 80 has neither shown that it is 

likely to suffer irreparable harm absent preliminary relief nor that any injury 

 
6 Of course, Division 80 has also alleged more nebulous compliance costs—

“regulatory costs, bureaucratic red tape, and extensive recordkeeping 
requirements”—without attempting to quantify them with any specificity. First 
Padilla Decl. at 2. 
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it might endure would be so great as to compel the court to intervene before 

reaching a final decision on the merits.  

 Is Division 80’s harm self-inflicted? 
 

 Division 80 was formed on November 29, 2021—a full six-months after 

the Proposed Rule was published in the Federal Register. Compare Dkt. 16-

3, Exhibit 3 at 2, with, 86 Fed. Reg. at 27,720. It now indignantly complains 

that a regulation already coming down the pike before it was created—and 

its business model was chosen—will soon lead to its destruction. This brings 

to mind the old tort-law doctrine of “coming to the nuisance,”7 though the 

more appropriate term is “self-inflicted harm” when speaking of injunctive 

relief: “[A] party may not satisfy the irreparable harm requirement if the 

harm complained of is self-inflicted.” 11A Charles Alan Wright et al., Federal 

Practice and Procedure § 2948.1 (3d ed. Apr. 2021 update); see also Texas v. 

Biden, 10 F.4th 538, 558 (5th Cir. 2021) (per curiam) (self-inflicted injuries 

“do not count” as irreparable harm); Second City Music, Inc. v. City of 

Chicago, 333 F.3d 846, 850 (7th Cir. 2003) (“[S]elf-inflicted wounds are not 

 
7 Though “[t]he fact that the plaintiff in a nuisance action moved into an area 

affected by an existing nuisance has never been a complete defense to an action 
seeking to abate a nuisance[,]” Prosser and Keeton have explained that it is a 
“factor to consider while weighing the equities in an abatement action[.]” Shore v. 
Maple Lane Farms, LLC, 411 S.W.3d 405, 417 n.13 (Tenn. 2013) (citing W. Page 
Keeton et al., Prosser & Keeton on the Law of Torts § 88B, at 635 (5th ed.1984)). 
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irreparable injury.”); Caplan v. Fellheimer Eichen Braverman & Kaskey, 68 

F.3d 828, 839 (3d Cir. 1995) (“If the harm complained of is self-inflicted, it 

does not qualify as irreparable.”). 

 That said, the fatal flaw in Division 80’s irreparable-harm argument is 

not that it came to the alleged injury on its own, but that—as set out above—

it has failed to convince the court of its likelihood and substantiality. 

 What is the scope of the harm? 

Finally, Division 80 argues that it “cannot continue operations without 

a nationwide injunction.” Dkt. 11 at 62 (emphasis added). For support, it 

simply notes that “most of its customers are out of state.” Id. at 61 (citing 

First Padilla Decl. at 2). Again, Division 80 offers no details and no 

substantiation. It names no customers and lists no states. Does the court 

really need to immediately halt the Final Rule in Hawaii to save Division 80 

from going under? Even if Division 80 had shown itself entitled to an 

injunction, it has failed to explain why that relief must be nationwide in 

scope.  

B. Balance of Equities 

 Division 80 spends very little of its briefing—just three short 

paragraphs—addressing the balance of the equities. It suggests that, so long 

as the court determines that Division 80 is likely to succeed on the merits, 
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the court need not consider the broader public interest because the 

Government has “no legitimate interest in implementing an unlawful rule.” 

Dkt. 11 at 63. But showing both that the balance of equities tips in the 

movant’s favor and that an injunction is in the public interest remain 

essential requirements for obtaining injunctive relief. The Supreme Court 

has criticized lower courts for “address[ing] these considerations in only a 

cursory fashion.” Winter, 555 U.S. at 26. A preliminary injunction “does not 

issue as of course.” Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 542 

(1987). Rather, “a court must balance the competing claims of injury and 

must consider the effect on each party of the granting or withholding of the 

requested relief.” Id.  

 Division 80 relies on two cases for the idea that the court need not truly 

balance the equities to issue an injunction: BST Holdings, L.L.C. v. 

Occupational Safety & Health Administration, 17 F.4th 604 (5th Cir. 2021), 

and New York Progress & Protection PAC v. Walsh, 733 F.3d 483 (2d Cir. 

2013). But both are distinguishable from this case for the same reason—they 

both involved concrete violations of individual constitutional rights. In BST 

Holdings, the Fifth Circuit vindicated individuals’ liberty interests, including 

the right to free religious exercise, when it stayed the OSHA rule mandating 

that employers require their employees to either get vaccinated against 
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COVID-19 or test on a regular basis. 17 F.4th at 609–10, 618 n.21, 618–19. 

Likewise, the Second Circuit held in Walsh that core First Amendment rights 

were at stake when the state of New York imposed limits on political 

contributions. 733 F.3d at 485–89.  

 Here, on the other hand, Division 80 has not shown that individual 

constitutional liberty interests are at stake. It does not argue that the Final 

Rule would amount to a violation of the Second Amendment. Instead, it 

maintains that the Government’s interpretation runs afoul of the Act’s plain 

language—a statutory argument, not a constitutional one.  

 Division 80 briefly raises two constitutional issues with the Final Rule, 

but neither implicates a concrete individual liberty interest. One is a void-

for-vagueness challenge to the Final Rule. Dkt. 11 at 33–37. The other 

concerns the nondelegation doctrine: a challenge to the “delegation of open-

ended legislative authority to rewrite federal statutory definitions without an 

intelligible principle.” Id. at 37. But these are not the type of constitutional 

violations that would compel the court to skip any equity-balancing analysis. 

See Aposhian v. Barr, 958 F.3d 969, 990–91 (10th Cir. 2020).8 

 
8 The Aposhian court held that because the plaintiff did not allege a violation 

of an “individual constitutional right[,]” the equities weighed in favor of the 
government. 958 F.3d at 991. Aposhian concerned ATF’s banning of bump stocks 
by including them in the statutory definition of a “machinegun.” Id. at 976–77. The 
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 Unlike Division 80, the Government makes a case for balancing the 

equities in its favor. In the Proposed Rule itself, the Attorney General 

explains that it is “difficult for law enforcement to determine where, by 

whom, or when [unserialized weapons] were manufactured, and to whom 

they were sold or otherwise disposed.” 86 Fed. Reg. at 27,722. Non-FFL 

holders can use unserialized gun parts to create their own unserialized 

firearms. Id. Many privately made firearms are recovered at crime scenes, 

often leaving law-enforcement officials unable to prosecute criminals when 

they cannot trace a firearm to its owner. Id. at 27,722–23. Advances in 

technology have made it easier to construct operable firearms from 

component parts. Id. at 27,722. “Prohibited persons,” including convicted 

felons, are able to easily obtain partially complete frames or receivers that 

can be readily converted into functional weapons that “are nearly impossible 

to trace.” Id. at 27,729 (citing examples). 

 The Government contends the implementation of the Final Rule will 

decrease the number of untraceable firearms in circulation, thus facilitating 

law enforcement’s efforts to keep guns out of the hands of criminals. Division 

 

court held that the plaintiff had no irreparable harm to weigh against the 
government’s interests because its “cases finding that a violation of a constitutional 
right alone constitutes irreparable harm are limited to cases involving individual 
rights, not the allocation of powers among the branches of government.” Id. at 990.  
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80 makes little attempt to dispute this point or to explain why it is 

outweighed by equities favoring itself and similarly situated entities. 

 The court finds that the balance of the equities weighs against issuing 

the requested relief. 

 CONCLUSION 

Injunctive relief is meant to be extraordinary relief. “A plaintiff seeking 

a preliminary injunction must establish that he is likely to succeed on the 

merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest.” Winter, 555 U.S. at 20. A plaintiff must 

establish all four of those requirements, not just one or two. In this case, 

Division 80 seems convinced it has made a good case for its likelihood to 

succeed on the merits, and that that should be enough. But a court is not 

justified in exercising its equitable power without a showing of likely 

irreparable harm, that the equities favor the plaintiff, and that the injunction 

will serve the public interest. Because Division 80 failed to establish those 

elements, the court need not address its likelihood of success on the merits. 
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* * * 

 The court denies Division 80’s motion for a preliminary injunction 

(Dkt. 11). 

Signed on Galveston Island this 23rd day of August, 2022. 

 
 
 

___________________________ 
JEFFREY VINCENT BROWN 
UNITED STATES DISTRICT JUDGE 
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