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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NUNZIO CALCE, ALLEN CHAN,
SHAYA GREENFIELD, AMANDA
KENNEDY, RAYMOND PEZZOLI,
SECOND AMENDMENT
FOUNDATION, and FIREARMS
POLICY COALITION, INC,,

Plaintiffs, OPINION & ORDER

) 21 Civ. 8208 (ER)
—against —

THE CITY OF NEW YORK and JESSICA
TISCH, in her official capacity as the

Commissioner of the New York City Police
Department,

Defendants.

Ramos, D.J.:

Nunzio Calce, Allen Chan, Shaya Greenfield, Amanda Kennedy, Raymond
Pezzoli, the Second Amendment Foundation, and the Firearms Policy Coalition, Inc.
(collectively, “Plaintiffs”) bring this § 1983 action against the City of New York (the
“City”) and Jessica Tisch,! in her official capacity as Commissioner of the New York City
Police Department (the “NYPD Commissioner,” and collectively, “Defendants’), for
enforcing a New York State law which prohibits private citizens from possessing stun
guns and tasers, and a New York City law which prohibits private citizens from

possessing and selling stun guns.

! Plaintiffs originally named Dermot Shea as a defendant in his official capacity as Commissioner of the
New York City Police Department. See Doc. 1. Pursuant to Federal Rule of Civil Procedure 25(d), “when
a public officer who is a party in an official capacity . . . ceases to hold office while the action is pending[,]
[t]he officer’s successor is automatically substituted as a party.” Fed. R. Civ. P. 25(d). Jessica Tisch was
appointed NYPD Commissioner effective November 25, 2024, and she currently serves in that role. See
Mayor Adams Appoints Jessica Tisch as NYPD Commissioner, https://www nyc.gov/office-of-the-
mayor/news/847-24/mayor-adams-appoints-jessica-tisch-nypd-commissioner#/0 (last visited Mar. 23,
2025). Therefore, Tisch is automatically substituted as party to this case.
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Before the Court are Plaintiffs’ motion for summary judgment and Defendants’
cross-motion for summary judgment. For the following reasons, Plaintiffs” motion for
summary judgment is DENIED, and Defendants’ cross-motion for summary judgment is

GRANTED.
L. BACKGROUND
A. Factual Background?

1. The Parties

Plaintiffs Calce, Chan, Greenfield, and Pezzoli are New York City residents.
Doc. 50 99 1-4. Plaintiff Kennedy lives in Bristol, Connecticut, however her agent and
recording studio are located in New York City, so she visits New York “on a regular
basis,” for both social and work-related reasons. Doc. 40 at 10-11.

The Second Amendment Foundation (“SAF”) and Firearms Policy Coalition, Inc.
(“FPC”) are nonprofit organizations. /d. at 17, 19. Each have members in New York
State and City, including all the individual plaintiffs. /d. at 18, 20. SAF, which has over
720,000 supporters nationwide, “promot[es] both the exercise of the right to keep and
bear arms, as well as education, research, publishing, and legal action focusing on the
constitutional right to privately own and possess firearms.” Id. at 18.> Plaintiffs allege
that SAF has spent a “significant” amount of time responding to requests from its
members and supporters, as well as from the general public, resulting from “New York
City’s enforcement of the State and City laws prohibiting stun guns and tasers.” Id. at 19.

“FPC’s mission is to defend and promote . . . the fundamental, individual Second

Amendment right to keep and bear arms[,] advance individual liberty, and restore

2 The following facts are taken from the parties’ Local Rule 56.1 Statements, and the parties’ responses
thereto, Docs. 40 (Defendants’ Response to Plaintiffs’ SOF), 50 (Plaintiffs’ Response to Defendants’ SOF).
The facts recited here are undisputed unless otherwise noted.

3 “SAF publishes three periodicals (The New Gun Week, Women and Guns, and The Gottlieb-Tartaro
Report) and also publishes the academic publication Journal of Firearms and Public Policy. SAF promotes
research and education on the consequences of abridging the right to keep and bear arms and on the
historical grounding and importance of the right to keep and bear arms as one of the core civil rights of
United States citizens.” Doc. 40 at 18.
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freedom.” Id. at 20. FPC additionally conducts “legislative and regulatory advocacy,
grassroots advocacy, litigation and legal efforts, research, education, outreach, and other
programs.” Id. Representatives from FPC have “spent time, money and other resources
answering questions and providing advice” concerning the “legal status of stun guns and
tasers in New York City.” Id. at 21.

Calce, Chan, Greenfield, Pezzoli, and Kennedy each “would like to purchase,
possess and carry a stun gun or a taser in the City of New York.” Id. at3,5,7,9, 11.
Calce, Chan, Greenfield, and Pezzoli specifically desire a stun gun and taser to protect
themselves both at home and in public. Doc. 50 9§ 1-4.* None of the individual plaintiffs
have ever been convicted of a felony nor confined to a mental institution, and to the best
of their knowledge, they are each legally eligible to purchase and possess firearms under
New York law and federal law. Doc. 40 at 4, 6, 8, 10, 13.

However, each of them has refrained from purchasing, possessing, or carrying a
stun gun or taser in New York City, out of fear that they will be arrested or otherwise
prosecuted by NYPD officers for doing so. Id. at 3, 5,7, 9, 11. All of them have an
“understanding that NYPD officers will enforce the prohibitions against stun guns and
tasers.” Id. at4, 6, 8,9, 13. On November 16, 2021, when she lived in Brooklyn,
Kennedy was charged by the NYPD with possession of a stun gun, in violation of New
York City Administrative Code § 10-135. Id. at 12—-13. The charge resulted from an
incident in which Kennedy brandished her stun gun to deter a woman who had hit her in
the face from further attacking her. /d. at 11-12. FPC assisted Kennedy in paying for
counsel to defend against the charge, id. at 21, which was ultimately resolved through an
adjournment in contemplation of dismissal, which the Kings County Criminal Court

issued on December 6, 2021. Doc. 50 9 7.

4 Neither of the 56.1 statements discusses a specific purpose behind Kennedy’s desire to purchase the
weapons.
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Defendant City of New York is a municipal corporation incorporated under the
laws of the State of New York. Id. § 10. The current NYPD Commissioner is Jessica
Tisch.

2. Stun Guns and Tasers

An electronic stun gun is defined as “any device designed primarily as a weapon,
the purpose of which is to stun, cause mental disorientation, render unconscious or
paralyze a person by passing a high voltage electrical shock to such person.” Doc. 50
18 (quoting N.Y. Penal Law § 265.00(15-c)). Stun guns “require direct contact between
the device and an individual.” Id. § 19.

An electronic dart gun, commonly referred to as a “taser,” is defined as “any
device designed primarily as a weapon, the purpose of which is to momentarily stun,
knock out or paralyze a person by passing an electrical current to such person by means
of a dart or projectile.” Id. § 20 (quoting N.Y. Penal Law § 265.00(15-a)). Tasers
“incapacitate individuals by transmitting pulses of electric current” by “fir[ing] two small
darts that are connected to the device with wires.” Id. §21-22.

“Improper use of stun guns and tasers can result in serious injury, including
death.” Id. 4 28. From 2000 through 2020, “tasers were the third leading cause of death
among fatalities resulting from civilian-police encounters.” Id. § 31. Defendants’ expert
report cites to a USA Today article which provides that “[s]ince 2010, there have been at
least 513 cases in which subjects died soon after police used Tasers on them, according to
fatalencounters.org.” Id. 4 30. Moreover, according to Defendants, both stun guns and
tasers have been “used by criminals to intimidate and even torture victims.” Id. q 29.

“Between 1970 and the early 2000s, seven states, including New York, enacted
laws banning civilian possession of stun guns and tasers.” Id. 9§ 24. “Approximately 40

localities within 15 states enacted similar restrictions[.]” Id. § 25.
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3. New York State and New York City Provisions
New York Penal Law § 265.01, adopted in 1974 by the State of New York,’
provides that “[a] person is guilty of criminal possession of a weapon in the fourth

degree,” a Class A misdemeanor, when:

(1) He or she possesses any firearm, electronic dart gun, electronic stun gun,
switchblade knife, pilum ballistic knife, metal knuckle knife, cane sword,

billy, blackjack, bludgeon, plastic knuckles, metal knuckles, chuka stick,

sand bag, sandclub, wrist-brace type slingshot or slungshot, shuriken, or

throwing star].]

N.Y. Penal Law § 265.01 (emphasis added); see also Doc. 50 § 14-15.
New York City Administrative Code § 10-135, adopted in 1985 by the City of
New York, “prohibits the possession and sale of electronic stun guns,” a Class A

misdemeanor, providing:

a. As used in this section, “electronic stun gun” shall mean any device designed
primarily as a weapon, the purpose of which is to stun, render unconscious or
paralyze a person by passing an electronic shock to such person, but shall not
include an “electronic dart gun” as such term is defined in § 265.00 of the penal
law.

b. It shall be unlawful for any person to sell or offer for sale or to have in his or her
possession within the jurisdiction of the city any electronic stun gun.

New York City, N.Y., Code § 10-135 (emphasis added); see also Doc. 50 § 16-17.°

The NYPD Police Student Guide’ identifies the “electronic dart gun” and
“electronic stun gun” as being among the weapons for which “[n]o intent is required, so
that the mere possession of [them] is a crime.” Doc. 40 at 16 (emphasis in original); see
also Doc. 35-5 at 8.

According to public information that the City provides online, the NYPD arrested

1,307 individuals in 2021, 1,552 in 2022, and 2,229 in 2023, for violating N.Y. Penal

5 Plaintiffs state that the 1974 enactment of N.Y. Penal Law § 265.01 “did not address electronic dart guns
or electronic stun guns,” although it does now. Doc. 40 9 14.

¢ There is no City regulation of tasers being challenged in the instant case. See Doc. 50 at 4 13-17.

" Defendants produced this document in response to Plaintiffs’ discovery request for “[a]ll training
materials that pertain to or address Stun Guns and/or Tasers, which have been used at any point from
January 1, 2017 to present.” Doc. 35-5 9 7; see Doc. 35-4 at 9.
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Law § 265.01(1). Doc. 40 at 14. However, Defendants explain that they “do not readily
have at their disposal records illustrating the number of arrests made pursuant to [N.Y.]
Penal Law § 265.01 specifically for the possession or use of stun guns and tasers.” Id. at
15. As for N.Y.C. Admin. Code § 10-135, Defendants explain that NYPD employees
would have to “look up individual arrest reports to determine if an arrestee was charged
with a violation of Administrative Code § 10-135” on the dates Plaintiffs requested, and
in any event, Defendants “do not readily have at their disposal records illustrating the
number of arrests made pursuant to Administrative Code § 10-135 specifically for the
possession or use of stun guns and tasers.”® Id. at 16.

4. Historical Regulations on Non-Firearm Weapons

Between the 1800s and 1900s, many states and jurisdictions enacted laws which
regulated, to various extents, the carry, sale, and/or possession of Bowie knives,
bludgeons, billy clubs, slungshots, sandbags, and/or toy guns—items which Defendants
liken to stun guns and tasers as “non-firearm weapons.” See Doc. 50 9 32-43.

B. Procedural History

Plaintiffs filed their initial complaint on October 5, 2021, and an amended
complaint on December 22, 2021. Docs. 1, 5 (First Amended Complaint, “FAC”).
Plaintiffs allege that N.Y. Penal Law § 265.01(1) and N.Y.C. Admin. Code § 10-135 are
unconstitutional, and Defendants therefore deprived them of their right to bear arms
under color of state law, in violation of 42 U.S.C. § 1983, by enforcing those laws. Doc.
599 50, i—ii. Plaintiffs seek (1) a declaratory judgment that § 265.01(1) and § 10-135 are
facially unconstitutional, or alternatively, unconstitutional as applied; (2) a preliminary

and/or permanent injunction restraining Defendants from enforcing § 265.01(1) and § 10-

81t is unclear why Defendants mention tasers in this response, given that N.Y.C. Admin. Code § 10-135
states it does “not include an ‘electronic dart gun’ as such term is defined in § 265.00 of the penal law.” See
Doc. 50 9 16.
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135; (3) attorney’s fees and costs; and (4) any other relief the Court deems just and
equitable. /d. 9 i—v. Defendants answered the FAC on April 22, 2022. Doc. 15.

Following discovery, Plaintiffs moved for summary judgment on March 1, 2024.
Doc. 25. Defendants filed an opposition and cross-motion for summary judgment on
April 26, 2024. Doc. 38.

On June 12, 2024, Plaintiffs filed a notice of constitutional question, pursuant to
Federal Rule of Civil Procedure 5.1(a)(2), noting that the FAC and motion for summary
judgment “draw into question the constitutionality of the prohibition on ‘electronic stun
guns’ and ‘electronic dart guns’ set forth in § 265.01(1) of the Penal Law under the

Second and Fourteenth Amendments to the United States Constitution.”® Doc. 51.
II. STANDARD OF REVIEW

Summary judgment is appropriate where “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a). “An issue of fact is ‘genuine’ if the evidence is such that a
reasonable jury could return a verdict for the non-moving party.” Senno v. Elmsford
Union Free School District, 812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (citing SCR Joint
Venture L.P. v. Warshawsky, 559 F.3d 133, 137 (2d Cir. 2009)). A fact is “material” if it
might affect the outcome of the litigation under the governing law. Id. The party moving
for summary judgment is first responsible for demonstrating the absence of any genuine
issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). If the moving
party meets its burden, “the nonmoving party must come forward with admissible

evidence sufficient to raise a genuine issue of fact for trial in order to avoid summary

9 Federal Rule of Civil Procedure 5.1 provides, “[a] party that files a pleading, written motion, or other
paper drawing into question the constitutionality of a federal or state statute must promptly: (1) file a
notice of constitutional question stating the question and identifying the paper that raises it, if: ... (B) a
state statute is questioned and the parties do not include the state, one of its agencies, or one of its officers
or employees in an official capacity.” Fed. R. Civ. P. 5.1(a)(1)(B). In their Memorandum of Law in
Support of Defendants’ Cross-Motion for Summary Judgment and in Opposition to Plaintiffs’ Motion for
Summary Judgment, filed on April 26, 2025, Defendants had noted that Plaintiffs “fail[ed] to comport with
the requirements” of Rule 5.1. Doc. 43 at 6 n.2.
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judgment.” Saenger v. Montefiore Medical Center, 706 F. Supp. 2d 494, 504 (S.D.N.Y.
2010) (quoting Jaramillo v. Weyerhaeuser Co., 536 F.3d 140, 145 (2d Cir. 2008)).

In deciding a motion for summary judgment, the Court must “construe the facts in
the light most favorable to the non-moving party and must resolve all ambiguities and
draw all reasonable inferences against the movant.” Brod v. Omya, Inc., 653 F.3d 156,
164 (2d Cir. 2011) (quoting Williams v. R.H. Donnelley, Corp., 368 F.3d 123, 126 (2d Cir.
2004)). However, in opposing a motion for summary judgment, the non-moving party
may not rely on unsupported assertions, conjecture or speculation. Kulak v. City of New
York, 88 F.3d 63, 71 (2d Cir. 1996); see also Ridinger v. Dow Jones & Co., 651 F.3d 309,
317 (2d Cir. 2011). To defeat a motion for summary judgment, “the non-moving party
must set forth significant, probative evidence on which a reasonable fact-finder could
decide in its favor.” Senno, 812 F. Supp. 2d at 46768 (citing Anderson v. Liberty Lobby,
477 U.S. 242, 256-57 (1986)).

The same legal standard applies when analyzing cross-motions for summary
judgment. See Schultz v. Stoner, 308 F. Supp. 2d 289, 298 (S.D.N.Y. 2004) (quoting
Aviall, Inc. v. Ryder System, Inc., 913 F. Supp. 826, 828 (S.D.N.Y. 1996)). “[E]ach
party’s motion must be examined on its own merits, and in each case all reasonable
inferences must be drawn against the party whose motion is under
consideration.” Morales v. Quintel Entertainment, Inc., 249 F.3d 115, 121 (2d Cir. 2001)
(citing Schwabenbauer v. Board of Education, 667 F.2d 305, 314 (2d Cir. 1981)). The
Court is not required to grant summary judgment in favor of either moving party. See id.

(citing Heublein Inc. v. United States, 996 F.2d 1455, 1461 (2d Cir. 1993)).
III. DISCUSSION

The question before the Court is whether there is any genuine dispute of material
fact as to the constitutionality of N.Y. Penal Law § 265.01 and N.Y.C. Admin. Code § 10-

135 under the Second Amendment.
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A. Applicable Law

The Second Amendment provides: “A well regulated Militia, being necessary to
the security of a free State, the right of the people to keep and bear Arms, shall not be
infringed.” U.S. Const. amend. II. In District of Columbia v. Heller, the Supreme Court
held that the Second Amendment is not limited to the “right to bear arms in a state
militia,” but rather includes the “individual right to possess and carry weapons in case of
confrontation.” 554 U.S. 570, 592, 620 (2008). In McDonald v. Chicago, the Supreme
Court held for the first time that the Second Amendment’s protections apply fully to the
states through the Due Process Clause of the Fourteenth Amendment. 561 U.S. 742
(2010). In New York State Rifle & Pistol Association, Inc. v. Bruen, the Supreme Court
recognized Heller and McDonald as protecting the right of an “ordinary, law-abiding
citizen to possess a handgun in the home for self-defense,” and it held that individuals
also have a “right to carry a handgun for self-defense outside the home.” 597 U.S. 1, 10
(2022) (emphasis added).

However, the “the right secured by the Second Amendment is not unlimited,” and
it is “not a right to keep and carry any weapon whatsoever in any manner whatsoever and
for whatever purpose.” Heller, 554 U.S. at 626. The Second Amendment “does not
protect those weapons not typically possessed by law-abiding citizens for lawful
purposes.” Id. at 625. Put differently, the Supreme Court has stated it is “fairly supported
by the historical tradition of prohibiting the carrying of ‘dangerous and unusual weapons’
that the Second Amendment protects the possession and use of weapons that are ‘in
common use at the time.”” Bruen, 597 U.S. at 21 (quoting Heller, 554 U.S. at 627).
Consistent with that principle, in holding that a ban on the possession of handguns was
unconstitutional, the Heller Court emphasized “that the American people have considered

the handgun to be the quintessential self-defense weapon.” Id. at 629.
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After Heller and McDonald, but before Bruen, the Second Circuit, “as well as
every other regional circuit,” applied the following two-step framework for analyzing

Second Amended challenges:

At step one, [courts] asked whether a challenged law burdened conduct that fell
within the scope of the Second Amendment based on its text and history. If so,
[they] proceeded to step two, assessing whether the challenged law burdened the
core of the Second Amendment, defined by Heller as self-defense in the home. If
the burden was de minimis, the law was subject to intermediate scrutiny; if the
burden was substantial and affected the core of the right, the law was subject to
strict scrutiny.

Antonyuk v. James, 120 F.4th 941, 963 (2d Cir. 2024) (internal citations omitted)
(collecting pre-Bruen cases from every circuit court except the Eighth). In Bruen, the
Supreme Court rejected Step 2 of that framework and “set out a new ‘test rooted in the
Second Amendment’s text, as informed by history.”” Id. at 964 (quoting Bruen, 597 U.S.

a 19). Bruen established a new standard for applying the Second Amendment:

When the Second Amendment’s plain text covers an individual’s conduct, the
Constitution presumptively protects that conduct. The government must then
justify its regulation by demonstrating that it is consistent with the Nation’s
historical tradition of firearm regulation. Only then may a court conclude that the
individual’s conduct falls outside the Second Amendment’s ‘“unqualified
command.”

Bruen, 597 U.S. at 24 (citation omitted). Accordingly, therefore, in analyzing a challenge
to a law on Second Amendment grounds, a court has to analyze whether “the Second
Amendment’s plain text covers an individual’s conduct,” and if it does, “[t]he
government must then justify its regulation by demonstrating that it is consistent with the
Nation’s historical tradition of firearm regulation.” Antonyuk, 120 F.4th at 964. As to
Step 1—the “plain text” inquiry—the Bruen Court reiterated its statement from Heller
that “the Second Amendment extends, prima facie, to all instruments that constitute
bearable arms, even those that were not in existence at the time of the founding.” Bruen,
597 U.S. at 28 (quoting Heller, 554 U.S. at 582). “By that same logic,” as to Step 2—the
examination of “the Nation’s historical tradition of firearm regulation”—*“the Second

Amendment permits more than just those regulations identical to ones that could be

10
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found in 1791.” United States v. Rahimi, 602 U.S. 680, 689, 691-92 (2024). That is, for
the government to “justify its regulation” by showing that it is “‘relevantly similar’ to
laws that our tradition is understood to permit,” it need only point to a “historical

analogue,” not a “historical twin.” Id. at 691, 701 (quoting Bruen, 597 U.S. at 30).
B. Analysis

“[TThe Second Amendment protects only the carrying of weapons that are those
‘in common use at the time,’ as opposed to those that ‘are highly unusual in society at
large.”” Bruen, 597 U.S. at 47 (quoting Heller, 554 U.S. at 627). In this context, “in
common use at the time” refers to “weapons in use today,” not at the time of ratification.
Maloney v. Singas, 106 F. Supp. 3d 300, 310 (E.D.N.Y. 2015).

1. Burden of Proof for “Common Use” Analysis

The parties agree that the two-step Second Amendment test is a burden-shifting
framework, whereby after Step 1, the burden shifts to the government to establish that its
regulation accords with this Nation’s history and tradition. See Bruen, 597 U.S. at 24
(emphasis added) (after Step 1, “[t]he government must then justify its regulation” at Step
2). However, the parties dispute whether the “common use” analysis takes place during
Step 1 or Step 2 of the Second Amendment framework, and therefore, which party carries
the burden to prove it.

Plaintiffs assert that “the question of commonality is relevant to the historical
prong,” Step 2, and is thus the government’s burden, since the “‘historical tradition of
prohibiting the carrying of dangerous and unusual weapons’ was the Court’s whole
justification in the first place for interpreting the Second Amendment as protecting arms
‘in common use.”” Doc. 49 at 4; Doc. 26 at 10 (quoting Heller, 554 U.S. at 627).
Plaintiffs explain that Step 1 focuses “solely on the ‘plain text’ of the Second
Amendment,” and argue that stun guns and tasers “plainly qualify” as arms, and thus Step
1 is “quickly and conclusively” satisfied. Docs. 26 at 9, 49 at 3, 4. Defendants, on the

other hand, argue that the textual analysis at Step 1 itself involves a determination of

11



Case 1:21-cv-08208-ER  Document 57  Filed 03/24/25 Page 12 of 20

whether “the weapon at issue is ‘in common use’ today” for lawful purposes, as the court
must find that stun guns and tasers are within the scope of the Second Amendment’s
protections before turning to the question of whether the government’s regulation is
nonetheless valid based on the Nation’s history and tradition. Therefore, Defendants
argue, Plaintiffs’ bear the initial burden of showing that stun guns and tasers are in
“common use.” Doc. 43 at 8.

This Court follows the weight of authority in determining that the “common use”
analysis is part of Step 1. See United States v. Berger, 715 F. Supp. 3d 676, 681-82 (E.D.
Pa. 2024) (“Following Bruen, most federal courts considering Second Amendment
challenges address the common-use issue at step one of the analysis.”) (collecting cases);
see, e.g., New York State Rifle & Pistol Ass’n, Inc. v. Cuomo, 804 F.3d 242, 254-55 (2d
Cir. 2015), cert. denied Shew v. Malloy, 579 U.S. 917 (2016); United States v. Alaniz, 69
F.4th 1124, 1128 (9th Cir. 2023); United States v. Rahimi, 61 F.4th 443, 454 (5th Cir.
2023), reversed and remanded on other grounds, 602 U.S. 680 (2024). Heller framed the
“common use” analysis as part of the determination of what “sorts of weapons™ are
protected by the Second Amendment. Heller, 554 U.S. at 627; see also id. at 625
(emphasis added) (stating it “accords with the historical understanding of the scope of the
right” to bear arms to say that the “Second Amendment does not protect those weapons
not typically possessed by law-abiding citizens for lawful purposes”); Rahimi, 602 U.S.
at 735 (Kavanaugh, J., concurring) (emphasis added) (internal citation omitted) (“Heller
... recognized a few categories of traditional exceptions to the right. For example,
Heller indicated that: ... the Second Amendment attaches only to weapons ‘in common
use[.]””). Therefore, “[b]ecause determining which ‘arms’ the amendment covers is a
textual matter,” the “common use” analysis is to be conducted at Step 1, in assessing
whether the regulated conduct is presumptively protected by the Constitution. United
States v. Lane, 689 F. Supp. 3d 232, 252 at n.22 (E.D. Va. 2023). Plaintiffs’ contrary,

narrower interpretation of the textual analysis—that Step 1 is “quickly and conclusively”

12
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satisfied because stun guns and tasers “plainly qualify” as arms, Docs. 49 at 3, 4; 26 at
9—is “far too facile and would essentially eliminate the step-one analysis whenever a
regulation has the slightest connection to guns.” Mills v. New York City, New York, No.
23 Civ. 7460 (JSR), 2024 WL 4979387, at *8, *9 (S.D.N.Y. Dec. 4, 2024) (granting
motion to dismiss claim that various New York City firearm licensing regulations violated
the Second Amendment, based in part on plaintiffs’ failure, at step one of the Second
Amendment analysis, to “show that the challenged regulations are foreclosed by the text
of the Second Amendment”). Indeed, in Bruen itself, at the outset of its textual analysis,
the Supreme Court established that the handguns at issue were not disputed to be “in
common use” for self-defense, and only then turned to Step 2, the assessment of the
Nation’s historical tradition of firearm regulation. See Bruen, 597 U.S. at 32-34.

While the Second Circuit has not squarely discussed which party bears the burden
to establish whether an arm is in “common use,” it has, like the Supreme Court in Bruen,
treated the “common use” assessment as core to the “initial” question, at Step 1, of
whether the “challenged legislation impinges upon conduct protected by the Second

Amendment.”'® Cuomo, 804 F.3d at 254-55 (considering under the “First Step: Whether

19 The Cuomo court does note that, based on Heller’s statement that “the Second Amendment extends,
prima facie, to all instruments that constitute bearable arms,” it follows that “the State bears the initial
burden of rebutting” the “presumption in favor of Second Amendment protection.” Cuomo, 804 F.3d at
257 n.73. It would seem to follow that this “burden of rebutting” is triggered after the “First Step:

Whether the Second Amendment Applies,” id. at 254, given the Second Amendment only “extends” to a
given case, id., if the first step is satisfied. On the other hand, at least one court seems to have interpreted
Cuomo to mean that the government’s burden is triggered during Step 1, albeit still in response to a
plaintiff’s presentation of prima facie evidence that the Second Amendment protects the conduct and
weapon at hand. See Avitabile v. Beach, 368 F. Supp. 3d 404, 411, 412,421 (N.D.N.Y. 2019) (finding stun
guns and tasers were in “common use” where plaintiff did his best to “develop[] the ‘common use’ issue in
discovery” through data, the State stipulated to the limited factual record developed by plaintiff, and the
State offered “no meaningful contrary evidentiary showing”; and finding N.Y. Penal Law § 265.01
unconstitutional as applied to stun guns and tasers). Another court, adopting a third approach, seems to
have interpreted the “presumption in favor of Second Amendment protection” as attaching before Step 1,
with the government bearing the “initial burden of rebutting” that presumption by affirmatively
“disprov[ing]” either “common use” or “typical possession by law-abiding citizens” at Step 1, that is,
without the plaintiff necessarily presenting any evidence first. Maloney v. Singas, 351 F. Supp. 3d 322, 233,
234 (E.D.N.Y. 2018) (concluding that the government needs to affirmatively “show that, at a minimum, [the
arms at issue] are not typically possessed by law-abiding citizens for lawful purposes” in order to “exempt
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the Second Amendment Applies,” that “[t]he Second Amendment protects only ‘the sorts
of weapons’ that are (1) ‘in common use’ and (2) ‘typically possessed by law-abiding

citizens for lawful purposes.””).!!

And, following Bruen, courts within the Second
Circuit have continued to analyze “common use” at Step 1—and generally as plaintiffs’
burden. See, e.g., Grant v. Lamont, No. 22 Civ. 1223 (JBA), 2023 WL 5533522, at *4
(D. Conn. Aug. 28, 2023) (“Under Heller and Bruen, Plaintiffs ‘bear the burden of
producing evidence that the specific firearms they seek to use and possess are in common
use for self-defense, that the people possessing them are typically law-abiding citizens,
and that the purposes for which the firearms are typically possessed are lawful ones.’ . . .
‘If Plaintiffs establish each of those elements, the burden shifts to Defendants to justify
their regulation based on Bruen’s requirements for establishing relevant similarity to
history and tradition.’”’); Mintz v. Chiumento, 724 F. Supp. 3d 40, 55 (N.D.N.Y. 2024)
(“Bruen’s first step . . . requires a textual analysis, determining whether the challenger is

part of ‘the people’ whom the Second Amendment protects, whether the weapon at issue

is ‘in common use’ today for self-defense, and whether the proposed course of conduct

the challenged law from Second Amendment coverage”). However, Maloney’s statement that “nunchakus
constitute a ‘bearable arm’ and so the rebuttable presumption that nunchakus are protected by the Second
Amendment applies,” id. at 234, is, like Plaintiffs’ proposed approach, far too sweeping and “inconsistent
with Bruen itself.” See Mills, 2024 WL 4979387, at *8. In any event, here, Plaintiffs argue that “common
use” is not in Step 1 whatsoever but in Step 2. The Cuomo court is clear that “common use” is assessed at
Step 1; therefore, the Court determines it is Plaintiffs’ burden to establish it.

' Although Bruen dispensed with the second step of the analysis applied in Cuomo, “means-end scrutiny,”
the first part of the analysis in Cuomo remains consistent with Bruen. See Bruen, 597 U.S. at 19 (“Step one
of the predominant framework is broadly consistent with Heller, . . . [blut Heller and McDonald do not
support applying means-end scrutiny in the Second Amendment context.”); see id. at 18—19 (internal
citations omitted) (explaining that in “means-end scrutiny,” courts would “analyze ‘how close the law
[came] to the core of the Second Amendment right and the severity of the law’s burden on that right.” The
Courts of Appeals [would] generally maintain ‘that the core Second Amendment right is limited to self-
defense in the home.” If a ‘core’ Second Amendment right [was] burdened [by the challenged law], courts
[would] apply ‘strict scrutiny’ and ask whether the Government [could] prove that the law [was] “narrowly
tailored to achieve a compelling governmental interest. Otherwise, they [would] apply intermediate
scrutiny and consider whether the Government [could] show that the regulation [was] ‘substantially related
to the achievement of an important governmental interest.’”); see also Frey v. Bruen, 2022 WL 3996713, at
*3 and n.2 (S.D.N.Y. Sept. 1, 2022) (explaining that Bruen rejected the second step of the previous two-step
approach, which involved, in the first step, analyzing “whether the challenged legislation impinges upon
conduct protected by the Second Amendment, or weapons in common use and typically possessed by law-
abiding citizens for lawful purposes,” and in the second step, determining the appropriate level of scrutiny).
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falls within the Second Amendment.”); Vermont Federation of Sportsmen's Clubs v.
Birmingham, 741 F. Supp. 3d 172, 187 (D. Vt. 2024) (“[A]ccording to Bruen, a plaintiff
must prove that the regulated weapons are in common use in order to qualify for
presumptive protection under the Second Amendment. Once a plaintiff has done that, the
State may justify its regulation by demonstrating that the regulation ‘is consistent with
the Nation’s historical tradition of firearm regulation.”); Lane v. Rocah, No. 22 Civ. 10989
(KMK), 2024 WL 54237, at *8 (S.D.N.Y. Jan. 4, 2024) (emphasis in original) (finding
Plaintiffs’ proposed conduct was “arguably affected with a constitutional interest,”
because they desired to possess weapons “in common use,” and “typically used for self
defense and hunting,” and deferring to a later stage in the case the assessment of
“whether a law prohibiting that conduct turns out to be constitutional”).

Other Circuit Courts have come to the same conclusion that whether a weapon is
in “common use” is part of the “textual analysis” in Step 1. For example, the Ninth

Circuit expressly stated:

Bruen step one involves a threshold inquiry. In alignment with Heller, it requires
a textual analysis, determining whether the challenger is “part of ‘the people’ whom
the Second Amendment protects,” whether the weapon at issue is ‘in common use’
today for self-defense,” and whether the “proposed course of conduct” falls within
the Second Amendment.

Alaniz, 69 F.4th at 1128.

In United States v. Rahimi, the Fifth Circuit similarly stated that the firearms at
issue were “in common use” and thus “within the scope” of the Second Amendment,
before finding that “Bruen’s first step [wa]s met, and the Second Amendment
presumptively protect[ed] Rahimi’s right to keep the weapons officers discovered in his
home.” 61 F.4th at 454. The Fifth Circuit then found, at Step 2, that the Government
failed to demonstrate that the restriction on the Second Amendment right imposed by 18
U.S.C. § 922(g)(8) “fits within our Nation’s historical tradition of firearm regulation,”

thus concluding that the law was facially unconstitutional. /d. at 460—61. The Supreme
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Court ultimately reversed the Fifth Circuit’s finding that the statute was
unconstitutional—holding that the Second Amendment in fact “permits the disarmament
of individuals who pose a credible threat to the physical safety of others”—however its
reversal was premised on its findings that the Fifth Circuit engaged in an overly

13

demanding historical inquiry at Step 2, and incorrectly applied the Court’s “precedents
governing facial challenges.” Id. at 693, 701 (emphasis added).'? The Court did not,
however, criticize the Fifth Circuit’s analysis at Step 1, which included its finding that the
handguns at issue were in “common use.”

Therefore, Plaintiffs bear the burden to prove, at Step 1, that stun guns and tasers
are in “common use.”

2. “Common Use” Analysis

“[TThe Second Amendment does not protect those weapons not typically
possessed by law-abiding citizens for lawful purposes.” Heller, 554 U.S. at 625.
Therefore, Plaintiffs must show that stun guns and tasers are in “‘common use” today, and
that they are “typically possessed by law-abiding citizens for lawful purposes.” Cuomo,
804 F.3d at 255-56.

Whether an arm is in “common use” is “an objective and largely statistical
inquiry.” Id. at 256. “Since Heller, courts in this Circuit have require[d] substantial
statistical evidence showing the popularity of a weapon before concluding that it is
protected by the Second Amendment.” Jones v. Bermudez, No. 15 Civ. 8527 (PKC)
(BCM), 2019 WL 2493539, at *9 n.7 (S.D.N.Y. Feb. 14, 2019), report and
recommendation adopted sub nom. Jones v. Burmudez, No. 15 Civ. 8527 (PKC) (BCM),

2019 WL 1416985 (S.D.N.Y. Mar. 29, 2019); see also Berger, 715 F. Supp. 3d at 691

12 The Supreme Court explained: “The Fifth Circuit made two errors. First, like the dissent, it read Bruen
to require a ‘historical twin’ rather than a ‘historical analogue.” Second, it did not correctly apply our
precedents governing facial challenges . . . Rather than consider the circumstances in which Section
922(g)(8) was most likely to be constitutional, the panel instead focused on hypothetical scenarios where
Section 922(g)(8) might raise constitutional concerns. That error left the panel slaying a straw man.”
Rahimi, 602 U.S. at 701 (internal citations omitted).
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(citation omitted) (“Every post-Heller case to grapple with whether a weapon is ‘popular’
enough to be considered ‘in common use’ has relied on statistical data of some form.”).
Courts have applied different statistical methodologies, such as evaluating the “raw” total
number of a particular arm in the U.S., considering the “percentage and proportion” of
ownership of that specific arm relative to total weapon ownership, and taking into
account how many jurisdictions “allow or bar a particular weapon.” Berger, 715 F. Supp.
3d at 691 (citation omitted). “[T]ypical possession,” meanwhile, requires analyzing
“both broad patterns of use and the subjective motives of gun owners.” Cuomo, 804 F.3d
at 256. “Looking solely at a weapon’s association with crime . . . is insufficient. [The
Court] must also consider more broadly whether the weapon is ‘dangerous and unusual’
in the hands of law-abiding civilians.” Id. As to this “typical possession” analysis, the
Second Circuit has recognized that “reliable empirical evidence of lawful possession for
lawful purposes [i]s ‘elusive,” beyond ownership statistics.” Id. at 257.

Here, Plaintiffs have not provided any studies, reports, or data for the Court to
conduct a “statistical inquiry” into whether stun guns and tasers are in common use. /d.
at 256. Plaintiffs do not “even identify the most basic of statistics including, for example,
the number of stun guns and/or tasers purchased in the United States for any given year.”
Doc. 43 at 11. Thus, Plaintiffs provide “no evidence whatsoever to support their claim
that stun guns and tasers are in common use in the United States for self-defense, let
alone in New York City.” Id. at 10—11.

Plaintiffs’ reliance on “findings and conclusions” from non-binding cases is of no
moment. Doc. 49 at 7; see People v. Yanna, 297 Mich. App. 137, 144 (Ct. App. 2012)
(citation omitted) (“Hundreds of thousands of Tasers and stun guns have been sold to
private citizens, with many more in use by law enforcement officers.”); Avitabile, 368 F.
Supp. at 411 (“[B]ased on the limited data available, the parties agree there are at least
300,000 tasers and 4,478,330 stun guns owned by private citizens across the United

States.”); O Neil v. Neronha, 594 F. Supp. 3d 463, 473 (D.R.I. 2022) (“Defendants agree
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that millions of stun guns have been sold nationwide[.]”). Putting aside that the phrases
“hundreds of thousands” and “millions” are indefinite, and that the figures in Avitabile
were based on “limited data,” Plaintiffs do not provide a legal basis for the Court to adopt
those findings.!* Moreover, Plaintiffs do not even attempt to argue how these scant
sources could inform whether stun guns and tasers are commonly used for lawful
purposes.

Plaintiffs erroneously state that the Second Circuit in Cuomo found a pump-action
rifle was in “common use,” without any “evidence going to the issue.” Doc. 49 at 4. The
Cuomo court considered the constitutionality of two laws regulating weapons and large-
capacity magazines: a New York law, and a Connecticut law regulating “183 particular
assault weapons,” of which just one of the 183 weapons, the pump-action rifle, was a
“non-semiautomatic firearm.” Cuomo, 804 F.3d at 250 and n.17. The court initially
found, based on various statistics offered by the plaintiff, that the assault weapons and
large-capacity magazines being regulated by the laws at issue were “in common use.” Id.
at 255. Then, it analyzed whether the weapons were additionally “typically possessed by
law-abiding citizens for lawful purposes”; after recognizing the difficulty of that analysis,
the court opted to “assume without deciding” that the semiautomatic weapons were
within the scope of the Second Amendment’s protections. Id. at 256, 257 n.73. However,
as to the pump-action rifle only, i.e. as to the “single non-semiautomatic firearm” covered
by the Connecticut law, the court explicitly decided, as opposed to “assum/[ing] without
deciding,” that the Second Amendment presumptively applied. /d. at 257 n.73. The court

reasoned that, since the government “focused on semiautomatic weapons,” it “failed to

13 Plaintiffs suggest that the Court should rely on those findings by quoting a Ninth Circuit case, Teter v.
Lopez, 76 F.4th 938 (9th Cir. 2023), vacated on rehearing en banc, which provided: “[T]he historical research
required under Bruen involves issues of so-called ‘legislative facts’—those ‘which have relevance to legal
reasoning and the lawmaking process,’ such as ‘the formulation of a legal principle or ruling by a judge or
court’—rather than adjudicative facts, which ‘are simply the facts of the particular case.”” Doc. 49 at 7 n.1
(quoting Teter, 76 F.4th at 946-47 (internal citation omitted)). However, the quoted language is not in
reference to a “common use” analysis, nor do Plaintiffs provide any explanation as to why it should apply
thereto.
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make any argument that this pump-action rifle [wa]s dangerous, unusual, or otherwise not
within the ambit of Second Amendment protection,” such that “the presumption that the
Amendment applies” to it “remain[ed] unrebutted.” Id.; see Virginia v. Black, 538 U.S.
343, 369 (2003) (Scalia, J., concurring in part, concurring in the judgment in part, and
dissenting in part) (quoting Black’s Law Dictionary 1190 (6th ed. 1990)) (defining “prima
facie evidence” as that which, “if unexplained or uncontradicted, is sufficient to sustain a
judgment in favor of the issue which it supports”). Therefore, the Cuomo court’s
determination as to pump-action rifles was entirely separate from its “common use”
analysis, and it nowhere suggested “common use” can be established without any
statistical evidence whatsoever.

Plaintiffs also overstate the Supreme Court’s holding in Caetano v. Massachusetts,
577 U.S. 411 (2016), arguing that the case “erases any conceivable doubt concerning the
weapons at issue.” Doc. 49 at 3. In Caetano, the Court vacated a Massachusetts court’s
judgment upholding a ban on the possession of stun guns, but it did so specifically
because “the explanation the Massachusetts court offered for upholding the law
contradict[ed] th[e] Court’s precedent.” Caetano, 577 U.S. at 412. The Court explained
that the Massachusetts court (1) improperly relied on the fact that stun guns “were not in
common use at the time of the Second Amendment’s enactment,” and (2) it improperly
concluded stun guns were “unusual” because they are “a thoroughly modern
invention”—both in contradiction with the principles established in Heller. Id. at 411,
412 (quoting Commonwealth v. Caetano, 470 Mass. 774, 781 (2015), judgment vacated
sub nom. Caetano v. Massachusetts, 577 U.S. 411 (2016)).'* In other words, Caetano

reiterated that the Second Amendment can extend to arms ‘“that were not in existence at

14 The Court additionally rejected the Massachusetts Court’s third explanation for its holding that the
Second Amendment did not protect stun guns: that the record did not “suggest that [stun guns] are readily
adaptable to use in the military.” Caetano, 470 Mass. at 781. The Court found this reasoning also
contradicted Heller, as “Heller rejected the proposition ‘that only those weapons useful in warfare are
protected.”” Caetano, 577 U.S. at 412 (quoting Heller, 554 U.S. at 624-25).
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the time of the founding.” Id. at 312 (quoting Heller, 554 U.S. at 582); see also Bruen,
597 U.S. at 28 (same). The Caetano Court did not, however, conclusively determine,
because it was not required to, that stun guns and tasers are in “common use.” !>

In sum, because Plaintiffs have failed to provide any evidence that stun guns and
tasers are in “common use”; they have clearly not “set forth significant, probative
evidence on which a reasonable fact-finder could decide in [their] favor.” Senno, 812 F.
Supp. 2d at 467—68. Therefore, no “reasonable jury could return a verdict” that stun guns
and tasers are presumptively protected by the Second Amendment at Step 1 of the
analysis, and the Court does not proceed to Step 2. Id. at 467; see Cuomo, 804 F.3d at

254 (“If the challenged restriction does not implicate conduct within the scope of the

Second Amendment, our analysis ends and the legislation stands.”).
IV. CONCLUSION

For the reasons set forth above, Plaintiffs’ motion for summary judgment is
DENIED, and Defendants’ cross-motion for summary judgment is GRANTED.
The Clerk of Court is respectfully directed to terminate the motions, Docs. 25 and

38, and close the case.

It is SO ORDERED.

Dated: March 24, 2025 ¢ (L ‘)
New York, New York — H\ L NE——

EDGARDO RaMOSs, U.S.D.J.

15 The Court notes, however, that in concurrence, Justice Alito, joined by Justice Thomas, states: “While
less popular than handguns, stun guns are widely owned and accepted as a legitimate means of self-defense
across the country. Massachusetts’ categorical ban of such weapons therefore violates the Second
Amendment.” Caetano, 577 U.S. at 420 (Alito, J. concurring). However, a concurrence is not binding
precedent. See Maryland v. Wilson, 519 U.S. 408, 413 (1997) (noting that a statement “contained in a
concurrence” did not “constitute[] binding precedent”).
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