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Statement of Interest of Amici Curiae 

Amici consist of Federal Public Defender Offices in the Fifth Cir-

cuit. This appeal raises the important legal question of whether 18 

U.S.C. § 922(g)(1) violates the Second Amendment—a question this 

Court has not addressed after New York State Rifle & Pistol Ass’n, 

Inc. v. Bruen, 142 S. Ct. 2111 (2022). This issue will impact a sig-

nificant number of Amici’s present and future clients, including sev-

eral clients who have active cases before this Court. No party or 

party’s counsel or any person other than employees of Amici Curiae 

authored this brief in whole or in part or contributed money that 

was intended to fund preparing or submitting the brief. 
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Introduction 

In New York State Rifle & Pistol Ass’n, Inc. v. Bruen, the Su-

preme Court reaffirmed that the Second Amendment right to bear 

arms is not a second-class right. 142 S. Ct. 2111, 2156 (2022). The 

Court rejected decades of “judicial deference to legislative interest 

balancing” in the form of means-end scrutiny in Second Amend-

ment jurisprudence. Id. at 2131. Instead, it announced that a mod-

ern firearm regulation’s constitutionality depends only on the Sec-

ond Amendment’s text and historical understanding. 

Under this new framework, 18 U.S.C. § 922(g)(1) violates the 

Second Amendment. The statute impacts the core Second Amend-

ment right to possess a firearm for self-defense. This right belongs 

to all “the people” under the Constitution, including felons. And the 

Government cannot meet its burden to show § 922(g)(1) is con-

sistent with the Nation’s historical tradition of firearm regulation, 

because there is no relevant historical evidence of categorically dis-

arming felons. 

 

 
  

Case: 22-50365      Document: 00516601858     Page: 9     Date Filed: 01/06/2023



3 

Argument 

18 U.S.C. § 922(g)(1) violates the Second Amendment 
because firearm possession is protected by the plain text of 
the Amendment, and the Government cannot show an 
historical tradition of categorically disarming felons. 

Section 922(g)(1) criminalizes firearm possession for any person 

who has been convicted of a crime punishable for a term exceeding 

one year. Under the new framework announced in New York State 

Rifle & Pistol Ass’n, Inc. v. Bruen, 142 S. Ct. 2111 (2022), § 922(g)(1) 

violates the Second Amendment. 

 Bruen abrogated the Second Amendment framework 
previously employed by circuit courts after Heller. 

The Second Amendment to the United States Constitution man-

dates that a “well regulated militia, being necessary to the security 

of a free state, the right of the people to keep and bear arms, shall 

not be infringed.” U.S. Const. amend. II. In District of Columbia v. 

Heller, the Supreme Court held that the Second Amendment codi-

fied an individual right to possess and carry weapons, the core pur-

pose of which is self-defense in the home. 554 U.S. 570, 628 (2008); 

see also McDonald v. City of Chicago, 561 U.S. 742, 767 (2010) (hold-

ing “that individual self-defense is the central component of the Sec-

ond Amendment right”).  
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After Heller, the Fifth Circuit “adopted a two-step inquiry for 

analyzing laws that might impact the Second Amendment.” Hollis 

v. Lynch, 827 F.3d 436, 446 (5th Cir. 2016). In the first step, courts 

would ask “whether the conduct at issue falls within the scope of 

the Second Amendment right.” United States v. McGinnis, 956 F.3d 

747, 754 (5th Cir. 2020) (quoting Nat’l Rifle Ass’n of Am., Inc. v. 

Bureau of Alcohol, Tobacco, Firearms & Explosives [NRA], 700 F.3d 

185, 194 (5th Cir. 2012)). This involved determining “whether the 

law harmonizes with the historical traditions associated with the 

Second Amendment guarantee.” Id. at 754. If the conduct was out-

side the scope of the Second Amendment, then the law was consti-

tutional. Id. Otherwise, courts proceeded to the second step, to de-

termine whether to apply strict or intermediate scrutiny. Id. That 

framework has now been repudiated by the Supreme Court. See 

Bruen, 142 S. Ct. at 2127. 

In Bruen, the Supreme Court announced a new framework for 

analyzing Second Amendment claims, abrogating the two-step in-

quiry adopted by the Fifth Circuit and others. The Court rejected 

the second step of that framework because “Heller and McDonald 

do not support applying means-end scrutiny in the Second Amend-
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ment context.” Id. The Court reasoned that “[s]tep one of the pre-

dominant framework is broadly consistent with Heller, which de-

mands a test rooted in the Second Amendment’s text, as informed 

by history.” Id.  

The Court elaborated that, under the new framework, “when the 

Second Amendment’s plain text covers an individual’s conduct, the 

Constitution presumptively protects that conduct.” Id. at 2126. The 

Government then “must demonstrate that the regulation is con-

sistent with this Nation’s historical tradition of firearm regulation.” 

Id. Only then may a court conclude that the individual’s conduct 

falls outside of the Second Amendment’s “unqualified command.” 

Id. (citation omitted). 

 The Second Amendment’s plain text covers the con-
duct prohibited by § 922(g)(1). 

Section 922(g)(1) permanently disqualifies all felons from exer-

cising the fundamental right to possess firearms for self-defense. 

Under the plain text of the Second Amendment, it is presumptively 

unconstitutional. See Bruen, 142 S. Ct. at 2129–30. 
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1. Firearm possession is covered by the Second Amend-
ment’s plain text. 

The Second Amendment protects “the right of the people to keep 

and bear Arms ….” U.S. Const. amend. II. The plain text, “keep and 

bear arms,” means possessing and carrying weapons. Heller, 554 

U.S. at 583–92. The Court in Bruen clarified that the core right to 

possess and carry a firearm for self-defense, identified in Heller and 

McDonald, extends outside the home. 142 S. Ct. at 2122. Section 

922(g)(1) is a complete ban on all firearm possession, with no limi-

tations on type or use. It, therefore, impacts the core Second 

Amendment right to possess a firearm for self-defense. See McDon-

ald, 561 U.S. at 767; see also generally Bruen, 142 S. Ct. 2111.1  

The sole question at this stage of the Bruen analysis, is whether 

“conduct” is covered by the plain text of the Second Amendment. Id. 

at 2126. Because firearm possession is conduct covered by the Sec-

ond Amendment, it is presumptively protected.  

                                      
 
 

1 Legislative history suggests that Congress, in passing the modern 
version of § 922(g)(1), acknowledged that it would infringe an individ-
ual’s right to bear arms, but wrongly concluded that the Second Amend-
ment does not confer an individual right to bear arms. See, e.g., S. Rep. 
90-1097 (1968), reprinted in 1968 U.S.C.C.A.N. 2112, 2169; see also Hel-
ler, 554 U.S. at 628.  
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2. Felons are included in “the people” protected by the Sec-
ond Amendment. 

The question of a person’s status, as a felon or otherwise, is ir-

relevant to this stage of the Bruen framework. Nevertheless, some 

courts have incorrectly found that § 922(g)(1) is not covered by the 

Second Amendment, because they posit felons are not protected by 

the Amendment. See, e.g., United States v. Riley, __ F. Supp. 3d __, 

No. 1:22-cr-163, 2022 WL 7610264 (E.D.V.A. Oct. 13, 2022). That § 

922(g)(1) places a restriction only on felons, however, does not au-

tomatically exempt the statute from the protections of the Second 

Amendment. The Second Amendment covers felons by conferring 

the right to keep and bear arms to “the people.” U.S. Const. amend. 

II. Because “the people” includes all Americans, see Heller, 554 U.S. 

at 581, whether a category of person can be disarmed is a question 

of historical tradition, which is the Government’s burden under 

Bruen.  

Heller rejected the theory that “the people” protected by the Sec-

ond Amendment were limited to a subset—i.e., those in a militia. 

554 U.S. at 579–81, 592–600. The Court explained that when the 

Constitution refers to “‘the people,’ the term unambiguously refers 

to all members of the political community, not an unspecified sub-

set,” and that there is a “strong presumption that the Second 
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Amendment right is exercised individually and belongs to all Amer-

icans.” Id. at 580–81. 

Heller explained that, like the First, Fourth, and Ninth Amend-

ments, the Second Amendment codified an individual right. Id. at 

579–80. This is distinguishable from other Constitutional provi-

sions for “collective” actions by “the people,” like voting, which enu-

merate the civic exercise of powers, not rights. Id. Individual rights 

extend to “the people,” or a “‘class of persons who are part of a na-

tional community or who have otherwise developed sufficient con-

nection with this country to be considered part of the community.’” 

Id. at 580 (quoting United States v. Verdugo-Urquidez, 494 U.S. 

259, 265 (1990)). Categorically excluding felons from the plain text 

of the Second Amendment would, therefore, endanger felons’ basic 

protections under the First and Fourth Amendment, or else run 

afoul of Bruen’s directive that the Second Amendment is “not ‘a sec-

ond-class right, subject to an entirely different body of rules than 

the other Bill of Rights guarantees.’” Bruen, 142 S. Ct. at 2156 

(cleaned up); cf. United States v. Coombes, __ F. Supp. 3d __, No. 

22-cr-189-GKF, 2022 WL 4367056, at *4 (N.D. Okla. Sept. 21, 2022) 

(declining to exclude felons from the scope of the Second Amend-

ment). 
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One sitting Justice has explained that this language from Heller 

means that a person’s status is properly considered in the question 

of historical tradition, rather than the existence of the right. In 

Kanter v. Barr, then-Judge Barrett reasoned that, under Heller, the 

word “people” refers to “all Americans”—that even those who can 

be lawfully restricted, are not “categorically excluded from our na-

tional community.” 919 F.3d 437, 453 (7th Cir. 2019) (Barrett, J., 

dissenting), abrogated by Bruen, 142 S. Ct. 2111. The “question is 

whether the government has the power to disable the exercise of a 

right that they otherwise possess, rather than whether they possess 

the right at all.” Id.; cf. United States v. Jimenez-Shilon, 34 F.4th 

1042, 1045–46 (11th Cir. 2022) (interpreting Heller to say that fel-

ons and others who could be disarmed are still part of “the people” 

protected by the Constitution). Thus, a person’s status as a felon is 

properly considered in the historical tradition inquiry and does not 
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affect whether the person has a Second Amendment right. Kanter, 

919 F.3d at 451–52.2 

Nevertheless, some district courts have held felons are excluded 

from “the people” protected by the Constitution, because Heller and 

Bruen referenced “law-abiding” citizens in dicta. See, e.g., Riley, 

2022 WL 7610264, at *10–11. But neither Heller nor Bruen held 

that “the people” is limited to “law-abiding” citizens or excludes fel-

ons. Rather, Heller explained that “whatever else [the Second 

Amendment] leaves to future evaluation, it surely elevates above 

all other interests the right of law-abiding, responsible citizens to 

use arms in defense of heart and home.” 554 U.S. at 635; see also 

Stimmel v. Sessions, 879 F.3d 198, 204–05 (6th Cir. 2018) (finding 

Heller “conclusively established [that] the Second Amendment ap-

                                      
 
 

2 Since Bruen, several district courts have likewise recognized that a 
person’s status is not properly considered at this stage of 
the Bruen framework. See, e.g., United States v. Quiroz, __ F. Supp. 3d 
__, 4:22-cr-104-DC, 2022 WL 4352482, at *3 (W.D. Tex. Sept. 19, 2022) 
(finding § 922(n) unconstitutional); see also United States v. Coombes, __ 
F. Supp. 3d __, No. 22-cr-189-GKF, 2022 WL 4367056, at *3-4 (N.D. Okla. 
Sept. 21, 2022) (upholding § 922(g)(1), but finding the conduct was pre-
sumptively protected by the Second Amendment). 
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plies to law-abiding and peaceable citizens at the very least” (em-

phasis added)). Similarly, in Bruen, the Court noted that it was un-

disputed that the petitioners, who were “two ordinary, law-abiding, 

adult citizens—are part of ‘the people.’” 142 S. Ct. at 2134. The 

Court did not hold the reverse—that being law-abiding was a pre-

requisite to the basic protections of the Second Amendment. Such a 

reading would conflict with Bruen’s language that the “Second 

Amendment guaranteed to ‘all Americans’ the right to bear com-

monly used arms in public subject to certain reasonable, well-de-

fined restrictions.”3 Bruen, 142 S. Ct. at 2156.    

Because the Second Amendment right belongs to “all Ameri-

cans,” Heller, 554 U.S. at 580–81, the categorical ban on an individ-

                                      
 
 

3 The use of “law-abiding” could also be understood as describing the 
purpose for exercising the right, rather than defining a category of per-
son. See McDonald, 561 U.S. at 749 (restating that Heller “held that the 
Second Amendment protects the right to keep and bear arms for the pur-
pose of self-defense”). Heller’s use of “law-abiding” or “lawful” is not tied 
to the category of person, but to the purpose for which the firearm is 
used. See, e.g., Heller, 554 U.S. at 577, 595, 620, 625, 626, 630 (repeatedly 
describing the historical right as one to bear arms “for a lawful purpose” 
and categorizing its limitations on the purpose or type of confrontation, 
not the category of person).   
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ual’s possession of a firearm based on their status as a felon is pre-

sumptively unconstitutional under the plain text of the Second 

Amendment. Whether a category of person can be disarmed is a 

question of historical tradition, which is the Government’s burden 

under Bruen. 

 The Government cannot show that § 922(g)(1) is “con-
sistent with the Nation’s historical tradition of fire-
arm regulation.” 

Because the plain text of the Second Amendment covers § 

922(g)(1), the burden shifts to the Government to “justify its regu-

lation by demonstrating that it is consistent with the Nation’s his-

torical tradition of firearm regulation.” Bruen, 142 S. Ct. at 2130. 

The Government cannot meet that burden. 

1. Bruen established an exacting framework for demonstrat-
ing an historical tradition. 

The Bruen framework requires the Government to establish a 

broad tradition of firearms restrictions like the challenged law. The 

Supreme Court described three metrics by which the sufficiency of 

the historical precedent should be analyzed: temporal proximity to 

the founding era, similarity to the challenged restriction, and 

breadth. Bruen, 142 S. Ct. at 2130–34, 2136, 2138. 
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First, regarding temporal proximity to the founding era, “when 

it comes to interpreting the Constitution, not all history is created 

equal. Constitutional rights are enshrined with the scope they were 

understood to have when the people adopted them.” Id. at 2136 

(quoting Heller, 554 U.S. at 634–35). “The Second Amendment was 

adopted in 1791; the Fourteenth in 1868. Historical evidence that 

long predates either date may not illuminate the scope of the right 

if linguistic or legal conventions change in the intervening years.” 

Id.4 Similarly, the Court explained that “we must also guard 

against giving postenactment history more weight than it can 

rightly bear.” Id. The Court expressed skepticism about reliance on 

laws passed long after the passage of the particular Constitutional 

                                      
 
 

4 The Fourteenth Amendment was implicated in Bruen because the 
Fourteenth Amendment imposes the Second Amendment’s pronounce-
ment on a state regulation or law. The Supreme Court did not hold for a 
challenge to a federal statute that regulations from around the passage 
of the Fourteenth Amendment, or 1868, would carry the same weight as 
those from around ratification of the Second Amendment, or 1791. See 
Bruen, 142 S. Ct. at 2137–38; see also id. at 2163 (Barrett, J., concurring). 
Indeed, Bruen acknowledged that 19th century evidence was secondary 
to that from the Nation’s founding, see id. at 2137, and its value is likely 
even more limited when addressing a federal statute. 
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Amendment and explained, “to the extent later history contradicts 

what the text says, the text controls.” Id. at 2137. 

Second, the founding-era historical precedent must be compara-

ble to the challenged regulation. How similar the historical precur-

sors must be to the challenged law depends on the societal problem 

it seeks to address. When “a challenged regulation addresses a gen-

eral societal problem that has persisted since the 18th century,” the 

Government must identify distinctly similar historical regulations. 

Id. at 2131. The “lack of a distinctly similar historical regulation 

addressing that problem” or evidence that earlier generations ad-

dressed the societal problem through materially different means “is 

relevant evidence that the challenged regulation is inconsistent 

with the Second Amendment.” Id. (emphasis added). The total 

handgun ban in Heller and public-carry restriction in Bruen in-

volved this type of “straightforward” historical inquiry. Id. Bruen’s 
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historical analysis illustrates that “distinctly similar” means the 

regulations are nearly identical or meaningfully the same.5 

In contrast, “cases implicating unprecedented societal concerns 

or dramatic technological changes may require a more nuanced ap-

proach.” Id. at 2132. “When confronting such present-day firearm 

regulations, this historical inquiry that courts must conduct will of-

ten involve reasoning by analogy ….” Id. Whether an historical reg-

ulation is a proper analogue for a uniquely modern regulation turns 

on whether they are “relevantly similar,” based in part on how and 

why the regulations burden the Second Amendment right. Id. at 

2132–33. But this “nuanced approach” only applies to “modern reg-

ulations that were unimaginable at the founding.” Id. at 2132. 

Third, the Government must show “a tradition of broadly pro-

hibiting” conduct in the manner of the challenged restriction. Id. at 

                                      
 
 

5 Bruen identified only one historical example that was sufficiently 
similar to analogize to the challenged New York public carry statute—a 
19th century Texas statute that forbade anyone from “carrying on or 
about his person any pistol unless he has reasonable grounds for fearing 
an unlawful attack on his person.” 142 S. Ct. at 2153 (quoting 1871 Tex. 
Gen. Laws § 1). The statute is effectively identical to the New York stat-
ute which required applicants to demonstrate “proper-cause” to obtain a 
public-carry license.   
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2138 (emphasis added). In other words, the founding-era historical 

evidence must show “a governmental practice has been open, wide-

spread, and unchallenged since the early days of the Republic.” Id. 

at 2137 (cleaned up). The Government cannot “simply posit that the 

regulation promotes an important interest.” Id. at 2126. Nor can it 

rely on “outlier” historical restrictions. Id. at 2133, 2156. Indeed, 

the Bruen Court “doubt[ed] that three colonial regulations could suf-

fice to show a tradition ….” Id. at 2142 (emphasis in original). More-

over, it is incumbent on the Government, not the Court, to provide 

the record of this broad historical tradition. See id. at 2130 n.6, 

2150. 

2. The Government cannot produce “distinctly similar” or 
“relevantly similar” laws that prove a tradition of categor-
ically disarming felons. 

 The Government cannot meet its burden under Bruen because 

there is no historical tradition, particularly from the founding era, 

of disarming all felons. 

a. The history of categorical firearms restrictions does not 
support disarming felons. 

Reviewing historical examples of categorical restrictions on fire-

arm possession—i.e., wholesale disarmament of a particular cate-

gory of person—sets the proper backdrop for the Bruen analysis of 
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temporal proximity to the founding era, similarity to the challenged 

restriction, and breadth. See supra Section C.1. While there is some 

limited historical evidence of disarming certain specific categories 

of people, none support finding § 922(g)(1) constitutional.  

Historical analyses of firearms rights and regulations generally 

begin with pre-founding English common law, though the Supreme 

Court cautions against placing undue emphasis on English laws, 

particularly laws that long pre-date this Nation’s founding. See 

Bruen, 142 S. Ct. at 2138–39. As early as the 15th and 16th century, 

English law targeted potentially disloyal communities, including 

Catholics and the Welsh, for disarmament. See Joseph G.S. Green-

lee, The Historical Justification for Prohibiting Dangerous Persons 

from Possessing Arms, 20 Wyo. L. Rev. 249, 257–65 (2020) [herein-

after Greenlee]. In the Restoration period following the English 

Civil War of the mid-17th century, the Stuart monarchs more ag-

gressively disarmed political and religious dissidents. See Heller, 

554 U.S. at 592–93. For example, the Militia Act of 1662 permitted 

disarming those adjudged to be “dangerous to the Peace of the King-

dom;” the 1671 Game Act, involved disarmament of those who did 

not own property, particularly in Protestant regions; and forfeiture 

of “armour” could be ordered for those who went “armed to terrify 
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the King’s subjects.” Id.; see Kanter, 919 F.3d at 457 (Barrett, J., 

dissenting).  

Following the Glorious Revolution in 1688, a Convention of 

elected representatives drafted the Declaration of Rights—a prede-

cessor to the Second Amendment codified as the English Bill of 

Rights—which included that “the Subjects which are Protestants, 

may have Arms for their Defence suitable to their Conditions, and 

as allowed by law.” See Heller, 554 U.S. at 593; Alice Ristroph, The 

Second Amendment in a Carceral State, 116 Nw. U. L. Rev. 203, 

228 (2021) [hereinafter Ristroph]. Almost immediately thereafter, 

Parliament began disarming Catholics viewed as potential dissi-

dents. See id. Indeed, through the 18th century, England targeted 

“papists and other disaffected persons, who disown his Majesty’s 

government,” for disarmament, to quell concerns over potential re-

bellions and insurrections. See Greenlee at 260–61. The most dis-

cernable English tradition prior to American independence was the 

disarmament of religious dissidents perceived as threatening to the 

crown. See id. at 257–61.  

In the American colonies during the 17th and 18th centuries, 

categorical disarmament was largely reserved for Indians, inden-

tured servants, slaves, black freedmen, and others outside of the 
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“body politic.” See Robert H. Churchill, Gun Regulation, the Police 

Power, and the Right to Keep Arms in Early America, 25 Law & 

Hist. Rev. 139, 156–58 (2007) [hereinafter Churchill]. Scholars have 

likewise recognized a trend of disarming individuals who voluntar-

ily excluded themselves from that “body politic” by refusing to 

swear allegiance, first to the crown, and later to the American Rev-

olution and newly established states and commonwealths. Id. at 

157–61. As in England, the colonial period also included examples 

of disarming individuals based on their religion, where religious ex-

pression was deemed seditious or incompatible with loyalty to the 

sovereign. See Greenlee at 263.  

The Second Amendment was ratified in 1791. The codification 

of the right repudiated the attempted disarmament of disloyal col-

onists, much like its English precursor was a rejection of the dis-

armament of dissidents in Restoration-era England. See Heller, 554 

U.S. at 592–95, 598. Commentary immediately following ratifica-

tion illustrates the view that certain restrictions from the English 

Restoration were inconsistent with the right that was ultimately 

codified in the Second Amendment. See id. at 606–08. And while 

the New Hampshire, Massachusetts, and Pennsylvania ratifying 
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conventions included proposals to limit the right to “peaceable citi-

zens,” or to expressly permit disarmament for those in “rebellion” 

or for “crimes committed,” this language was not included in the 

Second Amendment itself. See Kanter, 919 F.3d at 454–55 (Barrett, 

J., dissenting).6  

Historical evidence from the period immediately surrounding 

ratification is entitled to significant weight under Bruen. While 

some categorical firearms restrictions persisted during this time, 

scholars have noted the period was marked by less burdensome 

temporary restrictions and the ability to have firearms rights re-

stored. Greenlee at 268–70. For example, some religious dissidents 

in the Bay Colony had their rights restored after expressing contri-

tion, and even those who engaged in an armed rebellion in Massa-

chusetts were only subjected to a three-year prohibition on bearing 

arms. Id.  

By the 19th century, “prohibitions on arms possession were 

mostly discriminatory bans on slaves and freedmen,” or on targeted 

                                      
 
 

6 See also infra Section C.2.c. 
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disfavored groups like “tramps.” Id. at 269–70. But these prohibi-

tions, like earlier laws, did not disarm felons as a class. After a full 

survey of printed session laws on gun regulation, history professor 

Robert H. Churchill concluded: “at no time between 1607 and 1815 

did the colonial or state governments of what would become the first 

fourteen states exercise a police power to restrict the ownership of 

guns by members of the body politic.” Churchill at 142, 143 n.11. 

It was not until the 20th century that legislatures began to pass 

modern, categorical firearms bans, including on felons. Greenlee at 

272–75. Congress passed the first version of the modern federal 

firearm ban for violent felons in 1938, expanding it to include non-

violent felons in 1961 and all possession in 1968.7 State laws dis-

arming felons were, likewise, first adopted in the early 20th cen-

tury. See Adam Winkler, Heller’s Catch-22, 56 UCLA L. Rev. 1551, 

1563 (2009) [hereinafter Winkler] (“Bans on ex-felons possessing 

firearms were first adopted in the 1920s and 1930s, almost a cen-

tury and a half after the Founding.”); Nelson Lund, The Second 
                                      
 
 

7 See Federal Firearms Act of 1938, 75 Cong. Ch. 850, § 2(e), 52 Stat. 
1250, 1251 (repealed); Act of Oct. 3, 1961, Pub. L. No. 87–342, 75 Stat. 
757 (repealed); Gun Control Act of 1968, Pub. L. 90–618, 82 Stat. 
1213 (codified at 18 U.S.C. §§ 921–928). 
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Amendment, Heller, and Originalist Jurisprudence, 56 UCLA L. 

Rev. 1343, 1357 (2009) (similar); Lawrence Rosenthal, The Limits 

of Second Amendment Originalism and the Constitutional Case for 

Gun Control, 92 Wash. U. L. Rev. 1187, 1211 (2015) (similar).  

A brief review of English and early American historical categor-

ical firearms restrictions evidences a troubling tradition of disarm-

ing religious and political dissidents and targeted minority commu-

nities, but not felons. The Second Amendment is properly under-

stood as a repudiation of many of these oppressive regulations, ra-

ther than an endorsement of such categorical restrictions. But, in-

sofar as the United States incorporated any tradition of categorical 

exclusion, it assuredly did not include the targeted disarmament of 

felons until the 20th century. 

b. There is no evidence of “distinctly similar” founding-
era regulations disarming all felons. 

Turning to the Bruen framework, the Government must provide 

historical examples of regulations that are “distinctly similar” to § 

922(g)(1) because, like in Heller and Bruen, the restriction does not 

address “unprecedented societal concerns or dramatic technological 

changes.” Bruen, 142 S. Ct. at 2132–33. Section 922(g)(1) categori-

cally bans firearm possession by all felons. Crime and felons have 
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existed since the founding. So too has the presumed “societal con-

cern” addressed by § 922(g)(1)—felons possessing firearms. The 

Government cannot, therefore, rely on the “nuanced approach” of 

“analogical reasoning” using “relevantly similar” analogues. See id. 

at 2132. The “relevantly similar” inquiry is reserved for statutes 

addressing uniquely modern problems that would have been “un-

imaginable” at the founding. See id. 

There are no “distinctly similar” founding era laws demonstrat-

ing a tradition of broadly prohibiting firearm possession by felons. 

See Kanter, 919 F.3d at 454 (Barrett, J., dissenting) (noting scholars 

have not been able to identify any founding-era laws disarming all 

felons); see also Winkler at 1563. To the contrary, there is consider-

able evidence that felons were included among those citizens to 

whom the Second Amendment was expressly directed.8 The earliest 

                                      
 
 

8 The Second Amendment codified an individual right, but the prefa-
tory clause clarifies that the purpose of that right was to “prevent elimi-
nation of the militia.” Heller, 554 U.S. at 599. Given this “stated purpose, 
logic demands that if an individual was (or is) a member of the ‘militia,’ 
the Second Amendment’s protections extend at least to those who consti-
tute the militia.” Firearms Pol’y Coal., Inc. v. McCraw, __F. Supp. 3d __, 
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firearm restrictions for felons in America were passed in the 20th 

century. See, e.g., Greenlee at 272–75. The modern statutes that 

dispossessed felons of firearms, including § 922(g)(1), bear “little re-

semblance to laws in effect at the time the Second Amendment was 

ratified[.]” United States v. Booker, 644 F.3d 12, 24 (1st Cir. 2011); 

see also NRA, 700 F.3d at 196. Reliance on the passage of § 922 

                                      
 
 
No. 4:21-cv-1245-MTP, 2022 WL 3656996, at *5 (N.D. Tex. Aug. 25, 
2022). “That is, although the Second Amendment is not limited to only 
those in the militia, it must protect at least the pool of individuals from 
whom the militia would be drawn.” Id.  

Felons were part of the militia pool. Just one year after the ratifica-
tion of the Second Amendment, Congress provided that “each and every 
free able-bodied white male citizen of the respective states, resident 
therein, who is or shall be of the age of eighteen years, and under the age 
of forty five years … shall severally and respectively be enrolled in the 
militia.” Act of May 8, 1792, § 1, 1 Stat. 271. The Act “exempted” certain 
class of people, but not felons. Id. § 2, 1 Stat. 272. Similar contempora-
neous state militia statutes also failed to exempt felons. See Laws of the 
State of Delaware, ch. XXXVI, §§ 1, 2, 4, at 1134-36 (1797); Public Stat-
ute Laws of the State of Connecticut, Title CXII, ch. I, §§ 1, 10, at 499-
500, 505-06 (1808); Herty, Digest of the Laws of Maryland, “Militia,” §§ 
7, 15, 19, 20, at 367-70 (1799); Wright & Potter, 7 Acts and Laws of the 
Commonwealth of Massachusetts, 1780-1805, ch. 14, at 381-82, 389-90 
(1898); Constitution and Laws of the State of New-Hampshire, Act of 
Dec. 28, 1792, at 251–52, 256 (1805); Thomas Greenleaf, Laws of the 
State of New-York, Act of April 4, 1786, at 227–28, 232–33 (1792); Mitch-
ell, Statutes at Large of Pennsylvania, Act of March 20, 1780, §§ III, XXI, 
at 146, 154 (1700–1809); Marbury, Digest of the Laws of the State of 
Georgia, Act of December 24, 1792, §§ 9-10, at 350 (1802). 
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itself to support its own historical tradition is logically circular and 

ignores Bruen’s skepticism of 20th century historical evidence. See 

Bruen, 142 S. Ct. at 2137, 2154 n.28.  

Before Bruen, courts often acknowledged the absence of found-

ing-era felony restrictions. Yet they concluded that § 922(g)(1) was 

constitutional by relying on Heller’s dicta that prohibitions on felon 

firearm possession were “longstanding,” or by applying the now-ab-

rogated means-end scrutiny test. See Booker, 644 F.3d at 24 (citing 

Heller, 554 U.S. 626–27, 627 n.16 (noting that the opinion does not 

cast doubt on longstanding prohibitions on firearm possession by 

certain individuals, including felons, which are presumptively law-

ful)); Medina v. Whitaker, 913 F.3d 152, 159–60 (D.C. Cir. 2019) 

(same); see also United States v. Williams, 616 F.3d 685, 691–94 

(7th Cir. 2010) (holding § 922(g)(1) survives Second Amendment 

challenge under intermediate scrutiny). 

This reasoning is irreconcilable with the framework laid out in 

Bruen. The Supreme Court expressly rejected the use of means-end 

scrutiny. Bruen, 142 S. Ct. at 2127–30. Moreover, the “longstanding 

prohibitions” language in Heller is dicta, and courts have cautioned 

against reliance on it. See United States v. Skoien, 614 F.3d 638, 
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640 (7th Cir. 2010) (en banc); see also Winkler at 1567. Bruen re-

quires the Government to provide “distinctly similar” historical ex-

amples from the founding era to prove consistency with the Nation’s 

traditions. See generally Bruen, 142 S. Ct. 2111. The Supreme 

Court did not provide the historical basis for the “longstanding pro-

hibitions” dicta in Heller, and acknowledged as much in Bruen. Id. 

at 2128 (noting its prior caution that it was not undertaking an “ex-

haustive historical analysis … of the full scope of the Second 

Amendment”). Bruen did not create an exception to its framework 

for firearm restrictions for felons.9 Courts are simply not permitted 

to disregard the framework laid out in Bruen, based on dicta from 

                                      
 
 

9 Bruen’s majority opinion is silent about this issue. Justice Ka-
vanaugh, in a concurring opinion joined by Chief Justice Roberts, cited 
the “longstanding prohibitions” language from Heller. Bruen, 142 S. Ct. 
at 2162 (Kavanaugh, J., concurring). Justice Alito also noted in a concur-
rence that the opinion did not disrupt the holdings of Heller. Id. at 2157 
(Alito, J., concurring). But neither concurrence announced that § 
922(g)(1) is constitutional or subject to a relaxed Second Amendment an-
alytical framework. 
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Heller.10 If categorical prohibitions for felons are indeed “longstand-

ing,” and satisfy the newly articulated framework in Bruen, the 

Government would be able to identify specific “distinctly similar” 

historical examples of such a tradition. But it cannot. 

The absence of founding-era laws specifically disarming felons 

forecloses the Government’s ability to show “distinctly similar his-

torical regulation[s]” like § 922(g)(1). 

c. The Government cannot satisfy the “relevantly similar” 
inquiry either. 

Even if the Court applied the more “nuanced approach,” re-

served for statutes addressing unprecedented modern problems, 

there is no evidence of “relevantly similar” firearms restrictions to 

§ 922(g)(1) from the founding era. Courts that have upheld § 

922(g)(1) since Bruen have largely eschewed the requirement to 

                                      
 
 

10 Other courts have gone further, finding no need to engage in the 
Bruen analysis at all, because they believe themselves to be bound by the 
“longstanding prohibitions” dicta from Heller. See, e.g., United States v. 
Minter, __ F. Supp. 3d __, No. 3:22-CR-135, 2022 WL 10662252, at *3–6 
(M.D. Pa. Oct. 18, 2022). The Heller dicta is not binding for that purpose 
and, indeed, there is no binding precedent from this Court that § 
922(g)(1) is constitutional under the new Bruen framework. 

Case: 22-50365      Document: 00516601858     Page: 34     Date Filed: 01/06/2023



28 

show specific similar historical regulations. Instead, many have re-

lied on general arguments by the Government that § 922(g)(1) is 

consistent with traditions of disarming other “unvirtuous” citizens. 

This is inconsistent with Bruen. 

Even prior to Bruen, some courts relied on a purported tradition 

of disarming “unvirtuous” citizens, to support modern felon dis-

armament laws. See Medina, 913 F.3d at 159 (collecting cases). 

Scholars have, however, noted the absence of historical support for 

this “virtuous citizen” theory. See Greenlee at 275–83. The earliest 

articles promoting the theory fail to cite to any historical evidence. 

See id. Rather, as described above, historical categorical disarma-

ment was generally limited to disempowered minority communi-

ties—e.g., slaves and Indians—and those who evidenced disloyalty 

to the government. See id. at 261–65; Churchill at 156–61; supra 

Section C.2.a. Many of these types of categorical restrictions were 

rejected by the Second Amendment but even those of arguable his-

torical relevance do not “impose a comparable burden on the right” 
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and are not “comparably justified” to § 922(g)(1)’s categorical dis-

armament of felons. See Bruen, 142 S. Ct. at 2133 (explaining met-

rics of comparing “relevantly similar” analogues).11 

Bruen also expressly rejected the type of overly generalized rea-

soning employed under the “virtuous citizen” theory. In Bruen, the 

state of New York relied on a select few disparate historical re-

                                      
 
 

11 At least one court has recognized the absence of analogous firearms 
restrictions, but determined that historical felony restrictions on rights 
unrelated to firearms, such as voting, can serve as “relevantly similar” 
historical evidence to support the constitutionality of § 922(g)(1). See, 
e.g., United States v. Charles, __ F. Supp. 3d __, No. 7:22-cr-154-DC, 2022 
WL 4913900, at *6 (W.D. Tex. Oct. 2, 2022). This argument is incon-
sistent with Bruen and the Second Amendment for three reasons. First, 
the comparison misunderstands that civic or collective rights like voting 
are fundamentally distinguishable from individual rights like the Second 
Amendment. See Kanter, 919 F.3d at 462–64 (Barrett, J., dissenting); 
Heller, 554 U.S. at 579–80. Second, it ignores that Bruen requires the 
Government to show consistency with the “historical tradition of firearm 
regulation.” See id. at 2130 (emphasis added). Bruen’s comparison of his-
torical analogues turns on how and why the regulations burden the right 
to armed self-defense. See id. at 2133. This analysis cannot be applied to 
historical restrictions on voting or other rights because they simply do 
not burden the Second Amendment right. Third, it ignores that its anal-
ysis should be limited to “distinctly similar” historical examples. See 
Bruen, 142 S. Ct. at 2131. For similar reasons, assertions that felons 
were historically jailed or put to death are irrelevant to the Bruen frame-
work. 
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strictions on public carry of firearms for specific purposes or in spe-

cific sensitive places, to establish a more general principle of limit-

ing all public carry. 142 S. Ct. at 2135, 2142–50. Throughout Bruen, 

the Court reasoned that the respondents had “define[d] the cate-

gory … far too broadly,” and rejected the extrapolation of a broad 

tradition from a few narrow historical restrictions. See id. at 2134, 

2150, 2156. The same is true here. Historical evidence of disarming 

slaves, Indians, and political opponents cannot be generalized to 

encompass all “unvirtuous” people—a term that mischaracterizes 

those historical categories and which would encompass considera-

bly more categories than felons. The term lacks a limiting principle 

and is defined “far too broadly.” See id. at 2134; cf. Medina, 913 F.3d 

at 159–60 (rejecting the similar “dangerousness standard” as too 

“amorphous … to delineate the scope of the Second Amendment”). 

It also invites deference to legislatures to define the “unvirtuous” 

people and reliance on something like means-end scrutiny for 

courts to review that definition. Both were repudiated by Bruen. 

142 S. Ct. at 2131. 

 Moreover, insofar as this “virtuous citizen” theory is grounded 

in presumptions about the Founders’ views on firearms rights, it is 
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simply not the test laid out by Bruen. Bruen directed parties to com-

pare challenged firearms laws to actual historical regulations, not 

merely the Founders’ views. For example, in a recently vacated 

opinion upholding § 922(g)(1), the Third Circuit relied on ratifica-

tion debates in Pennsylvania, which included a proposal to permit 

laws disarming people “for crimes committed, or real danger of pub-

lic injury ….” Range v. Att’y Gen. United States, 53 F.4th 262, 279–

80 (3d Cir. 2022), reh’g en banc granted, opinion vacated, No. 21-

2835 (3d Cir. Jan. 6, 2023). From that, it concluded the Founders 

viewed criminality as a ground for disarmament. Id. But, Bruen did 

not inquire into “general Founding-Era attitudes” about firearm 

use. Firearms Pol’y Coal. Inc., v. McCraw, __ F. Supp. 3d __, No. 

4:21-cv-1245-MTP, 2022 WL 3656996, at *7 (N.D. Tex. Aug. 25, 

2022). Rather, Bruen established a more concrete burden for the 

Government: that it show consistency with the “historical tradition 

of firearm regulation.” 142 S. Ct. at 2130 (emphasis added). The 

Government must provide actual historical regulations—i.e., laws 

or other restrictions—demonstrating how the Founders in fact reg-

ulated firearms. See, e.g., Bruen, 142 S. Ct. at 2142 (“[T]here is little 

evidence of an early American practice of regulating public carry by 

the general public.”). Reliance instead on select Founders’ views 
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strays perilously close to Bruen’s admonishment that the “govern-

ment may not simply posit that the regulation promotes an im-

portant interest.” Id. at 2126. 

That the Founders may have identified and considered the pos-

sibility of disarming felons, but ultimately not explicitly done so, 

also itself illustrates that § 922(g)(1) is unconstitutional. Bruen 

counsels that earlier generations addressing a problem “through 

materially different means,” or rejecting efforts to put forth analo-

gous regulations, is evidence of a challenged statute’s unconstitu-

tionality. See id. at 2131. Even if this Court were to rely on repre-

sentations about the Founders’ views about the scope of the Second 

Amendment,12 the fact that the Amendment does not include pro-

posed language limiting the right for certain categories of people is 

evidence that the Founders rejected this construction. See Kanter, 

919 F.3d at 454–56 (Barrett, J., dissenting) (describing rejected pro-

posals from the New Hampshire, Massachusetts, and Pennsylvania 

                                      
 
 

12 The Heller Court warned it was “dubious to rely on such history to 
interpret a text that was widely understood to codify a pre-existing right 
…” 554 U.S. at 603. 
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ratifying conventions, which could have limited those covered by 

the Second Amendment). 

The “virtuous citizen” theory lacks historical support and is in-

sufficient to demonstrate an historical tradition of regulations “rel-

evantly similar” to § 922(g)(1), as required by Bruen.  

*** 

The Government cannot show historical evidence distinctly or 

relevantly similar to § 922(g) that would illustrate a tradition of 

categorically disarming felons. It cannot overcome the presumption 

that § 922(g)(1)  violates the Second Amendment. See Bruen, 142 S. 

Ct. at 2126. The statute is, therefore, unconstitutional. 
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Conclusion 

The Second Amendment presumptively protects the right of all 

“the people” to possess firearms. Felons are not categorically ex-

cluded from the protections of the Constitution, and the Govern-

ment cannot meet its burden to show an historical tradition of dis-

arming felons. For these reasons, this Court should find that § 

922(g)(1)  violates the Second Amendment.  
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