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Our ref: 2019-402149
21 September 2020

Professor Peter Tregear
By email to: peter.tregear@gmail.com

Dear Professor Tregear

| am writing to let you know that | have finished investigating your complaint about the Australian
National University’s (ANU) handling of your public interest disclosure (remade PID 2018-300002).

Broadly, your complaint concerned the adequacy of the ANU’s investigation of your disclosure. You
raised a number of issues, including:

e the investigator’s findings were unreasonable on the basis of the information you provided for
the purposes of the investigation

e it was unclear from the investigation report how the investigator assessed your documentary
evidence and oral evidence at interview

* the investigation report did not address some of the particulars of your allegations

* the investigator appeared to raise doubts about your credibility in the investigation report,

Our role

Our Office’s role in assessing a complaint about an agency’s handling of a disclosure is to consider
whether the agency’s actions and decisions were consistent with its obligations under the Public
Interest Disclosure Act 2013 (PID Act) and reasonably open to it. We do not re-investigate the
allegations made in the disclosure.

Under the Ombudsman Act 1976 (Ombudsman Act), we may decide not to continue investigating a
complaint where we form the view that further investigation is not warranted in all of the
circumstances. A relevant consideration for our Office is whether further investigation of the
complaint would be likely to result in a different outcome.

Where we identify flaws in an agency’s handling of a disclosure, we may make comments or
suggestions to the agency under section 12(4) of the Ombudsman Act. However, we do not have the
power to compel an agency to take a particular course of action.

Our investigation of your complaint

The ANU engaged an external investigator to investigate your disclosure and to prepare a report for
the ANU’s consideration. The investigation report records that the investigator reviewed the material
you provided in support of your disclosure, conducted a ‘desktop review’ of numerous documents
and emails provided by the ANU, and conducted interviews with 11 witnesses. The investigation
report was accepted and adopted by the ANU. At our request, the ANU provided our Office with an
unredacted copy of the report and records of witness interviews.

We subsequently requested additional information from the ANU to enable us to better understand

what evidence the investigator considered in reaching particular conclusions, and if the investigator
did not consider or give weight to certain material or allegations, why. We followed up on our
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request on a number of occasions between April and August 2020. The ANU ultimately did not
provide a response.

In the circumstances, we decided to progress our investigation of your complaint based on the
information available to us. In doing so, we made some observations to the ANU about its
investigation of your disclosure. We invited the ANU to provide a response to our comments, but it
did not do so.

Although the investigation appears to have been reasonably comprehensive, based on the
information we reviewed, we formed the view that the investigation report did not adequately
explain the basis for some of the investigator’s findings. As the ANU did not provide us with the
additional information we requested, it was difficult for us to be satisfied that the investigator’s
findings were reasonably open.

We also referred the ANU to the procedural fairness requirements discussed in our Office’s Agency
Guide to the PID Act. We explained that you had raised concerns about the comments ‘he is a liar, a
manipulator’ and ‘untrainable’ having been included in the investigation report. We observed that it
was unclear whether you had been given an opportunity to respond to those comments, to the
extent that the investigator intended to rely on them. We suggested that if the investigator had not
formed an adverse view of your credibility, or if the comments were not materially relevant to the
findings of the investigation, it was unclear why they were included in the report.

The ANU did not respond to our observations.

Conclusion

| have decided to finalise my investigation of your complaint at this point, because | do not think that
further investigation would be likely to result in a different outcome for you. Our Office will consider
whether it is appropriate to make any further comments or suggestions to the ANU under

section 12(4) of the Ombudsman Act with a view to improving future administration of the public
interest disclosure scheme. | acknowledge that this may not be the outcome you were seeking, but |
do not think that further investigation would be likely to achieve a better result.

The PID Act contemplates that a discloser may make an external disclosure if all of the criteria in
section 26 have been met. Our Office cannot comment on whether it is open to you to make an
external disclosure in all of the circumstances. We recommend that you seek independent legal
advice about the options that may be available to you going forward.

If you think | have overlooked something or there is further information | should consider before
finalising my investigation of your complaint, please email me at PID@ombudsman.gov.au. If | do not
hear from you by 5 October 2020, | will proceed to finalise my investigation and close your
complaint.

Thank you for bringing your concerns to the attention of the Ombudsman’s Office.
Yours sincerely

By email

Cassandra Hodzic

Investigation Officer
Public Interest Disclosure Team

GPO Box 442, Canberra ACT 2601 » Phone 1300 362 072 » ombudsman.gov.au



OFFICIAL
Our ref: 2021-104592
Dear Discloser

| refer to your request for a review of my decision. | note the voluminous nature of your request. We will
not be actioning the request as it stands. You are welcome to provide us with 3 pages explaining why
you believe the decision was wrong. We can then assess the request and decide whether to conduct a
review.

Kind regards

Mark

A/g Assistant Director

Public Interest Disclosure Team
COMMONWEALTH OMBUDSMAN
Phone: 1300 362 072

Email: ombudsman@ombudsman.gov.au
Website: www.ombudsman.gov.au

COMMONWEALTH

OMBUDSMAN

Influencing systemic improvement in public administration

From: Discloser (External Disclosure)

Sent: Friday, 10 March 2023 7:49 PM

To: Ombudsman <Ombudsman@ombudsman.gov.au>; lain Anderson
<jain.anderson@ombudsman.gov.au>

Cc: PID <PID@ombudsman.gov.au>; Emma Cotterill <Emma.Cotterill@ombudsman.gov.au>; Katrina
Dwyer <katrina.dwyer@ombudsman.gov.au>; Mark Anstey <Mark.Anstey@ombudsman.gov.au>
Subject: [External] Request for review of Mark Anstey's decision: Ombudsman ref: 2021-104592

I — APPLICATION FOR REVIEW

Introduction

[1] On 26 October 2021, I lodged a complaint with the Office of the Commonwealth Ombudsman
about the inadequacy of public interest disclosure investigated by Kate McMullan of the Australian
Public Service Commission.



[2] On 12 December 2022, 412 days after I lodged my complaint, Mark Anstey, an acting assistant
director in the Public Interest Disclosure team of the Office of the Commonwealth Ombudsman,
rendered his decision.

[3] This is an application for review of Mark Anstey’s decision. !

Timeliness of application

[4] According to the website of the Office of the Commonwealth Ombudsman, 2 “[a] request should
be made in writing within three months of being told of our final decision.” This application has
made within three months of Mark Anstey’s decision of 12 December 2022.

Where application should be sent

[5] According to the Review information sheet and request form, which is downloadable on the
website of the Office of the Commonwealth Ombudsman, 3 a request for review should be sent to

ombudsman@ombudsman.gov.au. I have also copied the following people into this email:

a) Iain Anderson, the Commonwealth Ombudsman, so that he is aware of the request for review and,
more importantly, is aware of Mark Anstey’s demonstrated incompetence (I will demonstrate that
Mark Anstey has an unacceptable command of the Public Interest Disclosure Act 2013 (Cth),
authorities of the High Court and the Full Court of the Federal Court, basic logic and the facts
relevant to my complaint);

b) Emma Cotterill, the Senior Assistant Ombudsman responsible for the Public Interest Disclosure
team;

¢) Katrina Dwyer, the person who was introduced to the Senate’s Legal and Constitutional Affairs
Legislation Committee as the Acting Director of the Public Interest Disclosure team during the public
hearing on the Public Interest Disclosure Amendment (Review) Bill 2022; and



d) Mark Anstey, the acting Assistant Director in the Public Interest Disclosure team, so that he can
reflect on his incompetence and use this as an opportunity to advance himself.

Reference number

[6] Mark Anstey noted that the reference number for his decision was “2021-104592".

Contact details

[7] You already have my contact details and they remain the same.

Grounds of review and complaint

[8] In this email, I set out, in parts IV — XI, 8general grounds of review. The grounds of review range
from errors of law, including a jurisdictional error on Mark Anstey’s part, errors of fact made by
Mark Anstey during his investigation under the Ombudsman Act 1976 (Cth), and other errors.

[9] In part XII, I set out a ground of complaint about the time it took Mark Anstey to provide his
decision.

[10] I also set out, in part XIII, specified grounds of review. The grounds of review, being specific to
the circumstances relating to the recruitment of registrars of the Federal Court, are organised by
reference to each registrar’s recrnitment.

IT — THREE BROAD GROUNDS MARK ANSTEY RELIED ON
TO TERMINATE INVESTIGATION UNDER THE
OMBUDSMAN ACT 1976 (CTH)



[11] From the outset, I note that Mr Anstey’s process of reasoning is meandering and, at times,
difficult to make sense of. I also note that Mr Anstey did not identify the power upon which he relied
to terminate his investigation under the Ombudsman Aet 1976 (Cth), although, given the context of
his record of decision, I assume that Mr Anstey relied on subsection 12(1) of the Ombudsman Act
1976 (Cth) to terminate his investigation.

[12] Mr Anstey appears to have justified terminating his investigation on three broad grounds.

[13] First, Mr Anstey stated:

I appreciate that you are likely to be disappointed by the outcome of vour complaint given
your view there were numerous deficiencies with the investigation of the PID and the
resulting report under s 51 of the Public Interest Disclosure Act 2013 (PID Act). It is
important to note that our Office cannot take any action that would cause an agency to
reinvestigate a PID. This is because the PID Act does not provide a mechanism for a finalised
PID investigation to be reopened.

[14] Thus, Mr Anstey terminated the investigation under the Ombudsman Act 1976 (Cth) because, in
his opinion, the Office of the Commonwealth Ombudsman “cannot take any action that would cause
an agency to reinvestigate a PID ... because the PID Act does not provide a mechanism for a finalised
PID investigation to be reopened.”

[15] Second, Mr Anstey stated:

Our Office has broad discretion to decline to further investigate when we consider it is not
warranted having regard to all the circumstances. There are various considerations relevant
to the exercise of this discretion. One key factor is whether further investigation is likely to
result in a practical or otherwise substantive outcome. In this case it is my view there is no
practical outecome we could obtain by further investigating the complaint.

[16] Thus, a key factor in Mr Anstey’s decision to terminating the investigation under the
Ombudsman Act 1976 (Cth) was his view that no practical outcome could be obtained by further
investigation of the complaint.



[17] Third, Mr Anstey states:

Based on our investigation, which involved seeking copies of internal records from the
Investigating Agency and interviewing the PID Investigator, I consider there are several ways
in which the PID investigation and associated report could have been improved. That said, as
noted below, I found that most of the key findings were not unreasonable for the
Investigating Agency to make.

[18] Thus, Mr Anstey terminated the investigation under the Ombudsman Act 1976 (Cth) because, in
his opinion, most of the key finding that Kate McMullan made were not unreasonable for her to
make.

IIT — A SUMMARY OF THE GROUNDS OF REVIEW

[19] Part IV of this email sets out an analysis of why Mark Anstey’s claim that the Office of the
Commonwealth Ombudsman “cannot take any action that would cause an agency to reinvestigate a
PID ... because the PID Act does not provide a mechanism for a finalised PID investigation to be
reopened” is, as a matter of law, nonsense.

[20] Part V of this email sets out an analysis of why Mark Anstey’s claim that “no practical outcome”
could be obtained by further investigation of the complaint in the inadequacy of Kate McMullan's
public interest disclosure investigation is, as a matter of law and as a matter of fact, nonsense.

[21] Part VI of this email sets out, in the light of judgments of the High Court of Australia and the
Full Court of the Federal Court of Australia, an analysis of the error of law committed by Mark
Anstey when he failed to disclose material information used to make a decision adverse to my rights
and interests and, thus, failed to afford me procedural fairness.

[22] Part VII of this email sets out an analysis of Mark Anstey’s failure to identify logically probative
and relevant evidence that he relied on to make findings of fact and draw conclusions on the way to
making his decision to terminate his investigation under the Ombudsman Act 1976 (Cth).

[23] Part VIII of this email demonstrates Mark Anstey’s selective use of materials available to him to
support findings that were convenient to him and his preconceived conclusions rather than



addressing and assessing the totality of the materials available to him to make a lawful decision
under the Ombudsman Act 1976 (Cth).

[24] Part IX of this email demonstrates how Mark Anstey went out of his way to ignore specified and
well articulated grounds of complaint set out in my correspondence of 26 October 2021, presumably
to justify his decision to terminate his investigation under the Ombudsman Act 1976 (Cth).

[25] Part X of this email sets out an analysis of Mark Anstey’s failure to apprehend the relevnat legal
standards that applied to his investigation under the Ombudsman Act 1976 (Cth).

[26] Part XI of this email demonstrates the logical incoherence of Mark Anstey’s statements on the
reviewability of Kate McMullan’s public interest disclosure investigation.

[27] Part XII of this email addresses the sheer inappropriateness of Mark Anstey keeping me waiting
412 days from the date my complaint was made to notify me that, as a matter of law and
independent of the facts of my complaint, since “the PID Act does not provide a mechanism for a
finalised PID investigation to be reopened” the Commonwealth Ombudsman “cannot take any action
that would cause an agency to reinvestigate a PID”, which, as I demonstrate in part IV of this email,
as a legal proposition, complete nonsense.

[28] Part XIII of this email sets out grounds of review that are specific to unlawful actions taken by
officials in the Federal Court in respect of decisions to engage or “promote” ten registrars of the
Federal Court of Australia. Part XIII has, for the most part, been prepared to dispel Mark Anstey’s
conclusions that most of the key finding that Kate McMullan made were not unreasonable for her to
make, thus justifying the decision in Mr Anstey’s mind to terminate his investigation under the
Ombudsman Act 1976 (Cth).

[29] Much of Part XIII focuses on the evidence that Mark Anstey overlooked during the 412 days that
officials in the Office of the Commonwealth Ombudsman faffed about before Mark Anstey decided to
terminate the investigation commenced under section 8 of the Ombudsman Act 1976 (Cth) by Penny
McKay, the acting Commonwealth Ombudsman.

IV — GENERAL GROUND OF REVIEW — “REOPENING” A
FINALISED PUBLIC INTEREST DISCLOSURE
INVESTIGATION



[30] In his record of decision, Mark Anstey stated that the Office of the Commonwealth Ombudsman
“cannot take any action that would cause an agency to reinvestigate a PID ... because the P1D Act
does not provide a mechanism for a finalised PID investigation to be reopened.” 4

[31] To the extent that Mr Anstey is claiming that disclosable conduct set out in a public interest
disclosure cannot be reinvestigated, that is demonstrably false.

[32] First, there is nothing in the nature of an administrative decision, such as a decision made under
the Public Interest Disclosure Act 2013 (Cth), which requires a conclusion that a power to make a
decision, when purportedly exercised, is necessarily spent: Minister for Immigration and
Multicultural Affairs v Bhardwaj (2002) 209 CLR 597, [5].

[33] As Gleeson CJ noted, the real issue is “whether the statute pursuant to which the decision maker
was acting manifests an intention to permit or prohibit reconsideration in the circumstances that
have arisen™: Minister for Immigration and Multicultural Affairs v Bhardwaj (2002) 209 CLR 597,

[8].

” s

[34] Second, the meaning of the word “investigate” “in relation to a disclosure, means investigate (or
reinvestigate) whether there are one or more instances of disclosable conduct™: Public Interest
Disclosure Act 2013 (Cth), s 47(2).

[35] Where a person conducting an investigation under the Ombudsman Act 1976 (Cth) finds that a
public interest disclosure investigation (or aspect of a public interest disclosure investigation) are
inadequate (which, for the reasons set out in the external disclosure report, they were), or that, in
some respects, Kate McMullan did not exercise her lawful duty to investigate (which, for the reasons
set out in the external disclosure report, happens to be the case), then the duty to investigate a public
interest disclosure according to law, which extends to reinvestigation, would be enlivened.

[36] Parliament has explicitly provided powers (to adopt Mr Anstey’s choice of terminology) to
“reopen” a finalised public interest disclosure investigation because Parliament has, in the relevant
Part and Division of the Public Interest Disclosure Act 2013 (Cth), explicitly defined the word
“investigate” as meaning “reinvestigate” “one or more instances of disclosable conduct™.



[37] Third, there is nothing in the Public Interest Disclosure Act 2013 (Cth) that prohibits the re-
investigation of a public interest disclosure because the original investigation was inadequate in law.
On the contrary, the Public Interest Disclosure Act 2013 (Cth) makes quite clear that one of its
fundamental objects is to ensure that disclosures made by public officials are to be properly
investigated and dealt with: Public Interest Disclosure Act 2013 (Cth), s 6(d). It would be contrary to
this object to infer that the re-investigation of a public interest disclosure under the Public Interest
Disclosure Act 2013 (Cth) is prohibited, particularly when the original investigation conducted by
Kate McMullan is affected by legal errors, including errors that go to jurisdiction. Indeed, the
inference to be drawn, in the light of the cannons of statutory interpretation, is that re-investigation
of a public interest disclosure under the Public Interest Disclosure Act 2013 (Cth) is not only
permitted, but encouraged because a fundamental object of the Public Interest Disclosure Act 2013
(Cth) is to ensure that disclosures made by public officials are to be properly investigated and dealt
with. To permit a disclosure to remain improperly investigated and improperly dealt with would be
to actively defeat a fundamental object of the Public Interest Disclosure Act 2013 (Cth).

[38] Fourth, the claim that the Office of the Commonwealth Ombudsman “cannot take any action
that would cause an agency to reinvestigate a [public interest disclosure]” is demonstrably false
because it is well within the Ombudsman’s power to, along with any report issued under section 15 of
the Ombudsman Act 1976 (Cth) to the Australian Public Service Commission, include “any
recommendations he or she thinks fit", which would extend to a recommendation to the Australian
Public Service Commissioner to ensure that the public interest disclosure is properly investigated
and dealt with. Practically speaking, were Mark Anstey to, under section 15 of the Ombudsman Act
1976, provide a report to the Australian Public Service Commissioner setting out the patent
inadequacies of Kate McMullan’s PID investigation, and provide recommendations for
reinvestigation of the disclosable conduct identified in my public interest disclosure disclosure, then
the Australian Publie Service Commissioner would be, by the force of section 15 of the Ombudsman
Act 1976, given cause to conduct a proper and, by extension, lawful investigation (an investigation
that is not inadequate).

[39] I hasten to add that just because officials in the Office of the Commonwealth Ombudsman may
not be able to compel the Australian Public Service Commissioner or his staff to re-investigate a
public interest disclosure is not to say that the Commonwealth Ombudsman (or his officials) “cannot
take any action that would cause an agency to re-investigate a PID.” The power to compel a
particular course of action does not exhaust the Commonwealth Ombudsman’s ability to take action
that would cause an agency to re-investigate a public interest disclosure. Were this the case, then the
entire concept of lodging complaints with the Office of the Commonwealth Ombudsman in respect of
an agency’s failure to conduct a lawful public interest disclosure investigation would be feckless.

[40] In conclusion, that Mr Anstey has decided to terminate his investigation because he believes the
Commonwealth Ombudsman (or his officials) “cannot take any action that would cause an agency to
reinvestigate a PID ... because the PID Act does not provide a mechanism for a finalised PID
investigation to be reopened” demonstrates how misconceived and incorrect Mark’s decision to
terminate his investigation is because, plainly:



a) the definition of investigating disclosable conduct set out in a public interest disclosure extends to
the reinvestigation of disclosable conduct set out in a public interest disclosure; and

b) the Commonwealth Ombudsman (or his officials) can take action that would cause an agency to
reinvestigate a public interest disclosure.

[41] Indeed, where the Commonwealth Ombudsman or his officials find that an investigation is
inadequate, the Commonwealth Ombudsman and his officials must take such action that would give
effect to the Parliamentary mandate that disclosures made by public officials are to properly
investigated and dealt with.

[42] Mark Anstey is claiming that once a public interest disclosure investigation is finalised,
regardless of whether the decision or the processes adopted are lawful, the disclosable conduct set
out in the internal disclosure cannot, as a matter of law, be reinvestigated “because the PID Act does
not provide a mechanism for a finalised PID investigation to be reopened.”

[43] The implication of Mr Anstey’s claim that a public interest disclosure cannot be reinvestigated
“because the PID Act does not provide a mechanism for a finalised PID investigation to be reopened”
is that, in the last decade, during which the Public Interest Disclosure Act 2013 (Cth) has not been
substantively amended, there has never been “a mechanism for a finalised PID investigation to be
reopened.” Is the Australian community to understand that in the last decade, right or wrong,
deficient, inadequate or otherwise, once a public interest disclosure investigation was finalised, there
was simply no “mechanism for a finalised PID investigation to be reopened”, such that a deficient or
inadequate investigation was final and binding?

[44] What is the point of having a right to complain to the Office of the Commonwealth Ombudsman
about the inadequacy of a public interest disclosure investigation if the legal position is, as Mark
Anstey erroneously claims it to be, that a public interest disclosure cannot be reinvestigated “because
the PID Act does not provide a mechanism for a finalised PID investigation to be reopened”? In the
light of the Public Interest Disclosure Act 2013 (Cth) and the judgments of the High Court of
Australia, the idiocy and unjustifiability manifested in the conclusion, which Mark Anstey took 412
days to come up with, are patent.

V — GENERAL GROUND OF REVIEW — NO “PRACTICAL
OUTCOME” IN INVESTIGATING INADEQUATE PUBLIC
INTEREST DISCLOSURE



[45] In his record of decision, Mark Anstey stated that it was his view that no practical outcome
could be obtained by further investigation of the complaint into the inadequacy of Kate McMullan’s
public interest disclosure investigation. 3 That is nonsense.

[46] The practical outcome of the further investigation of the complaint under the Ombudsman Act
1976 (Cth) would be to ensure that public officials at the Australian Public Service Commission are
made aware of the patent inadequacies of Ms McMullan’s PID investigation, and that, as a result of
their recognition of Ms McMullan’s failures, officials in the Australian Public Service Commission
make sure, following Mr Anstey’s recommendation (under section 15 of the Ombudsman Act 1976)
to investigate the public interest disclosure because Kate McMullan’s investigation was inadequate,
that the internal disclosure is properly investigated and dealt with according to law because
Parliament has mandated that disclosures by public officials are to be properly investigated and dealt
with: Public Interest Disclosure Act 2013 (Cth), s 6(d).

[47] 1 also note that talk of practicality is misplaced. Practicality is a subordinate consideration.
Legality is what Mark should have directed his mind to. Parliament has mandated that disclosures by
public officials are to be properly investigated and dealt with. In terminating the investigation he was
conducting under section 8 of the Ombudsman Act 1976 (Cth), all Mark Anstey has ensured is that
the internal disclosure that was allocated to the Australian Public Service Commission, on 11 May
2020, by Elizabeth Bennet of the Office of the Commonwealth Ombudsman will not be properly
investigated and dealt with. In other words, in deciding to abort his investigation under section 8 of
the Ombudsman Act 1976 (Cth) because continuing with the investigation is “not warranted having
regard to all the circumstances”, Mr Anstey has undermined an express object of the Public Interest
Disclosure Act 2013 (Cth) — the Parliamentary mandate that disclosures by public officials are to be
properly investigated and dealt with.

VI — GENERAL GROUND OF REVIEW — FAILURE TO
DISCLOSE MATERIAL INFORMATION USED TO MAKE
ADVERSE DECISION

Disclosure of information as a fundamental manifestation of procedural fairness

[48] In SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 228
CLR 152, a unanimous High Court stated: ¢
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COMMONWEALTH

OMBUDSMAN

Ombudsman ref: 2021-104592

12 December 2022

gy email I

Dear Discloser

| refer to your complaint of 26 October 2021 about the handling of a public interest disclosure (PID)
by the agency who investigated the PID (the Investigating Agency).

| apologise for the time it has taken to complete our investigation of this matter. This was
unavoidable due to the volume of material, the relative complexity of the matter, and the need to
change case officers during our investigation. Thank you for your patience.

After considering the information provided by you and the Investigating Agency | have decided to
finalise our investigation at this point.

Our Office has broad discretion to decline to further investigate when we consider it is not warranted
having regard to all the circumstances. There are various considerations relevant to the exercise of
this discretion. One key factor is whether further investigation is likely to result in a practical or
otherwise substantive outcome. In this case it is my view there is no practical outcome we could
obtain by further investigating the complaint.

When finalising investigations we conduct under the Ombudsman Act 1976 we may provide
comments and suggestions to agencies. We use this power to fulfil our broader role to seek to
influence systemic improvement in government administration, including best practice
administration of the Public Interest Disclosure (PID) scheme. When finalising this investigation with
the Investigating Agency we intend to provide feedback about how it could improve its handling of
PIDs in future.

| appreciate that you are likely to be disappointed by the outcome of your complaint given your view
there were numerous deficiencies with the investigation of the PID and the resulting report under

s 51 of the Public Interest Disclosure Act 2013 (P1D Act). It is important to note that our Office cannot
take any action that would cause an agency to reinvestigate a PID. This is because the PID Act does
not provide a mechanism for a finalised PID investigation to be reopened.

Our investigation is also not a reinvestigation of your disclosure. Rather, our investigation of a
complaint of this kind focuses on the actions the agency took to investigate and finalise a PID, and
whether those actions met the requirements of the PID Act and the Public Interest Disclosure
Standard 2013 (PID Standard).

The PID investigation you complained about concerned recruitment processes and decisions made by
a Commonwealth agency. Based on our investigation, which involved seeking copies of internal
records from the Investigating Agency and interviewing the PID Investigator, | consider there are
several ways in which the PID investigation and associated report could have been improved. That
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said, as noted below, | found that most of the key findings were not unreasonable for the
Investigating Agency to make.

In completing this investigation | considered all the material you provided and the views raised in
your correspondence with our Office. My assessment of what | consider to be the key issues raised
by your complaint can be found under the headings below.

Record keeping

In my view, the PID Investigator did not create adequate investigation records for this matter or,
alternatively, the Investigating Agency did not maintain relevant records. While the PID Act does not
require investigators to make separate investigation records when conducting investigations under
the PID Act our Office considers it best practice to do so. This is reflected in our Agency Guide to the
PID Act (see paragraphs: 7.3.3.2, 7.3.3.5, and 7.5.2). We will be providing feedback to the
Investigating Agency on this point.

Broadbanding and EL2 appointments

| note your view the PID Investigator failed to address a key legal issue at the start of the
investigation — this being the holding of a role at SES1 and EL2 classifications. As | understand it, you
were concerned the implication of the PID investigation report was that “it is acceptable for
broadbanding arrangements to extend to SES classification”. As you noted, there is no broadbanding
between EL classifications and SES.

As you would be aware, broadbanding allows an employee to progress in classification without
needing to apply for an advertised role at the higher level. The Australian Public Service
Commission’s (APSC) current APS Classification Guide states, ‘Broad-banding removes the need for
open, competitive selection processes between each of the APS classification levels within the
broadband’ (at 34). While | acknowledge your views, what happened in this case does not appear to
be a case of unlawful broadbanding — this being broadbanding between EL and SES classifications. In
your complaint you said the records indicated a “proposition that the ... role could bear a
classification of both Executive Level 2 and SES Band 1”. In my view, it appears the agency decided
the position could have a classification of either EL2 or SES, depending on the requirements of the
specific role.

The APSC's Australian Public Service Classification Guide explains ‘The essential function of the
classification framework is to group together jobs with similar features of work value, based on the
level of complexity and depth of responsibility expected. It also assists with managing the workforce
in that employees can be matched to clearly identified jobs.” This means that, depending on the level
of complexity and depth of responsibility expected, similarly titled roles can have different
classifications.

The arrangements the agency put in place for several appointees did not allow individuals appointed
to the positions at EL2 level via an individual flexibility arrangement (IFA) to progress to the SES level
without the need for an open, competitive selection process. As the Investigator noted, a decision
was made that ‘the NJR positions could be held at the SESB1 level in some registrars (sic), and at the
Legal 2 level in other registrars (sic)’ due to an assessment about the differing volume and complexity
of work in each registry. This does not appear to be a case of unlawful broadbanding. | accept the
report could have provided more detail about how this alleged issue was assessed. However, the PID
Investigator did not fail to identify and consider the issue.

1%0
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Related to the PID Investigator’s alleged failure to properly consider this alleged unlawful
broadbanding was your complaint the recruitment process inappropriately sought to avoid a cap that
may have been placed on the number of positions to be offered at each level. In my view, when caps
are in place — whether at SES or APS level — it is open to an agency to use an IFA to attract or retain
talent if this meets a genuine operational need of the agency. Such a practice would not be a case of
‘getting around’ a cap in the sense of frustrating the underlying purpose of a cap, which is to limit the
number of permanent employees at particular level. Unlike the entitlements that attach to
permanent appointments to the APS a person’s IFA can be terminated at any time, including if it
ceases to meet a genuine operational need. This is consistent with the accepted practice that
agencies can use labour hire staff to meet genuine operational needs at considerably higher cost
than permanent or non-ongoing staff so long as these actions are commensurate with relevant
requirements under the Public Governance, Performance and Accountability Act (the PGPA Act).

| understand you were also concerned that some individuals who applied for a position at SES level
were subsequently appointed to positions at EL2 level. In my view, it was reasonably open to the PID
Investigator to not make a finding of disclosable conduct relating to the decision and decision-making
process that led to appointing these individuals to positions at EL2 level. This is because it appears
that relevant individuals were already employed by the agency at EL2 level. Sections 25 and 26 of the
Public Service Act 1999 and section 46 of the Australian Public Service Commissioner’s Directions
2002 allow for a person to be moved ‘at level’ or to be assigned different duties, i.e. a different role,
at level. This provides agencies with the ability to move people into a different role, at level. In my
view, it was open to the PID Investigator to not make a finding of disclosable conduct relating to the
decision and decision-making process that led to existing substantive EL2 staff being moved ‘at level’
to a different role at the same EL2 level.

Role Review

Further to the above | understand your view that there was not a properly documented review of
roles and classifications that would allow an Agency Head to appoint individuals to the relevant
position at SES1 or EL2 level.

Conducting and documenting a role review is not set down in legislation. The APS Classification Guide
recommends a role review or role evaluation be carried out in certain circumstances, including
reviews conducted because of a restructure or reorganisation within an agency. That said, ultimately
it is at the discretion of the Agency Head to determine the duties of an employee and determine an
appropriate classification based on those duties.

The PID Investigator concluded the material available indicated there had been a role review and the
decision to reclassify these positions was made “on the basis of the relative volume and complexity of
work undertaken in the various registrars (sic)”. | accept that you dispute this. | also appreciate the
reasons for the decision could have been better communicated to agency staff, as the PID
Investigator noted, and similarly the internal records could have been more detailed. It nevertheless
seems reasonably open to the PID Investigator to have concluded that there was a review conducted
as the Agency Head had decided it was appropriate and necessary for some positions to be held at
EL2 level and this decision was documented.

NSW Appointment

Due to insufficient investigation records having been retained by the Investigating agency we cannot
confirm the PID Investigator identified and considered if there had been a failure to advertise in NSW
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for the SES1 appointment that was subsequently made in NSW. We will provide feedback to the
Investigating Agency on this point.

Alleged targeting of particular applicants

In my view, it was reasonably open to the PID Investigator to conclude there was no indication that
particular applicants were targeted to have the roles they applied for, and to which they were
ultimately appointed, reclassified to be suited to those at EL2 level. | agree with the PID Investigator’s
conclusion that the primary lesson to learn from this part of the recruitment process was that the
agency should have more clearly communicated with staff about the role review process and what
led to the decision to classify certain roles at either EL2 or SES level.

Finding the agency engaged in disclosable conduct

You raised concern a finding was made that the agency breached the Code of Conduct and individual
findings were not made. You asserted the finding the agency engaged in disclosable conduct arguably
carried with it an implication that certain officers may have engaged in disclosable conduct. The
investigation report does not demonstrate the PID Investigator turned their mind to this question
and, due to insufficient investigation records having been retained by the Investigating agency, we
are unable to form a view either way that the PID Investigator sufficiently considered this issue. We
will be providing feedback to the agency on these points.

Allegation that another appointee was unmeritorious / lacked essential criteria

You alleged one candidate’s appointment was unmeritorious because the appointee did not possess
one of the criteria listed as an essential requirement for the position. You maintained this position
notwithstanding the fact the individual obtained this essential requirement within a short period of
being appointed.

As part of this investigation we sought advice from the APSC in its capacity as the agency with policy
responsibility in this area. The APSC, in this capacity, advised that an agency can appoint a person in
these circumstances if there is a reasonable basis to conclude the person will meet essential criteria
for the position within a short period.

While | appreciate that you may have a different view on this, the PID Investigator’s finding that
disclosable conduct did not occur aligns with the view of the agency with policy responsibility in this
area.

| note your view the alleged favouritism shown to that appointee was first present during the
shortlisting process. The investigation report does not demonstrate the PID Investigator turned their
mind to this question and, due to insufficient investigation records having been retained by the
Investigating agency, we are unable to form a view either way that the PID Investigator sufficiently
considered the shortlisting process itself as part of the investigation of the PID. We will provide
feedback to the Investigating Agency on these points.

PID report
| acknowledge your dissatisfaction with the s 51 report. | agree it lacked one key feature our Office
expects a s 51 report to contain. Specifically, while it noted the conclusions drawn were based “on

the materials before me”, in our view, principles of good administration and the PID Standard require
the summary of evidence in the report include a discussion of the content of the evidence obtained,
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the investigator’s assessment of that evidence (for example, whether it is credible, consistent and
compelling) and how the evidence shaped the investigator’s conclusions. We will provide feedback to
the Investigating Agency on this point.

Final comments

In my view, while the internal record keeping could have been more robust and the PID report could
have contained further detail about the investigation undertaken and the evidence considered, |
cannot conclude that the findings of the PID Investigator were clearly unreasonable.

In these circumstances, | have decided that further investigation is not warranted, and the
investigation of your complaint is now finalised. | appreciate that you may be disappointed with the
decision to finalise the investigation of your complaint. Nevertheless, | do not believe there is any
practical outcome we could obtain by further investigating the complaint.

As | have explained, we intend to provide feedback to the agency about the issues identified in our
investigation.

Thank you for bringing your concerns to the attention of the Commonwealth Ombudsman’s Office.

Yours faithfully

Al}_; /M :f/(;
o "‘J\LJ__-.

Mark
A/g Assistant Director
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