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30 June 2023

Committee Secretary
Parliamentary Joint Committee on Human Rights

Dear Secretary

Submission to the Inquiry into Australia's Human Rights Framework

Grata Fund welcomes the opportunity to make a submission to the Parliamentary
Joint Committee on Human Rights’ Inquiry into Australia's Human Rights
Framework.

Grata Fund is Australia’s first specialist non-profit strategic litigation incubator and
funder. We remove financial barriers to court, and support people and communities
facing injustice to integrate litigation with movement-driven campaigns. We focus
on supporting strategic public interest litigation in the areas of human rights,
climate justice and democracy. Since 2016, Grata Fund has provided adverse cost
indemnities and disbursement funding to enable critical public interest cases to be
heard in state/territory courts, the Federal Court of Australia and the High Court of
Australia.

In this submission, we draw on our experience of working with communities and civil
society organisations on human rights issues to highlight the need for a federal
Human Rights Act to ensure the robust protection of human rights in Australia.

We also address the barriers preventing people from accessing justice. If a federal
Human Rights Act is introduced, we urge the Committee to ensure that people are
adequately protected from adverse costs when enforcing their rights under the Act.

We make the following recommendations:

1. A federal Human Rights Act should be introduced in Australia.
2. The Act should include a costs provision that protects meritorious plaintiffs

from adverse costs to ensure access to justice through the courts.
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The need for a federal Human Rights Act

Australia remains the only liberal democracy in the world not to have enacted a
Human Rights Act at the national level.1 The current human rights framework in
Australia is inadequate, with the Constitution, parliamentary scrutiny mechanisms,
legislation and the common law only providing patchwork protection for a small
number of rights. This framework is complex and offers limited avenues for people to
enforce their rights and hold the powerful to account when rights are violated.

As observed by the Australian Human Rights Commission in its recent ‘Free & Equal’
position paper, most ordinary people do not understand how their rights are
protected by the law and disadvantaged groups of the community are particularly
prone to falling through the gaps.2 In our experience, human rights enforcement is
made unnecessarily complex by the absence of a national, comprehensive regime
for rights protection.

We recommend that Parliament introduce a federal Human Rights Act that:
● Sets out a comprehensive range of human rights standards and protections in

line with Australia’s international treaty obligations;
● Creates a dialogue between the arms of government to prevent the breach of

human rights in executive decision-making, parliamentary law-making and
the judicial interpretation of legislation; and

● Enables people to seek effective remedies, including through the courts, if
their rights are violated.

We also refer the Committee to the submission prepared by Charter of Rights
Campaign Coalition for this inquiry. We endorse the observations and
recommendations made in that submission concerning the need for a federal
Human Rights Act.

Recommendation 1: A federal Human Rights Act should be introduced in
Australia.

2 Australian Human Rights Commission, Free & Equal Position Paper: A Human Rights Act for Australia
(December 2022, launched 7 March 2023)
<https://humanrights.gov.au/sites/default/files/free_equal_hra_2022_-_main_report_rgb_0_0.pdf>.

1 George Williams, ‘The High Court, the Constitution and Human Rights’ (2015) 21(1) Australian Journal
of Human Rights 1, 2.
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Ensuring access to the courts under a federal Human Rights Act

For a federal Human Rights Act to be effective, it is crucial that people have
meaningful access to the courts to seek remedies when their rights are violated.
There is little point in enshrining important legislative rights if the people whom they
are designed to benefit are unable to access enforcement of those same rights.

The courts are a core pillar of our democracy and play an important role in
interpreting and enforcing human rights protections. However, the risk of adverse
costs orders acts as a significant deterrent to people seeking to defend their rights in
court and prevents the court from playing its vital democratic role in clarifying the
application of human rights legislation.

This risk arises because the unsuccessful party in a case is usually required to pay the
successful party’s legal costs of the litigation. This can often be thousands, if not
hundreds of thousands of dollars. The inherent unpredictability of litigation means
that applicants bear significant financial risk, even if they have a strong case and pro
bono legal representation.

This is the position even in public interest and human rights cases in Australia and is
out of step with every similar jurisdiction globally. In state and territory jurisdictions
which already have their own human rights charters (the Australian Capital Territory,
Queensland and Victoria), costs are typically awarded according to the general
discretion of the relevant court or tribunal. In state or territory Supreme Courts, this
typically means that ‘costs will follow the event’ or that parties will bear their own
costs (‘costs neutrality’), and that a costs order will only be made at the end of
proceedings.

While ‘costs neutrality’ might be better than the status quo in some public interest
matters, this approach effectively benefits perpetrators of human rights violations, as
they may be excused from covering the costs of the complainant even where they
have committed a breach of legal rights. This imbalance is further compounded
where a legal entity, rather than an individual, is the respondent, as corporations are
able to claim legal costs as tax deductions - a benefit not afforded to public interest
litigants who are people.

This risk of adverse costs has a chilling effect on public interest litigation, undermines
the effectiveness of the legislative protections and reduces the development of
judicial precedent for the benefit of the community. For example, Justice Connect
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estimates that 9 out of 10 meritorious cases do not make it to court because of the
adverse costs risk.3

Case study: adverse costs risk in the fight for safe drinking water

Grata Fund has been supporting the Aboriginal community of Laramba in remote
Northern Territory to access clean water. Drinking water in Laramba has long been
contaminated by uranium at a concentration about three times higher than the
maximum safe level set out in the Australian Drinking Water Guidelines. For years,
residents have been lobbying the NT Government to urgently treat the town’s
water so that it is safe to drink.

In 2019, the Laramba community turned to the courts in their fight for their right to
safe drinking water. Their case ended up in the NT Supreme Court, where they
faced the significant financial risk of an adverse costs order. The community
needed a third party indemnity so that they could fight for their rights without
risking financial ruin. Grata Fund stepped in to provide an adverse costs indemnity
so that the case could be heard by the Supreme Court.

In April 2023, while the community was waiting for a court decision, the NT
Government opened a new water filtration plant that now provides clean drinking
water for Laramba. Their court case helped to ensure their right to safe drinking
water but it could not have gone ahead without protection from adverse costs.

Any federal Human Rights Act should protect plaintiffs such as the Laramba
community from adverse costs, so that all people are able to access the courts
fairly, rather than relying on the chance of finding a not-for-profit organisation with
limited resources like Grata Fund to step in.

We submit that the barrier of adverse costs risk must be removed if a federal Human
Rights Act is to operate effectively, for the benefit of all Australians. We urge the
Committee to consider the costs regime that would apply in court proceedings
brought under a federal Human Rights Act.

We submit that the Act should include a provision that applies a specific costs model
to proceedings brought under the Act, such as an Equal Access model, which
already exists in federal whistleblowing laws and protects applicants from adverse
costs orders unless their claim is vexatious or they act unreasonably.

3 Senate Legal and Constitutional Affairs References Committee, Parliament of Australia, Access to
Justice (Report, December 2009) 70-1 [4.30]-[4.31].
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Further information on the equal access model, and the problems with the ‘costs
follow the event’ approach, is also contained in the enclosed Grata Fund report: The
Impossible Choice: losing the family home or pursuing justice - the cost of litigation
in Australia.

Recommendation 2: The Act should include a costs provision that protects
plaintiffs from adverse costs to ensure access to justice through the courts.

Grata Fund welcomes the opportunity to discuss our submission further with the
Committee.

Yours sincerely

Isabelle Reinecke Courtney Law
Executive Director Strategic Litigation Solicitor
Grata Fund Grata Fund
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