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Defending Due Process is stunning in its originality;
in every way, a superb book that deserves a wide
readership. | know of no other work like it!

Erwin Chemerinsky, University of California, Berkeley I-I GARRE I I
BRANDON

L. GARRETT

DEFENDING
| DUE

WHY FAIRNESS
MATTERS
INA
POLARIZED
WORLD

WHY FAIRNESS
MATTERS
INA
P POLARIZED
WORLD



A Notice

[s Medicaid

Your Medicaid benefits for the person(s) listed below will end on May 31, 2023.

Name

N .
Chianne Ol
Chandler E-

Reason: YOU ARE RECEIVING THE SAME TYPE OF ASSISTANCE FROM ANOTHER PROGRAM
The law that supports this action s

(FL Admin. Code = R) (FL Statute = S), S414 095
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A Firing
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An Arrest
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A Hearing
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An Appeal
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Was there Due Process?

There can be no doubt that, at a minimum, the Due Process
Clause requires notice and the opportunity to be heard incident

to the deprivation of life, liberty or property at the hands of the
government.

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313
(1950).
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Fair Notice under
the Medicaid Act

© 2025 Wilson Center for Science a

nd Justice at Duke Law

The state must provide notice, under 42
U.S.C. § 431.210, which must contain:

* (a) A statement of what action the
agency . .. intends to take and the
effective date of such action;

* (b) A clear statement of the specific
reasons supporting the intended
action.

The notice must also include:

* “[t]he specific regulations that support .
.. the action,” and

* An explanation of the right to request a
hearing and “the circumstances under
which Medicaid is continued if a hearing
is requested.” § 431.210(c)-(e).



Medicaid “Unwinding”
and Due Process

In March, families like Erin Booth’s
received letters from the Florida agency
stating their children’s Medicaid cases
were being redetermined. (This child was
undergoing chemotherapy when Booth
received notice.)

“I just feel like the state has failed me
because I had to work well through my
son’s whole cancer treatment. All I
wanted was Medicaid so my son could
have his treatment covered, and I
wouldn't have to worry about going
bankrupt”

Other families did not receive any notice at
all...

In Fall 2023, Attorneys from the National
Health Law Program and the Florida
Health Justice Project filed a class-action
lawsuit.
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Houston Fed.
Teachers v. Houston
Indep. School Dist.

“I have always been devoted to my
students and proud of my teaching skills.”

“Houston needs a well-developed system
that properly evaluates teachers, provides
good feedback and ensures that educators
will receive continuous, targeted
professional development to improve their
performance.”

© 2021 Wilson Center for Science and Justice at Duke Law
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“The EVAAS score might be
erroneously calculated for
any number of reasons,
ranging from data-entry
mistakes to glitches in the
computer code itself.
Algorithms are human
creations, and subject to
error like any other human
endeavor””

© 2021 Wilson Center for Science and Justice at Duke Law
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The Blackstone
Maxim

“It is better that
ten guilty
persons escape,
than that one
innocent suffer.”

= - © 2021 Wilson Center for Science and Justice at Duke Law
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Error Aversions by
Demographic

- Error Gender Age Education Political Party
ategories an
= g
Political P 2| g
OlltiCal rarty £ | £ ¢ = | =
g u = g o o g o9 w2 o g 2
) < =) S s =] Nd =] g b=
Iiiation - A R NN I S-S -
g w Nt 3 = % o @ 3 g 2
[«] Q . - =1 =
[¢] = o) =
= 3 -
I =] g
[e) o =]
4 &
False 709 921 153 324 455 124 340 126 868 405 359
Conviction | 500y | 329%) | @6%) | @5%) | @29%) | 17%) | 20%) | @9%) | G1ow) | @23%) | (19%)
False 568 565 118 191 289 106 239 59 470 224 441
Acquittal 16%) | 20%) | 20%) | (15%) | 14%) | (14%) | (14%) | (14%) | (17%) | (15%) | 21%)
2265 1378 310 767 1308 522 1103 253 1451 957 1245
Equally Bad
(64%) | (48%) | (53%) | (60%) | (64%) | (69%) | (66%) | (58%) | (52%) | (62%) | (60%)
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* “This Court finds that admission of
this Al-enhanced evidence would lead
to a confusion of the issues and a
muddling of eyewitness testimony,
and could lead to a time-consuming
trial within a trial about the non-peer-
reviewable-process used by the Al

CENTER FOR SCIENCE AND JUSTICE
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March 2024 Ruling

| JOSHUA PULOKA, .
[| Aka JOSHUA EVERYBODYTALKSABOUT,

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

Plaintiff,

Vs,

|

Nl o " N N N N S N S N

Defendant.

No. 21-1-04851-2 KN1

FINDINGS OF FACT AND
CONCLUSIONS OF LAW RE: FRYE
HEARING ON ADMISSIBLITY OF
VIDEOS ENHANCED BY
ARTIFICIAL INTELLIGENCE
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Solving Al’s Black Box Problem

Prof. Cynthia Rudin, Duke U.

Interpretable Machine Learning Lab

(The world’s top lab in interpretable Al)
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Complex Al Can be Reduced to Simple and
Interpretable Models

This model was just as predictable as the COMPAS
algorithm, which is proprietary and relies on up to
137 inputs. It consisted in this simple statement:

Northpointe Suite \ \ . .
If the person has either >3 prior crimes, or is
18 to 20 y old and male, or is 21 to 23 y old

and has two or three prior crimes, they are

predicted to be rear- rested within 2 y from
their evaluation, and otherwise not.

Your Tools, Your Way.

E. Angelino, N. Larus-Stone, D. Alabi, M. Seltzer, C. Rudin, Learning certifiably optimal rule lists for
categorical data. J. Mach. Learn. Res. 18, 1-78 (2018).

© 2024 Wilson Center for Science and Justice at Duke Law



A Husky or a ... Flute?

* Left: A photo of a Husky.
* Middle: Same photo with a heat map used by an Al system identifying it as a Husky.
* Right: A heat map by an Al system identifying the photo as a flute.

* Illustration from Cynthia Rudin, “Stop explaining black box machine learning models for high stakes decisions
and use interpretable models instead.” May 2019. Nature Machine Intelligence, Vol. I, 206 at 209. Photo credit
Chaofen Chen, Duke University.
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Interpretable algorithmic forensics

Brandon L. Garrett®' and Cynthia Rudin®®"&

Edited by Thomas Albright, Salk Institute for Biological Studies, La Jolla, CA; received March 1, 2023; accepted May 22, 2023

One of the most troubling trends in criminal investigations In one telling example, a federal judge took the unusual
is the growing use of “black box” technology, in which step of ordering that the Office of the Chief Medical Examiner
law enforcement rely on artificial intelligence (Al) models in New York City disclose the source code for its probabilistic
or algorithms that are either too complex for people to genotyping software, used to analyze mixtures of DNA (7).
understand or they simply conceal how it functions. In As a result, a series of concerns regarding accuracy came
criminal cases, black box systems have proliferated in forensic to light, and the software was eventually discontinued (7).

Artificial Intelligence: Machines that perform tasks typically performed by
humans and that normally require human intelligence.

Interpretable. Predictive models whose calculations are inherently
capable of being understood by people. It provides information regarding
the model, the factors used to provide a result, and how those factors
were in fact combined to provide a result.

Explainable. Efforts to provide post hoc explanations for models.
Transparent. Providing training data and code to permit testing.

© 2024 Wilson Center for Science and Justice at Duke Law



Errors in Administrative Data

* Typographical errors are extremely common.

* In the criminal justice setting: “Errors are evidently pervasive, systematic, frequently related to behaviors and
policies of interest, and unlikely to conform to convenient textbook assumptions.” J. Pepper, C. Petrie, S. Sullivan,
Measurement Error in Criminal Justice Data in Handbook of Quantitative Criminology, A. R. Piquero, D. Weisburd,

Eds. (Springer, NY, 2010).
e “Our analysis also suggests that COMPAS scores may often be miscomputed. These kinds of errors can lead to

years of extra prison time, or the other extreme, dangerous individuals being released into society.” C. Rudin C.
Wang, B. Coker, The Age of Secrecy and Unfairness in Recidivism Prediction, HDSR, March 31, 2020.

© 2024 Wilson Center for Science and Justice at Duke Law



How do legal decisionmakers use quantitative
tools and information?

Assessing Risk: The Use of Risk Assessment in
Sentencing

by Brandon Garrett and John Monahan

© 2021 Wilson Center for Science and Justice at Duke Law



Studying Shotspotter Pilot in Durham, NC

Gunshot Notifications in Pilot Area Serious gunshot incidents

In incidents where someone was wounded or killed,

Total Notifications: 1447

SS alerts were published for known incidents
5% 15% 28% vean 50 "
911 calls were received in of 52 known incidents

Confirmed Gunshots: 282 Median response time

34% 40% Median response time during the pilot period declined by
1.2 minutes

. SS only Both SS and 911 911 only in the target area compared with the rest of the city.

The ShotSpotter pilot was deployed from December 15, 2022 — December 14, 2023 in a three-
square-mile area of Durham with historically comparatively high rates of gun violence.

The report, Evaluation of Durham’s ShotSpotter Installation: Results of a 12-month Pilot
Project, examines the performance of ShotSpotter in the pilot area and is authored by Philip
Cook, Professor Emeritus of Public Policy and Economics, Duke University, and Adam Soliman,
Assistant Professor of Economics, Clemson University.

© 2024 Wilson Center for Science and Justice at Duke Law


https://wcsj.law.duke.edu/wp-content/uploads/2024/02/ShotSpotter-Evaluation.pdf
https://wcsj.law.duke.edu/wp-content/uploads/2024/02/ShotSpotter-Evaluation.pdf
https://wcsj.law.duke.edu/wp-content/uploads/2024/02/ShotSpotter-Evaluation.pdf
https://wcsj.law.duke.edu/wp-content/uploads/2024/02/ShotSpotter-Evaluation.pdf

Confrontation Rights and Al

* The Supreme Court’s Sixth Amendment Confrontation Clause rulings have emphasized the defense right to
adequately confront adverse witnesses, including forensic witnesses in court

For a longer discussion:

Brandon L. Garrett & Cynthia Rudin, The Right to a Glass Box: Rethinking the Use of Artificial Intelligence in Criminal
Justice, Cornell L. Rev. (2024), https://papers.ssrn.com/sol3/papers.cfm?abstract id=4275661

© 2024 Wilson Center for Science and Justice at Duke Law


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4275661

Rule 702, Daubert, and Al

* Rule 702. Testimony by Expert Witnesses

* A witness who is qualified as an expert by
knowledge, skill, experience, training, or education
may testify in the form of an opinion or otherwise
if the proponent demonstrates to the court that it is
more likely than not that:

* (a) the expert’s scientific, technical, or other
specialized knowledge will help the trier of fact to
understand the evidence or to determine a fact in
issue;

* (b) the testimony is based on sufficient facts or
data;

* (c) the testimony is the product of reliable
principles and methods; and

* (d) the expert-hasreliablrapplied expert’s opinion

reflects a reliable application of the principles and
methods to the facts of the case.




Discovery and Black Box Al
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The Advisory Committee to the Federal Rules of
Criminal Procedure notes Rule 16 intended to
require disclosure of scientific results and tests: “the
requirement that the government disclose
documents and tangible objects ‘material to the
preparation of his defense’ underscores the
importance of disclosure of evidence favorable to
the defendant.”

Brady v. Maryland obliges prosecutors to disclose to
the defense favorable evidence, even in the absence
of a request, including evidence in the possession of
other government actors.

Lynch v. State (2019) — denied discovery and
affirmed on appeal.

But: Arteaga v. New Jersey (2023) — granting
discovery re. facial recognition technology

25



Settling with Al

* “I'm like, do | want to roll the dice
knowing that | have children out
there? As a father, | see my children
hurting. I'm hurting, but | could
hurt, right? | could deal with that.
But when | see my hurting is
affecting my children, | got to be a
father. | got to go home to my kid,”

* “People be like, ‘Yo, you had a good
thing with your case. Why didn’t you
fight all the way?’” Arteaga said.
“My question for them was, ‘What
would you do if you was me?’”

© 2025 Wilson Center for Science and Justice at Duke Law 26
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Due Process in
the Immigration
Context

KARLA TORRES SUEIRO, ESQ.
JULY 16, 2025




Agenda

= Are non-citizens entitled to due
process rights in the U.S.?

= Due process: Immigration Court

= Due process safeguards

= Due process challenges in the
immigration context

= | ocal stories: immigration

enforcement and at the state
level




Do non-citizens have the right to due
process?

* Yes.

e Both citizens and non-
citizens in the U.S. have
the right to due process.




What does “Due Process” mean for non-
citizens in the U.S.?

Right to fair treatment under
the law: Fair procedures and
treat all individuals with
fairness when making
decisions that affect their

lives, liberty, or property
(including non-citizens).

Due process rights are not

absolute in immigration
proceedings.

)




Due process in the immigration context

* This includes the right to notice,
the opportunity to be heard, the

right to challenge government

actions in court, among other
safeguards.




Due process in the Immigration Context

* U.S. Immigration

Notice to Appear

proceedings, although not

subject to the full range of _ _
constitutional protections, Notlce Of Hea rlng
must conform to the U.S.

constitution’s requirement of _
due process. Hearing Date

Full and Fair Hearing
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o KOTICE OF HEARIHG IN.REMOVAL .PROGEEDINGS .
. . IMMIGRATION COURT i, o
. . 201 VARICK ST., 5TH FL RM_ 507
i : -NEW YORK, NY . ‘10014 ~ = ]
| FILE: = . hs DATE: Scp’22,.2020

o+, ; (N ¢, | Your A number

[ ] -
i Please take not:.ce that the above cap::.oned case has been scheduled for a
i . INDIVIDUAL hearmg befoxe the’ Im'nlgratlon Court on R - at:
r ; / © 201 VARICK ST., Court s | Location \ / Date and time
The type % © NEW YORK, 'NY 10014. 4====""" of hearing | . . . - .| of your hearing
of hearing

You ma) be repre=ented in chese procendans, at no expense. to the Governmenty
by an attorney or other individual who is authorized-and gualified to represent
‘persons before an Immigration Court. Your hea;lnq date has not been. scheduled
earlier’than 10 days from the date of 'service of the Notice to Appear in ‘order
“to . permit you the opportunity to obtain an attorney or representative. If you
;. wish to be represented, your attorney or representative must appear with you at
the hearing preparec to proceed. You can _fequest an earlier hearing in writing.

E . ‘Failure-to appear at your hearlng except for exceptional circumstances . s
‘may result in one or more of the- fcl]_cwing actions: (1l). You may be taken :mto g €
. custody by the Department of Homeland Security and held for further af? .
T ﬂ(—La.OIl- OR {2) Your hearing may be held in your 'absence under.section 240(b).(5) ¥
= the Immigration ‘and Nationality Act.  An order of removal will be ehtexsd

agamst you if the Department of -Homeland Securit ¥ eatablithed By
clear,  unequivocal and coénvincing svidence that. a) ‘you or vour attorney has,
been: provided this notice and 'b) -you are removable.

-IF YOUR ADDRESS IS NOT LISTED ON, THE®NOTTCE TO APPEAR, OR IF iT I§ NOT -
CORRECT, WITHIN FIVE DAYS OF THIS NOTICE YOU MUST PROVIDE TO.THE IMMIGRATION.

Rt COURT NEW YORK, NY THE ATTACHED FORM EOIR-33 WITH .YOUR ADDRESS AND/OR 1 3
& TELEPHONE NUMBER AT WEICH YOU CAN BE CONTACTEZD REGARDING THESE PROCEECINGS. | . 5
“ - EVERYTIME YOU CHANGE YOUR ADDRESS AND/OR TELEPRONE NUMBER,” YOU MUST INFORM “THE .-
. COURT OF YOUR NEW ADDRESS AND/OR TELSPHONE.NUMBER WITHIN S5 DAYS.OF THE CHANGE: . g
o ON THE ATTACHED FORM EOIR-33. ADDITIONAL FORMS EOIR-33 CAN BE OBTAINED FROM )

THE .COURT WHERE YOU ARE SCHEDULED TO APPEAR.- IN THE. EVENT .YQU ARE UNABLE TO
N "OBTAIN A FORM EOIR-33, YOU MAY PROVIDE THE COURT 1IN WRITING WITH YOUR MNEW - P

ADDRESS AND/OR TELEPHONE NUMBER BUI YOU. MUST CLEARLY MARK THE ENVELOPE "CHANGE {

OF ADDRESS." CQRREﬁPONDENCE FROM THE COURT, INCLUDING HEARING NOTICES, WILL BE. '

SENT TO THE MOST RECENT ALDRESS YOU HAVE PROVIDED, AND. WILL BE CONSIDERED

SUFFICIENT NOTICE TC YOU AND THESE PROCEEDINGS CAN: GO FORWARD IN YOUR ABSENCE .

. A’list of free legal service providers has Been given to you.' For i

information regarding the status of your. case, call toll free 1-800-898-7180

6r240-314-1500. For information on Immigration Couxt procedures, please 5

consult the Immigration Ccurt Practice Manual, aqaﬂab!p at www.usdoj . qov/eolr

3 . X CFRTIFTCATI SERVICE
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Your A number

LS. Department of Homeland Security Notice to Appear
-

In removal proceedings under section 240 of the Imm

ration and Nationality Act: ‘

Fovs o e no: (G
] Event No: I
In the Matter of

subject 10 - N

Respondent:

currently residi

city and ZIP code) wumber)
You are an ¢

g alien

You are an alien present in the United S

s who bas not been admitted or |

paroled

You bave been admitted to the United States, but arc rem

blc for the reasons stated below

of Homeland Security alleges tha
U are not a citizen

are a native of
You arxived in

or national cof

the United States;
HONDURAS and a citizen of HONDURAS
the United States at or near

4. You

were not then admitted or parcled after inspection by an Immigration Offi

er

The immigration court
where your hearing will
be scheduled

is of th
vision(s) of law
)

foregoing

al from the United States p

uant to the following
212(a) (6) (A) (i) of the Immigration and Natioflality Act, as amended,
alien present in the United States without

the United States at any time or place oth

that you are an
or who arrived in

leing admitted or paroled,
than as designated by the Attorney Ge:

eral.

[0 This netice is being issued
or torure
O Section 235(b)(1

n asylum ofticer hgb found that the ¢

ondent has demonstrated a credible

) persecution
order

caled pursuant Lo 208.30(0(2) TISCFR 2358.3(b)(3Kiv)
YOU ARE ORDERED

5701 Executive Ce

to appear be
ter Drivi

ed States Department of Justice at

at & Sime to be set 4 show why you

hould not be removed fr

m the United States

charge(s) se1 forth above

Date: APril 18, 2018

Texas

See reverse for important information

Hearing
Date




Due Process
in the

Immigration
Context




HAREAS CORPLS

ol honpu,
My Client
nas been ___ ~
detoined
Ot the
Q\(p0r+.
\'m Where T
ask for s
\oodj oack.

Latin for "to have the body” — The Writ of Habeas Corpus
allows lawyers to ask a jdge whether the detention of

their clent bg the state is valid.

Habeas
Corpus




Challenges

to Due
Process




Challenges

to Due
Process




O SB 6002/HB 6001: Centralized
-

I Immigration Enforcement
- Division

Immigration =
Enforcement

at the State

Level
A\ Real-case stories & local trends




Protecting due process for non-citizens

* Educating the public about immigration policies and immigration
legal procedures

* Help non-citizens understand their options for securing lawful
status

* Access to legal services

e Raise public awareness to promote fair treatment of all non-citizens
in the U.S.



Questions?

Karla Torres Sueiro, Esq.
9111 Cross Park Dr
Knoxville, TN 37923
Tel: (865) 5074171

Email:



mailto:karla@torressueiro.com

