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PLANNED PARENTHOOD OF BEO0UTHEASTEREM
PENNSYLVANIA ET AL ¢ CABEY, GOVERNOR
OF PENNSYLVANMIA, BT AL

CERTIORART Tor THE TINITED STATES COURT OF AFFREALS FOR
TRE THIRD {IRZUIT

Mo $1-M4.  Argued Apckl 22 100E—Devided Jups &3, 1998~

Ak izzue are dee provisiens of the Pennsylvards Abardon Gonteol Aet of
1022 £300E, which weguires that & warrdaa 2eebing an aborbun give her
infcrmed eonsenk prior te the preeadure, and spocifes that ahe be pee.
vided with cartein information at least 24 howes before the abortien 1
performed; 38046, which mardates the Lafbrmed sonsenl of ope parent
{or 3 wilrm 0 obtaio anabortion, bob pravidee & jodicial Ly pass progee-
dore; 231, vyehich command:s that, wnless acrtain exsepbicae apply 4
mAarried woman seeldng an aborticn must sign @ statenenk sndletiag
that. the has notified her buchand: §3242, whicn dednes 5 “medical atner
pensy that will excuse tomplianee wich the foeegoliy vequiremnils;
erd H5F0T(W, 321408, and 381406), which jerpoge certzbe revocliog re-
quiraments on faedlides providing aboertion eervices.  Before arey af the
rUrvieipn: taok =ffect, che petitiomera, flve abartlat elbeies anl o phoes-
cisn represanting himeself and a clezz of doctars 7o provide al=dian
sarvices, brought ehis swik zeeking a declaratsry judgment that eae ol
the provisions wes woecnstitobions]l on ita Bace, as well &5 injumelive
rebicf. The Districk Court held all the provisiens sherstitotiona) amd
recmenently enjoined cheir anforcement. The Cowrt of Appeals af-
tirmed in patt amwd revarzed in part. steiking down the husband notifea-
tion proevizion bt opholdiog the others.

Hela The nedgment o Ma, 9092 19 aivived: e wdptnsant in N, 42-744
is afilrmwd in pact and reversed io part, and the cize s rekanded.

BT F.2d £ e 31-00%, ufirmed; Wo. 91-744, affiernad in part, revarsl
En parl, and reangnded,

JUSTICE QCONNOR, JUSEICE KENHEDY, and Jusrce BauTER delive
ered the opinkin af the Couet with respect to Parts I, IT, and II1, cgue
elhuclivig Uik gonsideration of tha fundamantal soracinstisnal guestlon ro-
andvid by Foe o Wade, 410 L5, 113, principles of itsbbatianal inbegrity,
and the bule of sfare decisiz require thae Boe's eszential biokdlng be ra-

*Together vith o, 90-BI2, Cazey, Favernor of Pendsylwentn, of @), v
Flawnnl Mreenfinan of Southerstern Pennepliandia ef b, abs on soctio-
I'ard Lo Cle2 Somie aacs,
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tained and resffirmed as to esch of iks three pavta {1) & recoonicion of
& womans Yight te chonze o have an abortion hefore fate] viabilitr wrd
to obrain ie wachant andus interferenes from cha Stete, whose previshbil-
ity interests are notb strong enowsh to seppost an abortien prohikition
or the impesition of eubztnntial obstackes €2 the womans effective right
tr nlect the procsdars; (27 & sanfirmation af the Stebe's peweer bo rosbries
Hbortione pitar viahility, if the lavr rontwing exeeptions or prernuneies
+|:1|,'|!,'|r_|_|rrqrir1|_=;:d wWamzn's il iar hezlky; and 4] the priﬁl‘:l]‘:-]P Enal. e Stalg
lis Regitdcroade dtbeprsls frone the ootset af the pregtamcy i pracectlg:
ihe Jealth of tler wiman and Lo §e of Hee Celos thab may becarre o
cliild. Py Sdd-56%

{2) L reeccaveination of the principles chat deflt= the weman's rights
and the Statels aodlority regavding shortions is vequired by cle doubs
thiz Cowrt's sukzeguani decizions have cest wpon the meaning amd redch
of Foe's contral helding, by the Tact thzt THE CHIEF JUSTIGE weild
gverrule Boe, und ter the pesassity that state and foderal caorts und
lrishdires Aave sdequata puilaoee an Ble: subjeal. P #44-845,

[l Rac deterTaened chat & wwnans decisian bo terimtinate hee peeps
aaney e lkerty protectsd zpainse skate inlerfereice by the subatan.
tlve camponenit of the Due Procesy Clanse of the Foorteenth Aaend-
ment. Meither the Bl of Riphts nov the speciBe practicee of 2eates at
the cime of the Foarteenth Amendesnts adopticn marks the suter lim-
it of the substansive sphers of such "libarty™  Eather, the adjudication
of rubetantive due proce:x claims mAy requice chiz Coact to acerclise ite
reszoned judirment indeserminng the beundacie: babwwen the indiric-
al libsrty amwl Pho cbopmgimds of qrglm‘iml seainty. The Courts Pdpaisions
hava awlMirle:l oanetitatraes: pr-f'lr.-l'!r_ﬂ-:'ltl 5] ‘_:lprr‘gull‘.'|.| Aaplefns r\-::|:d|.'i:||5' tn
ElAEPEE, SR, & 5, Losied W Vimgelie, B LS 1, ppmerealinn, Scedreer
wo DkInkomia e il WilNwtwgon, S16 TLE. B35 fumely celatiansbips,
Prinve v Mizemokagestts, 381 118, 156, olaxl rearing anl =lection,
Plicros v, Soedety of Ciskere. B8 T3 E10, et codtraceplion, Sridcold
v Chegmecticue, 200 U5 4T), and have vecoprnized the #ighe af the indl-
=islual w0 be free feem anorarvantad governmental intrasion inka matters
s fundementyally affecting 8 parsen 8= the decision whetner to beaz ar
bezzt g child, Fizsustod? v Bodrd, 4006 T 3. 438, 463, Ace® tanival
beldine properly iovebked the reszoning and radition of dweae preose-
dentz, Pp SMG-208

[z} Applicatian of the dactrine of etaye decisie condlrniz that Reosk ex-
sential h¥ding shoold be reaffrmed.  In veexowining that hedding, the
LCowre’s judemend i informed by a series of pradential ool pragmatic
conzsHerations designes 10 tesk the consisceney o overrulng the holdiog
with the idea] of the mule of e, and &0 paupe the paopective coztz of
radirming wrd averraiing.  Pp 8E4-5E6,
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14} Altbough fae hae engerdered cppasiilon, it b i pe seuse poean
unrorkable, representing a: it does & aimple llndtation Leyuml which o
state law iz unendoroeable. T B5EG.

(=) The Ros roles limitation cn stade power eould st b repoadizatad
wwithout seriows toeqaity b people who, for twe decades ab eewncornie aegd
skl develpments, have organized intimate velatiomshiea atd soacde
chenizes Ehat define their views of themeebres and flieilr placee i saelady,
fa reliatwee on the avgilubilits of shortion in the event that conbracrpilan
shaubd fall. The ablilty af woymen to prrtivipate equally in the economie
and seclal Ife or dwe Mation has baen feiliteted by their ability $a con-
trol tlelr regnxbeelive liver, The Constizuition sarces Luman valoes,
atd while the elfeel of pelanes vn B cannot be exsctly meaaured,
nzither can the vertain costs of evermuling Soe for people Wi luave
oréered their thindivg asd living acpund that ezee be demizzed.
Bp. &55-556.

£y Mo evolutlan of fegal principle bas left fres centreal rale a doe-
trinal snackonlsn diseewnlel by socinty,  IE for i placed among the
cazes exemplified by Oibevvold, sapn, i k= Arackr in o jeopardy, atnce
subsequent sonstitubiors] develaprments huve naither dizeerbed. por do
they thresten to dimindgh, the lilrty rronapnized in socn cases Sdrd-
lerly, if Koe is 9ean as statiog a ewle of personal gvtonamyr sod bodily
interTidy, akio tr cages recagalelng Linils on gewwsrnmental power to
merdace medieal trezbment or 1o kar it rejeetion, Lhis Cenrts past-Fae
tlyeisions zeecrd with Ros's view chet a Stace's intecest in the proboetion
uf life: Falls hock of justifying any plensey avertlde of indoridual literty
elaims.  Zae, & g, Cricgon v Brivector, Mo Dept. op' Healtle, 497 10,5,
261, 275, Fimally, if foe is clsseiftad 2= zud pener iz, there cleatlr nas
been oo gresion of it central decerminscion. Ib was expeessly resk
froed Lt Alrew v Abron Cepter for Repraductive Healtk, Tac., 448
U2 418 rAkrnn I, and Toornburgh n Anperican Callaon of Chetnte|.
cians erd Synanalitors, 495 105, T ard, in Webater v Reprodicet (qn
Hyelth Services, 492 (R 8. g, 3 maicriky aither vacad & reaffism or
declined tu mbdegss the constitutional validity of Heer eeniral kolding.
P SE-LE50,

{21 Be ehatge i Roe's faetual underpinning has left i eontea| held-
ing obeolets, and fne supporte sn argument for ite averrolig Al
thoweh subseqeent maternal hoealth czre advamess wilaw for |star
abootiouns safe 1 tha prepnsnt woman. and pest«Rioe nronatal rare de-
velapenerits haowe advenead viability te 4 poiot swnewhat eardiac, theze
faets gu only to the schame of tie Livoitz on the realization of competing
internghs.  Thae, snr later dvergetces fom the fackea] pramisez of
Row hyrw oo bezring on ¢he validity of My contral holding, that wia-
bilitzr marks the earliest polnt a1 which tha Stace's intaeest in Tetal
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life s ot tilobionslly =dequate ba justify o logriclative Tas oo tenbleéra
paulic abirtinny,  Fle =oordsess oo ubnssunel ness of thal sapskibw bkl
nalrment o mosensa baens e when viebillly geowrs. W lwnevar 6
may oeear, its altainment will continue o serve as khe eritical fuck
B, B

{h A compormon betaean Hoz and twe decipional lines of comparatle
Hgrifeance—the line entifed with Lackdee v Mew Foek, BIR T 2. 45
] e line 1hat began with Dlekay v Fetgmvan, 163 102 53 T—aunflienes
ihie result rearhisd Jeere.  Tlenke Jines wWery pverbuled—ley, respeebiviey
Wesf Coust Hofel Cu v Paregsh, d00 1L 5, 370, &l Fraown v Hocnd af
Edargat i, &7 14, 5, 423—on the basis o fects, or an understaoding of
facta, chanpged fon Elwee whicl fuvidabed tae claimed Justifeations G
ihe eavHer peanstitotioes) resoleboos. The overreling deeisions wers
mmprel:l&]m.:ihlu 1 the Nal‘.iuh_, arxl |]Ef&h5ih||; a: g (ourls CoETansLS
to champwl cirrumstanees,  in contrast, becunsa neithar tha fuckual wn-
derpinning: of e cenirs] bolding cor this Court’s umedersktandiog a:
it hwe chaneed (amd becawse no other indication of weakensg precedent
Ly Deen slewn), che Conet coobl ot pretead te be reedatining Soo
with any I§||lsI'_"["ll:.'l.‘|:|.-|:||:| 'h-l:;l.'l:m.r.] i presert doebrinal dirs.pnﬁi.{iun tn come
vut differendly from the Koe Coart. Thst 5 en imedequata kasi= for
overruling a priovr case.  Pp, B51-064d,

il Owerruling fee's cewbral helding woul bot only resch zh vrosc-
flable vesult onder stare deciziz pelneiples, bob wauki serionzsly weaken
the Clourbs capasity by eaercise the jucdicls] oever aorg o foecl o aes L
Suprems Coart of o abien desliczbed Lo the rgle of Lo Where the
Court nets te vegolve Che =oTh 9F undgun, intensely divisive centroversy
veflected in R its decision has o dimension oot p7ezent i novmal eases
il i3 entitled b 1are presedentlal firce to aopbiter the icevitable slTorts
ba awrerturn il aod o thevart it iepdemeatadlan, Only 2k maosk cone
vinving justifestion undec iveepted sturdacds of precedent coubd suffice
ko demanskrata thek 8 laker dacision overruling the flvst was anything
buk & surrender o political pressure and av unatited sepllatien of
the privciple an which the Cewrt ataleed ets antlwocily io Kle fist in
shabnres  Ilaroaver, bhe maubibry s Loy of epnflclones i Hhe dudiziney
widld e wemelesesrad b eeeclammaticn for che Omirt's filuce 6o keep
fwith wwith those who sopport tha decision at & cost to themselyves, &
devcision te ovzrrale Rig®e essertial nolding undze the existing rcon-
atamces wauld address evvor, il ecvor teere way, b e eosl of §al)) o
Towsw] avd Unneresaay cl.amaEr_' 1 the Cayet?; |:=.]_-_l;i|:im3[::|r #nd ta the Na-
Lipns eomimitment bo tha cule of [aa, Pro 2E4-5859,

JUgtTe JMONNNE, JUITINE RENWEDY, and JUSMGE SAUTER con-
gluded in Part TV that an examination of Aoe v Wode, 410 T 5. 1138, aned
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subseuent wases, revels 3 aumber of pudling prizcipbes that should
contiol Hee pssegcrnant af the Pennaylvanio stubute:

@] To protect she sentral right vecopnized Toy Ree whle 2 the same
time aceonueradating the State’s prafowmsd interest in pocenidial [ife, son
ivh, ai 162, the wodae turden stendart sbould be efaplored. Lo widwe
burden exists, and tharefore 8 procision of law is invalid, if its pargose
or cffeet i5 tn place substantial ohstacles in the path of 3 woman peeking
21 @bt hiefivre Phe Filias attuins wiabilikse

by Bnea rigid trimester frarmewstk is rejectad, To promote the
Etatew Lioterest in patential life Uuoogheul pregrancy, the Stace may
talkie medsures o enawre thab Ele wicma's choks is infermedl, deas-
wres dezigned to advamce £lis interest should npt be invalidated if their
purpces s bo peradsde € weban 1o chiodse sukibirth svar nharkon,
Thege measures naet nac be an wises horden an the mght.

i) Az with any medical prozedure, the State snay cnact tegnalations
to farther e health or safely of 2 woman seeking zn aborkion. but may
nok impese anneceseary bealth regpobalions thed present 2 znbzientis!
obatacks £ 2 wonkan geeling an ahortion.

) Adeption of the andue bueden stapdarl dees wot distarh Soe's
holding that vegardbess of whether exeeptiot: are reade Tor particnlsr
circemstanses, a deake may oot preldblt any wonizn rom meking the
ultiosate decigion to terminate let pregmatey before viahilits

te] Koe'z holding that "subsequent ta visbility, Lhe State jn pramating
its interest in the potentiality of luman life may, iFit deicsos, ropylate,
end even prosrite, aborticn exeepbwhers (L is necriz0n), it wpproprinte
medical judpment, o the preservatlon of the life ar Jealth of the
makhee™ i5 wlew raefirmed,  Id, a8 164-1660 Pp Sed-3T4,

JUETICE (FUOHNOT, JUsTwer HEnMzoy, abd JUSTICE SnuveR diliv-
ere the apinion of the Cowrt writh regpect en Parts V-3 and ¥ .03, con-
eludinge that:

L A5 venslewed by the Court of Appeals, §3203%% medwsl cmorganuy
cletindlien is intembad to essure that complince with the Slales alborlion
repulubions would not in any way pese a sigudfiecad Ume by 3 woman's
life ar health, and thes does mob vialste the cssential bolding of Foe.
supre, #1684, Although the defirdtlon eauld b ipterpreted in an ancon-
slitutional manner, this Coart defers to Jovear folomal conrt intecpeeta-
Lions of state lar unlezs they At to "plaln™ eror, Ppo 87T9-850,

&, Fenthon 3209 hushand ratifl=tien posy Eipn conssinstas an ondoe
barden and i therefors jpvalid, A signibeant mumber of woonen will
li*ely be prevetted From chtaining an abaedon jest e sorely as if Tenne
syhranis had putlaoed Ehe procedire entively  The gt thet § 32409 maey
alfeet fewer than ene percent of wazmen zecking abisrtons deaE Tk case
M frem Faiad trrvalidity, sinee the prapet frous of sonstitational inouny
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i= Hhe ETCap lar whom the lew' i 2 reslredion, ot the ETouy far whom
It &= frebevant.  Foetlerisare, ib cannet be crneed thar clee fardeee’s
interasn in the fetus’ wellare ic equal to the mochees pratected likerey,
since 1t 8 an inescapable Fologleal fact chat state regubation with ve-
spact to the fequs will bave a {ar mreater impact on the prepnsnt
veomena bodily interrity thar it will on che lnzshend. Section 208 om-
bodies. 8 wiew of merriege snesnsnt with the comman-lsw =lptos af
marriad sveminm 'I:-ul: repeignael to this Coaerl's pracenl oaderslamdieg of
micrrkage wwl af Lhe sabwre of Gl coplyls seeiren] by the Gtz Sme
B Plomesd Foremtbond o Qentead Mo v Dunjorth 426 T3 58, 4%
Fp 857-4id,

Jugreee OACoN0n, JuskCE Bep e, and Jusrtee Soorrewr, jedned
by Ju=ice Srevens, cavcluded in Pare V-E that all of the statoee's
racordhzeping sod rEpoTHing bequirements, except that relating to
sponsal magics, ave censtitational,  The reporting provizion selating to
the ceasens oo msTried womsn fss nob notified her huaaband that she
inkandz to hare an abprfian must e invaliduebed baraues it places an
yndade: hardni ap iowoman's chaige,  p. HIB-31H,

JUSLICE (YCONWOR, JUARTEGE HENUEDY, aml JUSTICE SOUTER €on-
cluded du Packs ¥W-E an:d W=D 1hal:

1. Zpotaon 3205 Laformed cynasbk pru\':i::lﬂl:'l 1% mak ap vodvoe bucoilnn
of & winoan’s conslilobiona) right to devide bo bermitate a pregnansy.
To the extent Avwee I, 432 T 5, at 444, aad Thorbwemh, 476 1. 5., &t
TE2, dnd A constikutional viclation “when the povernoent requires, a3 ik
dees herve, the givieg of wobhful nonmiEleading iofermzten aboos cha
nrturz of the aberticn proceduee, the attendant bealth rizkzs and those
iF ebiblelkicth, sand Ehie "prl;-'l'.-ahh’! gg:-;l;.u'.i-:nul agp" of bkw Fatus, Lhaye orsas
are lensistert with BBy acrknowledpmant of an impaccent interast in
polelin] B, and ate overrdled,  Remeiciog thal e woman be in-
Eermesd of Uie availalility of dormation relabiog b U consispaenees b
the felws does mat interfere with o consiliotiongl rlght of priviesr Qe
boreen & pragnant womat and her phyeican, shese the dooter patient
eelation ia derivative of the vrwan's posicion, and does weat oederle ae
averride the zbortion wight.  kogeater, the physleian's Flest smesd-
ment rights nat o epeak aie tmplicated only a5 part of the peaolles af
medicine, whicly iz licenmed and sepolated by Lhe Sdate. Tlere is uo
avidenee here that vesulving a doctar Lo give che requiced fnformazbion
wonld aneone i a aukelantial obstasle Lo & warknab seshing ab aborbien
The prewice bebind Akras I's ivalklation of & wakbng pericd betwenn
the provislon of the [nfgensaclon deerned necessary Lo informed consent
apd the performance of an abgrlioa, 462 (6 2., ab 450, 5wl weome-
.ﬂ]t.]'l-:ll.'lgl:'l 21205 Ad-kaar 'I.'-':I.i'.iTIf ]'.-E:';ilpd muy mitke somc ahartions
Yl |'-_'{1.'IEI:1£5".I'E Bl e U AL T it agioel be sqicd Ehak it i §owenlid
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oie the present pecord and o the comtext of ghis fatial chalsngs,
Pp &531-58T,

2. Zection 2% ong-parent eonsent ceatikement 2t jodlsial by poss
pracedure are mnstitwbional.  Sed &g, CBE v A Cenldr five M
prelunl (o St 497 T 5. 508, S1Hi—511.  Pp M-

JueTicE Brawcneruy coneluded thatb apyplicatioon of the atviet aeratiny
stantard of reviewr vequlred by this Ceurt's abertion precedenta reaulta
in the ibvalidabon of al the ehallenmed provisions io the Pennayhrania
statuse, including the raporting requirements, atd therefore conenrrad
in the judgment that the regairement that a pregrAt wamsn report
Ler reasors for feiiing to provide spousal notice is vooenstitutional,
P 280, BM-934

TAT CHTEF JUSTICE, Jeincd by JUSTICE WHITE, JUSTICE £CALLA, and
JNETTCR IMHORLAR, rwcloded thot:

1. Allwmgh Fac v e, 44 WL 50113, i pol divectly impleated Ly
1he Pennuylvanla atatule, whigh sleidy regulales and daes nab probiblt
abertleay, a peevamination of the “fuwrdsysental Hght” Boe aecorded te a
wonan'd decizlon 0 abort & fetas, with the soneomitant vegqoireient
that any stzte pegulsticn of abartian suevive “steict seroting" id., at
15t-155. is waivanted by the confizeg amd vocertaln state of this
Caourt's post-fiae decizional law & revieny of pest-Roe ases demon-
gtvaked Dacly dluag they have expanded vpab Bea ioinposiog sereaatogly
prester restesctions oo the Biatop, sep Thor wbicyl v Aserizen Collage
cff Chatetricians ot Gyeecolopieta, 476 1L 8. T, 733 (Bueger, C I,
dissanting}t. a1 “hat the Court has Deoemne imereasingly mere divided,
none © the taat thrae such dections haviog comnandes 2 nigjovity opin-
ion, zea Ghio v Abror Cenir jor Deproduwciive Heaoith, 497 T, 3. 508,
Hodgear v, Mignesogs, 457 1L 5 41T Weheter v Reprodactiog Heoalth
Fappiess, 492 L5 400, This eonfuzion and umweaertainey sopplicated the
task of the Cowrt of Appesla, neich concluded that Ebe "wadue hoeden™
standard adopbed by Juscmee O'Coredir In Wilader and Hmdgsoa gow
Erns the prasent cases. Ppo 9dd-531.

2. The Roe Coort reacled too far when iboelugized Lhe right ta
abort a felus 4o the wghts imvolveld in Pl Sopwsy of Sisters, 208
W & 510 MWeger v Mebraska, 232 U, 3, 300 Loving v Visgindr, 388 U35
1; and &hriswadd v, Congecdicet, 231 1L E. 475, and thereby feemed the
right te abortion to be "fandamental" Mone of theas deczions en-
darzed am all-encompassing 'right of privacy.” as foe, qepee, at LAE-153,
claimed. Becawse abortlon involves the paorposefel temninabion of jo-
tential life, the abartlom lecizian oost b :'lb:.ql_gn:ir:l;'d L5 LME ggm"risl
differtevd i Jdnel fom tae Hghts proteekcl in the cazlicr =ases ander the
rabris of persiesl or Gamaly privaey And aotonemy, And the histerieal
traditiors of the Aserign pedplyes=is evidentad by tha English cemman
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lawr and by the American abortion stacutes 1n exitstenes bath et the time
of che Fourteenth Amendment's adoptin and Hoes issazrea—ae nok
Euppork the wiew that che eiglit bo bertelnele ane's prepnaroy is "faode-
mental," Thuae, enactients abrldzbyr that right need ot e subjacted
ta skpiek seenting. P, $61-063.

3. 'The wrdlws burden stendard adopted bor the joint apehian of Jirs-
TICES OONNCE, KENNEDY, #nd S0UIEDR has 1 basiz in constitutlonal
law and wUl nut resolt in the sort of simple JEoutation, pasily apled,
which the opimon awtlepates.  To cvabete zhortion repulstion: wnder
that. atandard, _judges wiil hawre Lo tnabe the Hl,!l:ljl}t_'.ti'-l'ﬂl 1|:|1g'uj|:]ed_ deter-
minatian whether the reguladons place “sebsdznbinl phstacles® in the
pach of a voman sezkiog an aacrtlen, undeubtadly mepandering 8 k-
gty of conficting viewa  The staudard peesenls noldng mere workable
thun the brimester Eeamevrorks §he joint opinian dizzards, and will allew
the Cowrt, undee the guisa of the Cerstitution, o continee to Thpect
its awn preferenees an” the Stakes in the form of & comples abeation
code. Py BA-FGE.

4, The coirect analyais i that sel forll by the plocslity opinior in
Webeter, supe: A wobwb's Intecest in having an aberticn & & foom of
Kberty protected by the Due Propess Clause, but Studes miay repulats
ghartion proredares in ways vadionally velated to a legbtbmats stufa in-
terest, F. 9G4,

% Section 32065 requirements are ratiopally related to the 2falety
legitimate interest in essuring thet 8 sromaws coiszng to an alartion
be fully infarmed. The requirement that a plifsician dizelose eecrain
Tfarematlan alenl. the abertion proredurs and ita risks and atternstives
19 mac a large lusrden snd is elearly related to mesernad health and the
States fteetesl i inlormed conssot.  Tr addikion, a Ecate tay rebic
ally decdde bt physldans are bebter qualified than eounsedors to Tmper
thiz information snd akewer guestions abent the aortion alternatives
medical sapects.  The requirement that Intormetion ba provided about
the swailability of paternal chld auppare il stava-fanded glk=rnstives
is aler related to the State’s ‘nfenbed copsend interest snd farthers the
Etata's intereet in preserving ubborn dike,  That such information might
cresce same urkertalnly 2nd pecsuade some women do forgo abortions
crly demenetrates ehad b might make o ditferenca snd iz therefore rele-
vant to a woman's infortned chasan. [0 light of this plurality's rejeation
of Raens “fundamental pipht™ agamoach o this subfect, the Coure’s sab-
traty Imldlng 1o Pharwdurgk is not conlcoling here.  For the zamse eea.
arm, this Cowrt’s previows hakding imvalidating a 8zate"s 2d-howr amatdz.
tory waitlny perlod shaokl not be followed. The waiting pertod helps
engure that o womsn's deeision to abort = & well-corzidered ome, Ewl
ravionally curthers the State's lagitimate intarest in maternal lealth ael
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inunloen Life. Ik anay delay, bt cdaes pob probildd, aloegions; ad Jal
il arnd the infurmed corsend provlsions do ok apply 1o medleal crecgen-
tie=, FPp. WGEATO,

£ The =tatuie's parental consent provision i entwely tonsistent with
this Caurt: presious decisicns involving such requirements,  See, e, 4,
FPlamisd Merenthogd Assm. of Kxesas City, Wa., Inc o Asheenfy, 462
L& 476 It s rewaanbly desigeed to forther the Stats's impertsnt
and Iepillmale inkerest "0 the welBire of s Yoang eilizens, wheee om-
matwrlty, inexperience, and lack of judgment may zometibees Legale
thelr abillly 1o exercise their cights wlelp®™  Hodosew, guioe, ol 444,
Fp. Ta-004,

Y. Baction 2214¢a,r= requiramant that a'aovtion eacilities Ale 8 report on
aach shortiom is constitutional hepauze it rationally furthers the State’
Iegritimate interests in edvancing the state of medissl Joaniadge con-
eerniog makbernal bl snd pranetal life, o pithering statistia] infor-
matian erith respect to petientz, and in ensuring complianee with obther
pravisians of the Act, wwhile keeping the ceports completely confidential,
Pitblie disrlosare of sther coparts made by Faeilities cecaiving public
M lz—thiss idanti Aing the 1Reilitivs and e perent, sebsidziry, or at-
Wiaied algasicdions, § 50T, wml Witse covealing s total nnmber of
aberliens perfermesl, broken down by trimesler, $3521400)—ore masion-
ally related &0 the State's lepitimats interast in informing texparers as
W who i benefiting from public Birels and what servrices che fimds nra
suppartingg and remards ruliile ba the aspesditure of pobkc funds Ars
gitrally availabty 00 the putdic ander Peansylrania line  Pp 97%6-977,

JIETICE SCALTA, juined T "THE CHIEF dUSTICE, JUSTICE WHITE, and
JUSTICE THOLAZ, concludal that, & winnan's devisien to wbort her uobcrn
chiid is not g constitutionslly protected “13berte" beezuse (13 the Consti-
tutign sayr: aheolotely nothing abowt e, and (2) Ehe lompstaoding tradi-
Lions of Amerkean society have permitted it to be legally prage-ibed.
GCBE, B, Thie v Afron Deitter for Repradwctive Health, 487 T 5. S0E,
BED (SCalla, J, ccneurringy. The Pemnsylvaria statudz sheald e ope
held Lo its entirety under the vaticnal basls test, Py 979431,

PCOMNON, KEHHEDRY, and SouTeR, F, apbeuiced the judgmend of the
LCourt and delivered the opinion of the Couvt wvith vespect ta Pavts T, IT,
II1, V-4, Y-, and VI, in which BLacesoos and Stevess, TL, ydosl, an
opinien Aath respect to Fart V=-E, th whlel Srevexs, X, il znd an
oo with respect to Pavts IV, V-E, and ¥-D, STevEns, A, [led an
pEnon cormurring in pat and dlenting be pact, post. @ 911, BLACK-
MUN, T, fled at Opinion centITieg 0 part, cosetrring in the judgpment in
pard, and dicsenting in part, posf, p. 922 EBENQITAT, L, filed 20 opin-
ion sorewEing nothe jodament i part aal desenclug in pord, 10 which
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TWHITE, Soalla, and THoMAS, 1T, ioined, poat, B tdd.  2oatta, L, tibed an
Jpinion corirring in Eke judgment in part sod dessencing in part, in which
ECEARQUST, T, J, v WHITE and THow\aS, JF. joened, paat, po 979,

Hothryn Kolbert arpucd the canze for petitioners in Na
21-744 and vespondents in Mo, BI-80E  With her on the
briefs were Jownat Benshocf, Lynn M, Paltrow, Rachael A
Pine, Steven B, Shoptro, Jofme A, Ponell, Diada o Whorton,
ard ool B Tracy.

Arnest £} Praote, o, Attorney Geners] of Pennsylvania,
argued the canze for respondents i No. 91-T44 end petition-
erB In Mo B 902, Witk him on the brief were Jolin @
HEunorr [T, Chied Depuéy Attorney General, and Kaofe L.
Mevghimer, Seninr Deputy Attorney General.

Sultctfur Fenavel Slore arpned the canae for che United
States as afitig dtoiee inosupport of reapondents in Mo,
01-T744 and petitioners in Mo, 91-902  With him on the briet
ware Assigtant Attorney Fenerad Gerson, Poul L Larsm,
S, Thoweds & Hungar, and Alfted B Wollint

vO-jefis of onic § corice weere fled for the Soate of Mew York eC al by
Feberi Aeraws, Atbocney Oeneral of New Yok, Jeren Bosiee, Selleltar
General, Mary Elley Bionrg, Chief Assistant Attormey Ceasral, amd Saww-
Jord M. Coken, Dawpta L Dewnis, Memoric Fyiikt, and Shelley B Mayer,
Aseistant Atlnrbeps Seeeral, and Soen Feferurn, Governor of dMaine,
ard Micheosl B Corpeider, Alormey Cemac, fichord Stumeizthet, At-
tatiney Geteral of Cowesethood, Sharfes M Oberly 772, Attorney Generad
cf Delavrare, Werrdn Price 1T, Altorney Generul of [ewnil, Solgad T
Hireriz, Atterney Gereval of Mlikoeds, Beansd L Coraphell, Afterney Gen-
eral of Jows, £ Jozeph Catrta, Sr, Attaebhey Geoeral of Dlaorland, Soalf
Horairbarger, Attarney Genersl of Massachosetts, FPredicie Dee fhl Fupe,
Albacneyr raneral of Hevada, Koberet L Del Purte, Abtoreey Gecaral of Mew
Jerzoy, Tome Ddedd, Atterney Ceneral of Mew Mexico, Lacy . Thornhury,
Allerney CGenersl of Morth Cacdling, Jonres B OWWIT, Attorsey Gereral
of Ehade [=lanel, fhare Marcles, Attorney Ceneral of Tewas, Jofvey L.
Atwsiiay, Atterney (engrad of Vermont, and Johy Peytas, Corporation
Counzal of Dl of Caluenhiz; fer the Stake of Utah oy B, Pawl Tan
Lara, Attoruey General, and Mery Amipe @ Hopd, Bpeciel Aszistann At-
torney Generak; fou- the Clly of Mew Yark et sl T O Pater Sherwaod,
Copvad Hovpe, Jondes Gocdtiar, Leieaml £ Keereer, Lovras Sads Seod-
wen T, fadl Dbin, and Sule Weatoa for 178 Crpanizallans: Ty Piomel'n B
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JIUSTICE DONNNOR, JUSTICE KENNEDY, and JUSTICE S011-
TER announced the judgment of the Comt and delivered the
opinton of the Court with respeet to Parts I, 1T, IIT, V-4,
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Qpinion of the Court.

V=, and ¥I, an opinion with reapect to Part ¥V-E, in which
JUSTICE SrwyENS joing, and an opinion with respect to Parts
IV, ¥—B, and v-D.

I

Libarty finds no refugs in a jurispradence of dovht.  Tet
14 ¥ears after our holding that the Conatitation profecte a
woman's right to terminate her pregnancy in it early stages,
Roe v, Wade, 410 C. 8. 113 (1%73), that definition of liherty is
srill quescioned.  Joinieng the respondents 45 @MMECHE Surine,
the IInited States, az it has done ik five other caszes in the
ozt decade, again asks wa to overrule Koe. Sees Bidef for
Roespondente 104-11T; Brief for United Statez az Awmicus
Cuirtie 8,

At issue in these cases are five provisions of the Penm-
sylrania Abortion Conkrol Acc of 1982, as amended in 19588
and 1589, 18 Pa. Cong, Btat. §§3202-J220 (1020).  Refevant
porfions of the Act are zet forth in the Appendix. i, at
M2 The Acl rveqguires ihat 8 waman seakitp an aboriion
ghva har informed eonsent prior to the abortion prossdors,
and specifies that rhe he perovided with cevtain information
at least 24 hours before the chortion iz performed.  §3200,
Far a toinor 10 obfsain an abortion, the Act requires the in-
formed consent of one of her prerents, buk provides for a judi-
cial bwpasz option if the minor does not wish fo or cannot
ohtain A perent's conzent.  GB206  Another provizion of the
Aet peguires that, unless vertein exceptiong apply, 2 married
woman seeking an abortion must sign a atatement indicating
that she has notified her huzband of her intended alwrtion.
pAE20S. The Aet exermpts cofnplisnce With thaess thres re-
quirementa in the avent of o “medical emergeney,™ which iz
defined in § 3208 of the Act, Bec 59203, 5305z), 32060),
2203e).  1n addition tn the shove provisions regulating the
periivrmanes of sbortions, the Act imposes certain reporting
requirements on facilitie that provide abortion serviees,
$§ 8207¢bY, 5214023, B214(f),
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Before any of these provisions took etfect, the patitioners,
who are five ghortion alinicz gnd one physician reprezenting
himself az well a3 & class of physiciane who provide abortion
serviced, brought this avit seeking declaratory and injunctive
relief, [uach proviaion was chatlenged &5 naconstitutional on
ita face, The Dhstrict Cowrt entered & preliminary injunc-
tion againsg the enforcement of the repulationa, and, after a
3-day berch trial, held all the provizionz at iazue heps uneon-
atitutional. entering a permanent injunction 2gainst Pennsyl-
vapia®s enforcement of them. Tad F, Supp 1528 (ED Fa
1400 The Coort of Appealz fm- the Third Cirenit affirmed
in part and reversed in part, upholding all of the regulations
except for the hushand notifleation reguirement. 947 F. 2d
BRZ (1991). We pranted certiorari 602 7 3. 1066 (19523,

Tha Court of Appeals foand it naeessary to fullowr an elehae-
rate pourgs of reasoning even by identify the firat premise to
use Lo determine whether the statute enacted by Pennaylvz-
nia meets constitutional atandards. See 2T F. 24, at 687-
fizd,  And at aral argument in thiz Court, the actorney for
the parties challenging the statute took cthe position that
hohe of the enastments cbn be ppheld without overruling
fioe v, Wade. Tr of Oral Arg, 5. We disegres with that
analyais; hut we acknowledge that our decisioms after fos
east doubt upon the meaning and reach of its holding.  Fuor-
ther, THE CHiEr JUsSTICE admits that he would ovarrole the
ceniral holding of Roe and adopt the retional relationship
test a% tha zale eriterion of constibationality. See pesi, ab
944, HE. Btate and federal courtz as well az legislateres
throughout the Union must have guidancs as thel saek to
address this subject in eanformanee with the Constitution.
(riven these premises, we find it imperative to review once
more the principles chat define the rights of the woman and
the legitimate anthority of the Btate reapacting the termina-
tion of preguancies by abartion provedures,

After conkiflering the fundamental conztitutional ques-
Eiong resolved by Hoe, principlez of institutional integrity,
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and the vule of sfure decisis, we are led o conclude this: the
eszential holding of R v Wade shonld be retained and onee
again resfirmed.

It must be etated at the out2et and with elprity that Fae's
esgantial holding, the holding we reaffirm, has three parts.
First i3 a vecognetion of the right of the woman to choose Eo
have ae abortion before vlability end tu obain & without
undue mterference from the State. Belovre wiability, Lhe
Etate’s inferests are not strong enopgh to sUDpor: & prohibi-
tion of gboriion or the tmposition of a subetantial obstacte to
the woman’s effeetive right to elect the procedura. Second
1= a tonfirmation of the Ztate's power to reatriot abortionsz
efter fetz] vighility, if the law eonteing exceptions for pree-
nancies which endanger the woman's Iife or health.  And
third iz the principle thar the Stake has legitimats nterests
from the outset of the prognansy in protecting the healeh of
the woman and the life of the tetus that may berome a child.
These principles do oot contradict one another; and we ad.

hera to each,
II

Constitutiongl protection of the waman's deeigion to termi-
nate her pregraney derives from the Due Procesa Qlanse of
the Fourteenth Amendment. It declares that no State shall
“deprive any person of life, liberty, o1 property, withuut due
process of law.™  The contralling ward in Ehe ceges belore ws
iz “likerty” Althowgh a litera] reading of che {lauwse might
mggezt that it governs only the prosedires by which & State
may deprive persons of liberty, for at least 105 woars, sines
Muglar v, Koupas, 123 1 8 623, o60-56]1 (I887), the Clause
hss been underatoed to contain a znbstantive component az
well, one “barring certain government aetions repmdless of
Eie fuirness of Lhe procedures used to implement them ”
Dheritets v Willioeea, 474 TLH. 827, 331 (108F), Ap Justips
Brandeis (joined by Justice Hulmas) obzprved, “lil]rspite ar-
mumencs to the tontrary which had seemed to me persiagve,
it iz zettled that the due proecse clonse of the Fourteanth
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Amendmert applies o matters of substantive aw as well as
to matters of procedure,  Thues all fendamental rights com-
prized within the terto liberty are protected by che Tederal
Conseitution fratn itwasion by Lhe 3tatez,” Whiiney v
Coliforriie, 374 T3, 3BT, 373 {1827} {rowcurring opinion].
“[Tlhe pnarankies of dwe promess, thouph having their roors
in Magna Carta's ‘por legem terves’ and considered as proee-
durzl zafepuards 'apainst ckecutive wsurpation end tyranny,
hawe Im this conncry 'become mbwarks alzo apainse arbitmary
lepislation.” "  Foe v Oilman, 367 O, 8. 497, 541 {1961) (Har-
lan, I, dizeenting from dismizzal on jurisdictionel grounds)
(oueting Hurneda v Califorane, 110 TS B16, 532 (18241

The meost familioe of the subytantite libarties protected by
the Fourtgenth Amendment are those recognized oy the Bill
of Rights, We have held that the Dhue Prowess Clavse of
the Fourteenth Amendment incorporates most of the Bill of
Hights against the States.  See, o g, Dunenn v Loweisicnae,
391 U, 5, 145, 147-14% (1968). [k is rempuing, as 2 mesns of
eurbing the digeretion of federal judges, 1n suppose thak [ib-
erty encompasses no togre than those rights already puar-
antead to Bhe individoul apainst federal interference by the
express provisions of the firat eight Amendments to the
Copetitition,  Ses Adwmwrsom v Califorwiz, 338 U S, 486,
Bd-42 (171 (Black, J., dissenting). Bot of course this Court
has never accepted that wiew.

It is also tempting, for the same resson, to suppose that
the Due Provesy Clause proteels only thuse praciices, defined
at the moel specific level, that wers protected against gov.
ernment interference by other mles of law when the Four-
teenth Amendment waz raiifled. Soa Michoael v Fareld
0, 201 T, 5, 1140, 127-128, n. € (1383 (opinion of Scalla, J0.
But such A view would be ineconsiatent wich our law. loiza
promize of the Conatibagion thak there i3 a realm of personal
fharty which the government may not enter.  We have vin-
dicated thiz principle beiore. Marrispe is mentigned no-
whera in the Bill of Biphts and intarkecial marpiage was ille-
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gal 1n most Htates in the 190 century, but the Court was no
doubt correset in finding it to be an aspect of likerty protecred
against stata interference hy the substantive component of
the Due Frocess Clawse in Loy v Viegindn, 388 118, 1, 12
[LHET) {relyving, in an opinioa for cight Juztices, on the Dues
Frocess Clavse),  Similar examples may be found ;m Turner
v, Sofley, 452 TL &, T8, M-50 {1887); in Carey v. Dopulotion
Serwices DMeternolional, 481 LS. §75, 684686 {1977 in
Frisweld v Cosackicied, 381 1T 8. 4T3, 431-483 (12653), as
waill as in the separate opinions of & majority of the Members
of the Cosrt in that caze, {4, at d86-d8% (Goldberg, X, joined
b Warren, C..J, and Brennan, I, coneurring) {expreassly rely-
g on due proceas), 1d., ab BN-502 {Harlzn, J, concarring in
Judgment} (same], +d, 2t B02-R07 (WnTe, J, copcurring in
judgment} frame); in Plevce v Somiely nf Safers, 288 T2
210, 584685 (19257; and in Msger v. Nelroske, 262 11 5. 300,
FF0-40E [1B230,

Meither the Bild of Riphis nor the specific practices of
abatez at the time of the sdoption of the Bowrieenth Amand-
ment marks the outer limitz of the substantive spherve of lik-
arty which the Fourteenth Amendment protscts, See TL &,
ionsk, Amdt, 8. As the second Justice Harlan recognized:

“[Thhe full seope of the liberty gourantzed by the Due
Process Clanse cannot hé found in or limited by the pre-
cize terms of the specific gonarantecs alsewhare provided
in the Constitution, This 'liberty” iz not a2 2eries of izo-
lated paoints pricked out in terms of the taling of prop-
grky; the freedom of speech, prese, and religion; the
right tn kaep and bear grma; the freedom from unveazon-
abla zearche: and seipures; &2nd 50 on. [t (s a rational
runtiveom which, broadly spesking, includes a freedom
fromn all substantial erhilbary impositions @nd purnose-
tess restraints, - . and which also recoghizes, what a
reasonable and senzitive judgmenc must, thet eertain in-
terests require partioularly coreful 2erutiny of the scate
nezde asserted (o Justify their shridgmont’™ Foe w
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Lrllaemm, figprn, 2t 543 npinion dissenting from dismiaaul
un jurisdictional provnds).

Juskice TIarlan wroks these words o addressing en issue the
full Court did not reach in Pog v Ultweess, ot che Court
afdopted his pozition fowr Terins later in (Fréswotd v Conhect-
iopd, s, In Ofripwodd, we held that the Constitubion
doez not permit a State Lo forbid a tnarried conpie to e
rontraceptives. That same freedom was later gusrantesd,
under the Boual Protection Clawse, for vniarried couples.
See Blsensiodt v Badrd, 300 UL &, 438 {1972).  Constlutional
peotaction was axlended to the sale and distribotion of enn-
trareptives i Cerey v Popelabion Services Mterbotionml,
swpre. TC % settled nov, 4 ik wes when the Coort heard
arputnents in Jooe & Wade, thab the Conatitution pluces limits
on 4 SBlate': right to interfere with a person'a most hasie deci-
sions abwwl, family awl parenthood, see Corey v, Popalation
wefees ffernationel, sapro; Moore v Eaal Clewelend, 431
L5493 (1397, Eisenatedt v Bedbrd, et Dowrng w Vir-
ginde, wipen) rivweld v Donnectituf, wepea; Skatner v
Melehoma er vel Willipmeon, 218 11 5. 535 (M) Prares v
coeiety of Guters, supra; Meyer v, Nebraaka, supra, a2 well
s bodily inteprily, see, & g, Waskington v, Herper, 48 TE 5,
210, 221222 (1950, Wieston v lee, 470 TR 5 753 (1955);
Roclin v Califrnio, 342 115, 166 (1552,

The inezezpable fact is that adjudication of substantive dize
procezz claims may call upan the Court in interpreting the
Constiteiion to exersise that azme capacity which by tradi-
tion eourts alweys have exercised; reasoned judgment. Itz
boundaries are net sesceptible of expression ae a zimple rule,
Thal fes mob mean we are free to imvalidate stzte policy
choicez with which we dizapree; vet neither dows it permit
12 f3 shrink from the duties of pur office. Az Justiee Har-
lan absayved:

“Thae proeess has not heen redaced fo any formuly; its
eopient cannot be determined by reference Lo any eode.
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The best thal can be 2aid is that throagh the courze of
this Conrt® decizions it has veprosented the halance
which our Mation, built npon postulztes of respect for
the Lberty of the individual, hes strock betwrsen that
liberty and the dewmanda of organized society I7 the
eunplying of =ontent to this Conatituiinmal coneept has
f necessity been a rationel process, it certainly has ok
Lietn une where jodges bave felt frée Lo roam where un-
puided specolation might Lake them. The balanee aof
which 1 spesl iz the belance strack 1y this eopatry, hav-
ing regaed to whar histcry teachez are the oraditions
fromn which it develeped as well a5 the tradicions from
which it broke,  That tradition iz a living thing, A de-
cision of Ehiz Conrt which radically depares from it could
nrit long smvive, while a decision which huilds an what
has survived is Jikely Lo be sodrul. Mo furmuala oold
zerve a5 4 subsiitule, n £his area, for pdgment and ra-
gtreint.™  FPoe v. Uliman, 36T T 5. ac 542 fopinion dis-
gending frorn dizrizzal on jorisdictional grounds),

See also Rochin v Jaldforna, swpn, &t 171172 (Frank
farter, J, writing for the Court) {*To bolieve thet this judivial
exercize of judgement conld be avoided by frezming 'due proe-
er5 of v’ at some Axed stege of Gme ar thought 1= be sup-
st thiol the meust Snportant aspect of corstitobional 2djudi-
cation iz a4 funetion for inanimate reachites and not Toc
jirdges",

Wen and women of good conacience can digameae, and we
auppose surme alwaye ahall disapree, about the profound
moral and spiritaal implicstions of termanating o pregnancy,
evien in ite earliest stags. Some of us as indeviduala find
abortion ofcnsive to ow- most basie prineiples of morality,
bt that cannot eonirel our decision.  Chue oblipalion is to
define the liberty of all, not to mandate our ovm rooral code.
The underlying conatitietion:l iszue 7 whecher the State can
reselve these pailosophic questions in sueh 8 definitive wear
that a wornan lacks all cheive in the matter, except perhaps
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in those rare creamstances in which the pregnaney is ikgelf
a danger e her ovm life o heakch, or is the result of rape
Gt incest.

1t is corventional consEitutional docirine thab where rea-
sohable people disapree the gpaverntent ean adopt ene pesi-
Hon or the other. Ses, e g, Ferguson w Shrapa, 372 175,
TZR (1968) Willtemson v Dee Opficnl of Oklae., ne, 342 1L 5,
453 (1996, Thak theorem, however, sasumes 4 atete of af-
fxirs in which the chofce does aot intrude upon a protected
liberty. Thus, while zome pesple might dizapree gbeut
whether or not the Jag shanld he saluted, nr disagree about
the propezition thac it may not be defiled, we bave roled that
4 Htate may not eompel or enforce one view or the other.
See Wosr Vieginie Bd. af Bd. v, Harnette, 319 U5 524
11933); Tz v, Joknaeow, 401 T1 S, 307 (LSE,

Our lawr atfords constitutional protection to perscnal deci-
siomy raluling tn mualTiae, procreation, conlraception, Tamily
rafationships, child rearing, and education. Cavey v Fage-
letion Servedeeg Muternafional 431 TL S, at B85, Ouor cases
recopmize “the right of the fudividual, martied or single, to
b free foom upwarrants] povernmental intrasion into mat-
ters so fundamentally atfecting a person az che decizion
whether to bear me heget a child”  FEisewebodi v Boing,
axpra, at 463 tomphasiz in eripinal),  Our precedents “have
respecterd the provate realm of family lide which the state
canrot enter”  Prince v Mossechusetts, 381 118, 168, 166
(E344).  These matters, involving the most intimate and per.
EONA] CNGICeS A porsan ey make ha lifstlime, choives central
to peraonal dignity and autonoy, arve cenfral o the libercy
protected by the Fourteenth Amendment.  Ad Lhe heart of
liberty iz the right to define cne’s owm coneept of existence,
of mesning, of the oaiverss, and of the mystery of human
lifg, Beliefs shoub these matters could not define the ateri-
bules of personhoud were they formed under compulsion of
the Stake
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These conaiderations begin our analyrsis of the warnan’s in-
terest in terminaiing her pregnansy bt eeamol end 1L, foc
thia 1erson: though the shordon decizion may origihete
within the zone of conacience and belief, it is more than e
philasophic exercise.  Abortion is 1 unique act. It is an aet
fraught with coneequences for others: for the wornan who
must live with the implications of har decision; for the per-
aona who perform and assist in the provedure; [or Lhe spowre,
tamnily, and soclety which rousk conlront the knovwledge that
these procedures exist, procedurss some deem anthing short
of an act of violanee agginst [swocant human life; and, de-
pehding on one’s baliek, for the hfe or potential life that iz
shorted,  Fhough abortion iz eonduct, i€ does not follow that
the State is entitled to proseribe ik in all instances,  That i=
becanse 1he Lherty of the woman iz ab stake in a sense
nrigue to Ehe human cpndition and ec uniqee to the laac
The rcther who varries a child £o0 fif]l ferm is aubject to
ab¥ietiey, b physical constraints, to pain that only sha must
heatr That theae zacrificea have from the beginning of the
human race been endured by woman with o pride that enno-
bles her In the eyes of others and gives to the infant 2 hond
of love connot alone be grounds for che State tn inaigt ghe
make the zacrifice, Her suffering is ton intimate and per-
snmal for the State to insist, without more, upon its own vi-
gion of the woman® role, hewever dominant thas vision has
been in the courze of owr history and our calture, The des-
tiny of the woman st e shaped to a large extent on her
own eoneapticn 0f her spiritual imperztives and her place
in =octaty.

1t should be pacognized, morvecwer, thot in 2ome sritical
reapoets the aborbion decizion is of the zome characesr &5 the
decizicn to use vontraception, to which Griswold v. Counecid-
cuet, Errengtadt v. Baird, and Cerey v Pupedution Serodces
futernidional afford constitutional protaction.  We have no
ilnubk 29 (o the correciness of those decisions, They support
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the reasoning in fice relating to the woman's liberty because
they invelve persenel deeisions comcerning not only the
meaning of proceeation but alea humes rezponsibility and re-
ppect For jt, Az with abortion, reazonable people will have
differencea of opinion sbout bhese matters. COne view iz
hased on such reverence for the wunder of creation that any
pregnancy cught to be weleomen and cacried te full Larm no
matter how difimlt it will be bo provide for the ehild and
enaure its well-being,  Another is thet the inability to pro-
vide for che nurbare and care of the infant iz a erzelty to the
cpilit and an anpuish fo the paremt. These are intimate
views with inflnite variations, and thewr deep, perscnal char-
apter umfderlay nur decisions v Crisasold, Fisenstodt, and
Covey. The same coneerns are preesett when the women
confronts the renlity that, perhaps deepite hep attermnpts to
avoid ik, she haz become pregnant.

It wea thiz dimension of peraonal liberty thai fme aought
to protect, and its holding invoked the reaaoning and the
tradition of the precedents we have disoussed, granting pro-
tection to sabstantive libertisz of the person. Hoo was, of
eollrae, an exkenzion of those cazes and, a5 the decision ikzclt
indlcated, the separate States could act in some degree to
further their own legitlmate jnterests in mmtecting prenakal
life, The extent b whick the legilatores of the States
might act to oubweigh the interests of the woman in choosing
tn terminate her pregnancy was a subject of dobate both in
Foe itzelf and in decizions following it.

While we appreciate the weight of the argurments mads on
behalf of the State in the cases before us, argurments which
im their uliimate formnlation conclude thai Koe should be
querruled, the reservations any of uz may have in reaf-
firrming the ecntral holding of Hoe ave gutweighed by the
axplication of individual liberty we have given combined
with the farce of sfore desiste We turn now to that
doetrine.
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A

The ghlygation to follvw precedent berins with feceasity,
and 3 contraly necessity marla i€z ovter limit,  With Car-
dozo, we recognize that no judicial sysrem coeld do soclety'a
worl if it eyed each issue afresh in every case that raized it
Seg B, Cardozo, The Natare of the Judicial Proopzz 149
(1921} Indeed, the very coneept of tha rile of lay underly-
ing vur nwr Cunatitution requires such conbinoity over time
that & respect for precedent 15, by dednitinn, indizpenzable,
See Powell, Btare Decisis and Judicial Restraint, 159 Jowr-
nal of Supreme Court History 13, 16, At the other extreme,
a different nevessity wonld malke iigelf feit if a prior judicial
ruling should rume to be cpen Spoclearly as eremt that itz
enforeement was for that very reasgn dopmerd.

Ewven when the decision to overrule & prior- caae i3 nok, as
in the rare, latter instence, virtually Sorvecvdained, e is come-
mon wisdom thac the rule oF stare decisis i2 not an "inexora-
ble comrnand,” and certeinly it is not such in every constitu-
Bional case, see Bwrenel v Ceropady Qo & Gag o, 226 1L 5,
353, 406411 (3838 (Brandeis. J, disgenbing). See g&lag
Fagmne v Tennessee, BU1 1 5. 808, 842 (1191) (S0UTEER, J.,
joined by KuWnewr, J, consurrieg) Arizsomnd v Ruwisey, 467
1 3. 203, 212 11384,  Hacher, when thic Court reexaminas
4 peior holding it judginent is cwstomarily mformed by a
sapioe of prudentis]l and pragmutic congiderations designed
to test the conmistency of overruling a prior decision with
the ideal of the iale of taw, and to gaupe the respective costs
of reaffirming and overriling a prior esse.  Thus, for exam-
ple, wa mey ask whethor tha rula has prover te be inkdlera-
Ma simply in defying practical workability, Sunfit & Co w
Waskhoa, 382 T 8. 111, 118 (1963), whether the rule is aub-
ject tu a kind of relianes that waould lend a special hardship
Eo the consequences of overruling and add inequity to the
cost of repodiation, ¢ g, Dndfed Stotes v Title Des & Trust
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Co, 65 U5, 472, 496 4 1924); whether related principles of
law have zo far developed ae to have left the old role np
more than a remnant of abandoned deoctrine, aes Priterson
v, MeLeam Credet Chedpsl, 431 UL 3, 164, 173174 (1M8%); or
whether facls have so changed, or come to be sean s differ-
eitly, 85 10 Jare roihal the obd nile of stgnificant application
or jusiifieation, € g, Burvef, snwpre, at 412 [Brandaeis, T,
dizzanting,

Se in this cazc we may enguire whether Roe's centesl rule
hoe been foand unworkable; whether the rule’s Hmitation on
state power cowld be removed without serions inequity to
those who have relied gpon it or zignifimint damape to the
stability of the =ociety governed by ity whether the law's
growth in the intervening years has left Roe's central vule a
doctrinal apachvaniem discounted by society snd whether
Foe's premesee of fact have oo fur chaaged in the ensoing fwo
dereades 53 to render 11z central holding sonehew irvelevant
gr unjustifiable in dealing with the smue it addreased,

I

Althourh foe has engendered oppozition, it has iy no 2ense
proven “unworkable,” zee Garcio v Sow Antonie Metropoli-
tare Troangit duthority, 469 1, 5, 528, 546 (1933], reprcsent-
ing a3 it does & aimple limitation beyond which a2 state law
s unenforeceable.  While o has, of course, required judicizl
aszessanent of state laws affecting the exervize of the choice
guarantesd agsinat government infringement, and slthongh
the ne«d for sueh review will remain 82 5 consequense of
today's decision, the requived determinations fall within judi-
cial rumpatence.

4

The ingueiry iote reliance cuants the cost of 4 rule’s reprdi-
aticn aa it would fall ow thige who bave relied reasonably on
the rule’s continoed application, Sinee the classic case for
welghing reliance heavily in favor of following the earlier
rule ooours in the commercis] context, see Payae v. Tennes-
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#cad, swpra, ab B35, where advance plenning of great precision
iz wozt opviously a necessity, ik iz no camse for 2urprise that
snme Wonld find no relisnce worthy of eehelderabion in sop-
port of Rae,

While neither respomdents nor their emici in 20 many
words deny Ehat the sbortion right invites some relianee
priot te its actnal exercise, one can readily imagine an argi-
ment stressing the diczimilavity of this eaze to one invrolving
property of contract.  Abkartion is coscolnarily chosen e an
unplznned reaponse to the consequence of unplanned activity
or ta the Tailere of convencional bietl conteol, @0d exeapt on
tha assumption that no intaregurse wnull have ceeircred bat
for Koe's holding, zuch behavior may appear o juatify no
reliongs ¢laim. BEwven if melianee oould be claitned on thac
unreplistic essamption, the argament might rIr, aay reliangs
interest wonld be oe nidneneds. This argument would be
premisad on the hvpnthesis that reproduckive plansing sould
talee virtually immediate aeooint of snw sudden restoration
of state authority te ban ahortions.

To eliminate the issue of reliance that easily, however, one
wonld nead to dirmit cognizable rsefiabee o specific instaneoes
of zexmaat aotivitye But fo do this wonld be simply to rofiasa
kn face bhe Fact that for tvwo decades of econnmic and soemal
developinenta, people have orpanized inthnate velationships
and made chiolees that define their views af themselves and
thair places in society, in relianee on the prvaitability of abor.
tion [n the event thet contreception shoeld fajl.  The ability
af women to participete equally in the economic and secial
life of the Mation has een farilitated hy their abifity ta con-
tral thair reproduetive lives, Ees, ¢ g, B Potchesky, Ahor-
tion sl Woinan's Choisa 109, 133, o, T {rev. ed. 1330, The
Coretitution serves hvmon valucs, and while the effeet of
relfance on Boe cannol be exactly measured, nelther cun the
certyin wosE of overruling Roa for people who have ordored
their thinking and living aroomd that eace be dismissed,
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No evelution of legab prineiple has left Roe's doctrinal foat-
Iegs weeker than they were n 1872, Mo development of
constitutional law since the case was decided has implicitly
ar explicitlr leff fAoe behind as a mere survivor of ohsolets
ponstitutional thinking.

It will he rasopnized, of coerss, that Boe gtande at an in-
teracction of twi lines of desigions, hut in whithever daoe-
trinal catapory one reads the case, the resulk Far present pur-
poges Wl be the same. The Ree Court kself placed its
holding in the succession of cases most prominently exempli-
fied by Griswold v Connectiont, 851 U, 5. 473 (I60). See
Loe, 410 TL &, at 152=103, When it is 50 secn, Foe i3 elearly
in no jeopardy, sinee subsequent conetitintional dewelopments
have peither disturbed, nor do they threaten to diminiah, the
seope of yeeognized protection accorded bo the liberty relat-
ing tu iptimate relstionshipe, ehe fainply, and deciainns aboot
whether oF not to beget or bear a child. See, ¢ g, Curey v
Populeaing Services Infernctionat, 421 TL B 373 {1977,
Meore v Fost Clevelond, 4581 11 5. 494 {19770,

Fpe, howvever, may be 2ot nor oply as an exaemplar of
rrigunld Liberty but a5 a rule fvbether o not tmistaloon) of
perzonal autoncmy and bodily intepriky, with doerrinal affin-
ity to casez rocognizing limits on governmental peseer to
mandate medical freatment er to bar its rejoction.  IF o,
our cages gince Koe accord with Fogs view that a State’s
interest in the protection of life falls short of justifving any
Henary override of individual lberty elatms.  Craase v -
recter, Mo, Dept, of Health, 497 U, 8. 281, 278 (1900}, of, & g,
Riggine v, Nevada, 80 U5, 127, 135 (1992, Weslington v
Harper, 494 U, 3, 210 {19900 200 alse, e, 4., Roelin v Califor-
nim, 3E T8 165 (1382, Jocobson v Oawsachuseits, 197
U & 11, 2450 {1908,

Finally, one could clazsify Hoe as swi generis. 17 Lhe cuse
i3 ga viewed, then there rlearly has been no eroclon of its
ceniral determination. The original hobding resting on the
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eoncurrenee of seven Blembers of the Court in 1972 was ex-
pressly aftermed by a majority of six in 1983, sea Ao v
Akron Ceniwr for Reproductive Meolth, Ffne, 62 TS, 416
rAkrge T} and by & majority of five in 1986, see Thornburgh
v Sitieritaee College of Cheteteiciang maad Cynecologists,
47 UL &, 747, expressing adherence fo the constitotienal
rubfing despite legisfative efforts in some Steles Le Lest ks
litnits. More recantly, in Webefer v Heproductive Hanith
Serovces, 442 UL S, 490 (1989}, although bwo of Lhe present
anthors guestiveed the trimester framewmk in 2 way con-
skatent with nur judgment today, see id., at 518 {(HEHMGUIST,
O, ., joined by WHITE and HemneDr, TT1); id, =t E20
1ConwoR, I, commrerieg in pavk and concurring i jurdgs
ment], a magority of the Court cither decided to reafflom o
declined 1o wddress the constitutional validity of the central
holding of Roe.  See Webster, 492 1L &, at 521 (RERNQUIET,
C. 4, joined by WHITE end HEMNEDY, L) id, at A25-506
{Coxwow, L, conoumTing in part and coneuarring in jodp-
mentl; 44, at 587, 853 {Pracwkmue, I, jeined by BErennan
ant Marshall, 31, conenering in part and dissenting in parkh
L., at M 1-568 [STEVENS, I, eoncurring In pert and dissent-
ing in parth

Nor will sourts buiiding upon foe be likely tn hand down
errobeons daeisions 23 a eonsequente. Bven on the azswn)p-
tion thot the central holding of fo2 was in erear, that, error
would go owly Lo the streagth of the state inferest in fetal
proteetion, not £o the recopnition afferden by the Constim-
E1on oo bhe woman's lherty,  The latter aspect of the decision
BEs eomfortably within the feanework ol the Coart’ prior
decizions, inclading Skinter v, Oklafioma ex vel. Willia-
anm, 316 TL 5, DEL {1942 {fristeald, supra; Dowwg v Ty
glwie, 288 U 2.1 (1967); and Fiézenatedf v Hueird, €05 U5,
435 {1472}, the holdings of which are “hol a series of polebed
points,” but mark & “retinnal contincom.”  Pos v i,
267 T &, ab 5dE (Harlan, A, dissenting).  As we deseribed in
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ey v Popaletion Services Defernational, suprir, the lib-
arty which encompasses those decisiona

“ineludes ‘the interest in independence in making cer-
taiin kinds of important decizions.”  While Lhe auter lim-
ite of thiz azpeet of [protected linerty] have nol heen
marled by the Court, it is clear that among the devisions
that an individual way make withot vnjustified gov-
grnrnent interference are persenal dectsions frelabng
to marriage, profreation, conteaception, family relation-
ships, and ehild rearing and edueation.'™ 431 L5, at
624680 (ritacions omitted).

Fhe soundness of this prong of the foe analyrsis 8 apparent
from a einsideration of tha alternative,  If indeed Ehe wom-
ams interest in declding whether to bear and beget 2 ehild
had not been recognized as 1h Ko, the Stete mipht as readily
reetrict & woman's right to choose bo carry a pregnabcy to
term =5 to terminete it, to further msseroal stale interests
in population sontrol, or ewgenics, for exemple.  Yet Row kus
been zensibly relisd upon {0 coanter any euch supEestions,
E g, Arnatd v Homed of Boweaiion of Keorsebin Coundy,
A, ERO B, 24 805, 311 (CALL 1950) (relying upon Aoe and
eonciuding that govermment offieials viclate the Constitution
by coercing 4 minot to have an abortion); dvery w Connty of
Bk, 6680 I 24 111, 115 (CA4 1851) (comnty ageney indocing
teenape pirl to wnderpn wnwanted stevilization on the basis
of mizreprasantacion that she had sickle cell trait): see also
fa ve {heilaae, T0 NI 10, 356 A 24 64T (ralying on Kog in
finding & right to terminate medieal treatinent), eert. detied
gud wamn reeger v Mew Jeraey, 420 TLE. 322 (IR, In
any evenk, bewsese Koel seope @5 confined by the fact of il
comcern with postconeeption potential life, a concern other-
wize lileely to be implicated only by some forms of contracep.
tloa protected independently under Orriswold and larer
megee, Ahy erer in Boe bs wnlilkely to have seliole bemifiee-
tions [n IbUre cases
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4

We have seen how time has overfaken zome of Roe's fac.
tual assumpiiong: advances in maternal health care allow for
hortions safe to the mother later in pregnancy than was
brue in 1974, ses Ak I sepro, a0 428, no 17, and advaneess
in negnatal care have advaneed viabilicy to a point sormewteat
earlier, Compaes Koe, 400 TLE, at 160, with Webster
supid, 48 3153-516 (opindon of REHNGET, O, L) 360 Akron
I, 468 1L 5., at 457, and ., b (FCoNp0n, F, disaenting},  But
these facks go onfy to the scheme of time lipits on the real-
imaliun of competing inferests, and the divergences from Ehe
Tactoal pratoises of 1975 have no bearing on the validily of
Fres central holding, that viabilicy marlz the earliest poind
at. whigh the State’s interest in fetal life is constitocionally
adeguate to justif 2 legizlative ban on nentharzpentio abor-
tionz. The soundness or unsoundness of that conztitutional
judgment i ne senae turna on whethsr viability ocours at
approximetely 28 weelka, a3 was ususl at the time of Sae, 2t
25 to 24 weeks, 85 it sometimes does today, or 2 some mi-
mernt evan slightly earlier in yregnaney, @5 10 may if fstal
respirabory capeeicy tan somehodr be gnhanesd in the foEoms
Whenever it may cepur, the attainteent of risbility mey son-
cinna o serve s the oritiesl feot, juzt z2s it has done cinee
Hoe was decided; which is to say that no chanpe in Hoes
factuzl underpinning haz left its central holding obsolete, and
none supporks an argument for orerruling it

b

Tac sum of the procsdential onguiry o this poine shows
Ross anderpinnings unweakoned in sy way affecting its
zentral holding,  While it haz engendered disapproval, @ has
not beer unworkable.  An entire generaiion hes come of age
free 1o assume Roe's coneept of liberty in defining the capac-
ity of woomen to gl in society, and Lo make repreadockive dect-
210m8; nd erosion of prineijde going Lo likerty oF peragnal au-
tonomy haz left Aoe's centeal holding & doekringl retmpant;
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Reoe partends no developments at odds with other precedant,
For tho analysiz of personal liberty; and no changes of fzct
hawve rendered viahility more ar lass appropraate s the polat
at which the balsnce of inkeresks tipe.  Within the bounds of
normal siere Eseints analysis, then, and 2ubject to the conzid-
erations on which it customarily turns, the stronger argo-
ment is forr affirming Roes central holding, with whatever
degres of personal relactance any of vs may have, nat for
vrerraliag it
B

In & less mipmificant cese, store decdrit analyals eould, and
wonld, stop 21 the poiet we huve reached.  But the sustained
and widespread debate Aos har provoleed calls for some eam-
parizon between that ese anl olhers of comperable ditoen-
sion that have resprnded ta natiomal conlroversies and Laken
on the impress of the controversies addvessed.  Only twa
guch decisional lines from the past century present them-
selvea for examination, and ip each ingtance che posult
reached by the Court acearded with the principles wre apply
Eoday.

The firay exzmple is thet line of mees identifial with
Locharer w Ao Fork, 198 TL 5, 46 (1905), which imnosed sub-
stantbre limitations on leglalatinn llmiting eeonnmle satan-
amy b0 faver of health and welfare regulation, adepting, ik
Justice Holmes"s view, che theory of laissez-faive. fo, ak 75
idizsenting opinion). The Lochier decisions were exempli-
Hed by Adkine v Children's Hospital af District af Colie.
Big, B61 T 5. 525 (1923), in which thiz Court held it e he an
infringement of comecitutiona lly proceered [ierty of corntrast
to reqnire the smplorers of adult women Lo satizfy minimom
wrage standardz,  Fourtoeh fears later, Wea? Coaet Sofel On
v Parrisk, 300 U3 879 (1387), sipnaled the demize of
Lachurr by overruling Adirns,  [o the meantime, the Be-
pregaion had come and, with it, the lesson chat seemed -
mistekahle to most peonle by 1937, that che interpretacion of
contractnal freedom protected in Adkins vestad or fanda-
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menially false factual assumptions about che copacity of &
relatively whregulated market to zakisfr mindmal levels of
hiwrnan welfare. Bee West Cpast Hoteld Co, supra, at 350
Az Juatiee Jackson wrofe of the constitutional crisiz of 1987
gnortly before he came on the bhench: *“The older world of
foighes falre was recognized everywhere entside the Cowt
to be dead.” The Struggle for Judicial Supremacy 85 (1M41),
The: facts upon which the sarlier case had premised u conati-
tutiimal vesniutlon of enedal eontroversy had proven to he wn-
Erue, and histéry'a demonstration of their untrath not only
justifisd but required the new choice of constitutional princ-
ple that West Coged Hotel announced.  OF couwse, 1t was true
that the Court lost svnething by e mizperception, or it=
leck of prezcience, and the Court-packing eriziz only magni-
fied the lozz; but the clesr demonstration that the facts of
econinie Jife were different from those previonsly azsarmed
warranked the repadiation of the old law

The second eomparison that 2Hh eentury history nvites
s writh the cases employing the separate-but-eooal role
for applying the Tourteenth Amendment’s sgual protection
gnarantea. They began with Plewey v Fevpweom, 163 11 5
83T (18491), holdibg thet legislatively maadaked racial sepre-
gatien in public transportation worke noe deniel of equal pro-
tzetion, rejecting the argument that raciel scparation ei-
forged by the legal machinery of American zocicty treats the
hinck race as inferior. The Flessy Gourt considered “che
nnierlying fallacy of the plaintiffz argument to comsizt in
the aazumption that the enforeed sepacation of the two races
stamps the roloved race with & badpe of inferiority.  If Ehiz
e 50, it is not by reason of anything found in the act, hut
gelely becanse the eolored race ehunses 1o put thak constrie
tion upow 16" o, at 551, Whether, a5 2 matter of histori-
cal faet, the Justices in Lhe Plesxy mujority believed this or
not, 2ee id, at 66T, Ké2 (Harlan, J., disaenting), this mader-
stending of the implication of 2egregation waz the staied jue-
riflration for the Coort’s opinion.  But this undeystanding of



Cite ar BIS - 2. 307 (1972 aEs

Cplniun of the Couwrt

the fects and the rufe it waz stated §o justify were repodi-
sted in Brown v Bagrd of Bdueation, 367 UL 5, 483 (1%54)
{Braam, 3. As one corrnentator observed, the question be-
fore the Court in Browrn waz “whether discrimination in-
heres o Lhat sepregation which iz imposed by law in the
twentiath century in sertain specific siates in the American
Uniom.  Awd thet question haz racaning and can find an an-
swer anly on the ground of history and of common knewledge
shout the foete of [ife in ihe timez and places aforesaid,”
Olack, The Lavwinlaezz of the Segrepation Deciaiona, GO "'fa.]e
L. J. 421, 489 (19800

The Gc:url. in Bithen addressed these tacts of life b;-.r oh-
serving that whatever may have been the naderztanding in
Flengys Bime of the povrer of soepregation o stipmatize
those who weve segregated wilh a “badge af xferiority,™ it
was clear by 1954 that lzgrlly sancticned segregaticn had
just sauch an effect, to the poink that rrcially seprrate public
educational facilities were deemed inhereatly tnequal. 847
T 3., at 484485, Seclety's voderztanding of the facts npon
whivh & ronstitetional roling was soughk in 1954 was thns
fundamentully different from Lhe besis claitned for the deci-
aion in 188G, While we think Plouay was wrong the day it
waa decided, see Pleaay, anprz, at AE2-664 (Ilarlan, J, dis-
genting), we must 2lao recognize that the Flessy Court's ex-
Manation for its decizion was so clearly zt odds with the facts
apparent to the Clourt in 1954 that the dereision fo reexamine
Plozgy was on thiz pround zlone not only justificd bt
1T Lired.

West Cocsl Matel and Browere each rested on facds, or an
ungderstantding of facts, changead from thase which farnishad
the claimed jostificationz For the parlier constitntional resoly-
tions. HEach oaze waz comprekenzible s the Court's e
gponse to facts that the sowntry eould underztand, or had
come to undevstand slready, but whick the Court of an ear-
lier diy, a8 it own declarations disclesed, had not been able
to perceive, As the decisions were thue comprehensible
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ther were alse defensible, not merely a3 the vietories of one
doctrinal achool owver another by dint of mumbers (victories
though they were}, ok as applications of constitutional prine
eiple to facts a3 they had not been seen by the Court. bafore,
In constmotional adjudication as sirewhere 0 dife, chungad
eirtumataness muy impose new obligatinna, and the thowght-
ful part of thee Mation could aceept sech decizion bo overrule
a prior caze 55 & respense co the Court’s constitutional duty

Beraase the cases before o8 prezen: wo such occasion it
contld be 2&en a2 no such response.  Beeause neither the fae.
tup]l underpinnings of faeB central holding nor our under-
gtanding of it hasz changed {and heesause no other indication
of wepkenad precadent hag been shown), the Court could nat
pretend By be reexamlbing the prior law with any justifica-
tion bevend a present doetrinel disposition te vome out dif-
gerently from the Court of 1975, To averrule prior law for
tix other reason than that would run counter to the view
repeated in our cases, that a decision to overrule should rest
on some special reazon over and abnve the belisd that a picior
meze was wrongly dacided, Bee, 2 g, Mifchell v, TE T Grang
Co, 416 T2 600, 626 {10T4) {Stewart, J, dgsenting) (4
basic chanpge in the law vpon & grouond no Grmer than a
shange in our rembership invites the populer misvonception
that this institution s fittle different from LUhe Ben pudilical
brenehes of the Goveriment. No miseetceplion rould do
more lasting injury o this Coorc and oo the syetemn of law
whizh iz is our abiding mission to serve”); Mapp v (hio, 367
L1 &= 843, 677 {1961) (Harlan, f. dizacniing].

C

The examinatior of the conditions justifying the repedia-
tion of Adfcins by West Coasd Hoted and Flesey by Broum is
enongh to sugrezt the terrilile price that wogld have heen
paid if the Courd had not overrnled as it did.  Tre the present,
cages, however, as oar analysis to this point makes clear, the
fervible price would be paid for overruling  {ur analysis



Cite az; (6 1), 5. 553 (1995} BH5E
'[:Ipini.-:ln il Hae Coart

wonld noi be complete, however, withoot explaining wiy
overroling Koz centrel holding woold not only reech an un-
justifiable rezulk under principles of e dectrie, bab wownld
goriously wenken the Court's capacity to exercize tha judicial
power and to fanction aa the Bupreme {Hurt of 4 Nation
dediestsd to the rule of law,  To understand why this wouold
be zo it is neeessary to understand the source of thia Coort's
autharity, thae eonditions necessary fov its preservation, and
ics relationship to the eomntry’s understanding of ifself as a2
eonstitutional Eepublic,

The root of American governmental power is revealed
mat clearly in the slence of the pover conferred by the
Cuopatitolion upan the Judiciary of Ehe United States and spe-
cificalky wpon this Court,  As Ameritans of each sueceeding
generation ave rightly told, the Couvt cannat by suppord foe
its deeizionz by epeading woney and, except to a minoe de-
gres, il cannot independently cocres obedience to its decrsss.
The Courls powsr lies, racher, it its lepitimaey, a produet of
substaner and pereeplion Lhat shows ibself in the people's
aocgptanes of Ehe Judiciary ac fit to determine what the MNa-
fion's lJaw means and to declave whak it dermanda.

The vwnderlring substance of this legitimacy i3 of courss
the wavrant for the Cowrt's deciaiona in the Conatitution and
the lezzer sourees of lepal prineiple on which the Court
draws.  Thal substence [s expressed i the Courts apiniobs,
and our enntemparary anderstanding ie sueh that » desision
without principled juatification wonld be ro judicial act &t
all. Buf even when justification is furnished by apposite
legrad principle, somathing tere @& reguired, Because not
every sonscmenliows elaim of prineipled jostifisstion will e
aceppted as soeh, the justifiestinn elaimed most he bevond
dizpute.  The Court must take opre to apeak and not in ways
that allow peoplz to acccpt s decisions on the terms the
Covrt clofms for them, as proonded trely in prineiple, not as
comaromises with social] and politice] pressurez having, @z
aneh, no bearing on the principled choices that the Court iz
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ulliged to make  Thus, the Court’s legitimacy depends on
rowakiog Tegally pringipled decisums wnder ciumestances in
which Lheit principled character is sulliciently plawsible Lo he
aeeapled by the Natinn.

The need for pringipled activn to be peresived oy coch is
imyplicated to sotme depres whenever this, o any olher appel-
lzte vourrt, overrales a prior case  This 2 not to say, of
course, that this Courl cantol give & perfectly satisfactory
explanadtion in most ¢ases.  People undersiani thal sume of
the Constitetion’s language is heed io falhern and What the
Conrs Justiees ere sometimas able eo perceive sipnificant
facts or te wnderstand priveples ef lavw thatreluded theie
pradecessors and Chat justify departures frem existing deci-
sions. Huwever upsetting it may be to those most divectly
affected when one judiciatly derived rule replaces ancther,
the country can aceept some correction of ervor without nec.
graarily guestioning the legitimacy of the Court.

In two eirenmstanees, hnwever, the Court would almost
certainly il to receive the benedi of the doubt a overruling
prior caasg, ‘There iz, first, & point bewond which frequent
reerraling would overtax the country's belief in the Court'’s
good foith, Deespite the vaviety of reazons that may inform
2nd justify a decision to everrule, we cannot forpel thal such
& decision is vzually pereeived (and perseived correckly) ax,
at the leazt, o statement that o pricr deeision was wrmg,
Thore ie a limit to the ateount of error cthat an plausibly be
iputed to prive Courts.  I7 that limit should be excesded,
dizlerbanee of prior rofings wouald he taken as evidence that
Justifialde reexsminatinn of principle had giver way to drives
for perticular vedalls in the ghoet term,  The depitimasy of
the Court wonld fade wath the feequency of its waed)lation.

Thet first pireomstance can be described az hypothetical;
the gecond is to the ooing here and nowe  Where, in the per-
frmence of ita judicial dutiss, the Cowrl decides 8 ease in
such & way ag to resolve the sort of ntensely divisive conteg-
verzy reflected in Koo and those rare, comparable ewses, its
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deciziom haa a dimension that the reachation of the nommal
wse dozs wot carry Tt i3 the dimension present whenever
the Court'zs interpretation of the Constitutior calls the con-
tending sidea of 2 national contraversy to end their national
division hy Zccepiing 2 common mandate rooied in the
Constitution,

The Court i3 not asked to de this very often, having thus
ardvesgerd the Mation only bwice in onr lifetimea, in the deci-
gionz of Bwopn and Foe. But when the Court does act in
thiz wayr, its decision requirez an egually rarve precedential
foree to counter the inevitable efforts to overturn it and to
thwart its implementation. Somre of those efferts may be
mere 1mprincipled cmotional reactions: others may proteed
from pringiples worthy of profound respest.  Bob whatwver
the premises of opposition may be, only the most convikeing
Jjustifleation nder gecepled standards of precedent could :ugs
five tn demonstrate that a later decision overruling the firsc
was anyvthing buk a suerrender to palitical prezsure, and an
unjustified repudiation of the principle on which the Court
skabeed its authority in the first instanes, So to overrule
under fire 0 the absence of the moet compelling reason to
reexamite a watershed decizion would subvert the Court’s
begitimany beyend any serivu: question. OF Bmwsn v
Board of Fdecafton, 343 13 294, 300 {1555 (Rrown 1)
“TIE zhould o witheul seying that the vitality of th(e] coi-
stitutional prineiples {anmuneed in Bropxe 1] eannot be al-
loveed Lo yield aimply hecause of discgreement with them™).

The eountry'a Joss of confidence in the Judiciary wonld be
underacored by an egually certain and equally resmpnahle
cordemnation for another Giling in werraling unpecessarily
and umder pressure.  Hotee enst will he paid by anyvone whe
approves ur implemeants » conztitational dession where it is
unpopular, or who refizses to work to undermine the devizivn
or kg forge ite reversal.  The price tnay be criticism o gatra-
cism, 01 it may be violenee,  Ar exbre price will be paid by
those who themselves dizspprove of the decision's resnltz
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when viewed outside of constitutional Eernna, but who netrer-
theless stregele to accept it, hecauas they respect the rule
af lave.  To all those who will be 2o teated by follvwing, the
Toark implivitly undertakes to remain steadinsg, lest in the
end & price ne paid for eothing.  The promise of constancy,
onte given, binds its makey for as long ac the power to stand
bor €he deciaion aurvives and the understanding of che izzne
has not changed so fundamentatly a5 to render the coratnic-
ment obaolete,  From the obligation of this promise Lide
Court cannot and shoald not sgsume any exemphinn when
ducy requires it to decide a case in conformance with the
Crmatiturion. A willing breach of it would be nothing less
than a hyeach of faith, and no Court that broke §Es faith with
the people could sensibly expeel credit for prineiple in the
decizion by which ik did thal.

It iz true that diminished legitimacy may e restored, but
only slowly, Tnlike the politics] hranches, a Couet thes
" weakenel conld not zeek to regain b3 posibion with a bew
mandate from the wobers, and even if the Chork could sotme-
huw o o the pollz, the losa of it2 principled character conld
_not be retrieved by the casting of s0 many votes.  Like the
rharacter of an individual, the legitimacsr of the Cowt marst
be gurned over time. 3o, indeed, must be the characier of
a Mation of peopte who aspire ta live secording to the rala
of lawe. Thetr belief in Ehemaelves 1a yuch 4 people i nok
readily aeparable from thair onderstanding of the Court in-
weated with the anthority to decide their conatitutinns] ceses
anil zpeak betore all others for their constitntiongl ideatk,  Tf
the Couwrt’s legitimaeyr should be undermined, then, sn wonld
the country be in its very nbility to see iself throvgh its
eonstitutional ideals. The Court's concern with lepitimany
i rut for the sake of the Conrt, but for the zake of the Mation
b which it Js eesponsible

Fhea Court’a duty in the present cases is clear.  To 1373, it
eonfronted the already-divigive iggoe of pnvernmental puwer
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ta ilmie personel choiee to undergo ahortion, for whish it gro-
vided a new rezalidion bated on the due procast puarantesd
by the Fouwrbesinth Amendment. Whocher or not a2 new so-
aial gonzensus is developing on that izzue, its divisivenoszs is
no leas todlay than in 1878, and presswre to overrule the doc-
aion, like pressure to retain it, has sTown only mere intenae,
A& decigion to overrule Aas®s easential holding under the ex-
igting circumstanees wonll? aldress error, if error thers was,
at Ehe sogt of hath profound and unnecessary damage tn the
Crolrt’s legitimasy, and to the Nations eommitment to the
mile of law. IE i3 therefore imperative to adhers to the ea-
sefiee of fdoe's original decisign, &nd we do 50 today,

IV

From what we have said so far it follows that it iz a consti-
tutional liberty of the woman to have some freedom to termi-
nate her pregnancy.  We conclude thak the basie decizich in
Rog wis based nn 2 constitukional anelyaia which we cannot
nmw repudiate, The womans liberty i3 not ao wnlimited,
brrweeyer, that from the oukzet the State canaot show its cone
eern far the life of the unborn, and at a later point in fetal
develnopment the State's inkterest in life haz aufficien: foree se
thut the right of the woman to terminate the preghaney con
be reatricted,

That bringa us, of course, to the point where muneh eriti-
zism haa heen directed at Hae, 2 criticism that always inheres
when Lhe Oourt drawa a apectfic rule from what in the Cone
stitutim is bot & general standard. We coneluda, however,
that the vrgent claims of the woman o retain the ultimate
controd aver her destiny and her bedy, olaims implicit in the
meaning of liberty, require us to percorm that fimetion.  Lib-
erky must not be extinguished for want of a line thal is clesr,
And it falls to us to give some real suhstance Lo the womens
liberty to determine whether to farry her pregnancy to full
LEFm.
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We eonelucda the ling shiould be drawn at viakalily, 20 thal
hwefivre thut tire the wotnan hes a eight to choose to termi-
nate her prognancy. We adhers o this princijde for ewa
reacuns.  First, as we have said, s the doetrine of sfore decl-
pin, ANy adicis] act of line-dawing may zeetn sonewhst
arbitrary, but foe was 2 reazoned statement, elaborated with
preat care.  Woe have twice veafficteed 6 in the faee of great
ppposition.  See Thornlurgh v Avterican College of {Hets-
tricions and Gymecclogists, 476 U5 at 758 Akron [, 462
02, at 419-420.  Althooel we inust overrale thoee parts of
Tharaburgh and Afeon T whick, 0 cur view, ava inconsistent
with ffoe’s statetnent that the Stete has o legitimate interest
Ie proooding che lfe or potonlisl lite of the unborn, see
mfre, at 88E-884, Lthe central premizse of Lhose cases repre-
#ents an unhroken cemmitment by thas Giacl s the essentiz]
holding of Roe. Tt & that premize which we praffirm today.

The escond reazon 15 that the coneept of viability, az we
noked in Raog, is the time at which there iz a realiatic pozeibil-
ity of maintaining and nourishing a lfe outside the womb, ao
that the independent exiatence of the second life can e res-
rom &nd all fairnesze he the ohject of state protection thak now
prerrides the rights of the woman, See Koe v Wods, 410
LS, ai 168, Conzistent with other constiintional norrns,
lepislatores may deaw lines which appear avbitrary without
Lhe necessity of offering a justifiestion. But courts mey not.
We must justify the lines we deavr,  And there iz no line
ather than viability wlich is taorte warkable. To be sure, os
wa have 5aid, thare may ha some medice] develnpments chat
affect e precige poink of vaahility, see supee, ot 860, but
tkhia is an imprecision within tolerable limits given that the
medital commuanity and 21l these who mest apply its dizeov-
evies will continue to explore the matter,  The viability line
2lso hias, a3 a praciical matter, an clemeat of tairnezs. In
zowne broad zensa it wight e =aid that a woman whe fails @
act before viabiliey hag sonsenced to the State’; inkervention
ab behalf of the devalaping ehild.
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The woman's right to tevminate her pregnaney before via-
Lility iz the mesf sentral principle of Aoe v Wade. Jt iz p
rile nf Jaw apd a component OF liberty we cannot renounce

Dt the other side of the eguation 15 the interest of the
Statw jn the protection of potential life.  The fiee Court rec-
ognized Lhe Slete's “important and legibmate interest o
prutecting the potentislicy of baman ble"  fos, Swpro, at
. The weight o be given thizs slate interest, nol Lhe
gtranglh of the wormes’s interest, wes the diffcult guaction
facedt in Roe. We do not need to spy whether eseh of s,
had we been Members of the Court when the valwation of
the stete intereat came befove it a3 an original matter, would
hare eoncluded, as the £es Coort did, that itz weipght is finsuf-
felent o juslify a ban on aboriions prior W viability even
when it = subjact bty certain axerptions.  The matter s not
hefore w2 tn the first instance, and coming 23 it doce after
nearly 20 vears of litipation in Aos’s walie wo are sotisfed
that the iromediate guestion is nob the soundness of Roels
regoludion of the izzue, bal, the precedential foree Lat maat,
be aceorded oo its holdlng.  And we have grneloded that the
ezaential holding of Kor ahauld be veaffirmed.

Yet it st be remembered that Koe v Yeds speaks with
clarity in establishing not only the weornan®s likerty but alse
the Btate’s “impertant and legilimate Dnlerest inopotetial
life.™  Flow, swprm, et 168, That pertion of the decision in
floe has been given ton little acknowledgment snd implemen-
tabion by the Couet in ity subsequent cases. Those cases
decided that any regulation touching upon the abortion deoi-
glon must suryive strict zernting, to be sustwined only if
drawn in narvow terms to further a sompelling stete inter-
esl.  2ed e g, Akbvon I supro, st 427 ot all of the suses
decided under that formulation tap be reconciled with the
holding in Ko itself that the Btate haz legitimate interests
n the health of the woman and in protecting the potential
life within her. In resolving chis lension, we choose to rely
upch o, as apainst Che Jater ounows.
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Foe established g trimester fremewark to gevern ehortion
regulatinns.  Tnder this elaborete bul rigid consleact, al-
muat no regulatien at a1l is permitied during the Grst trjtees-
ter of preghaney; regulationg designed 10 protest Lhe Worm-
e’ health, but not o further che State's indarest in potential
life, are permitted during the seeond trimestar; and during
the third teimester, when the fetns iz viabla, prohibicions ara
permitbed provided the life or health of the mether is not at
stale,  Roe, snprn, at 165-166.  Iost of o cazes sinee Roe
have (nrolved the apolization of roles derived from the tri-
mazter framevwrort.  Bee, @ o, Thovrbivrgh v Avariemn Col-
lege of Qbetetrigion: ond Gyeecologiste sepre; Aeron T
Etepr,

The trimester framework no doubt was erectod b ensure
that the wotnan’s right to choose not beeotme g0 subordinate
to the States interesl in promoting fetel life that her cheice
exists in theory tob rot in fact. We do not agree, however,
that the trimester approach is neceazary to acromplizh this
objective, A framework of thiz rigidity was annecessary
and in itz later interpretation sometimes contradicted the
Btate’s permiszille exercize of its poweers,

Thouphk the woman has a right to choose o f2roinace or
continue her pregnaney before viability, it does not at all
frollw that the =Ztate te prohibited from Caling stepes bo an-
gura that thic choice i thoughtful =pd informed.  Even in
the sarliest stapes of préegrahey, the State may enact rulss
and regulations designed to encourage her to kmow that
there are philesophie and sorisl argumenta of great weight
that can be broughs to bear in fzver of continuing the preg-
nancy to full term and that thera ave procedures and institu-
tionz to allew adopton of unwanted childrken as well as a
gortain deprec of stace assistanes If the mother chonges to
raize the child herzelf  *[Tihe Conatitution dees not forkid
a Brtare or ¢y, persuanl Lo demaocratie processes, from ex-
pressing a preferance for noemal childbirth,'" Webster w
feprodueitie Health Seroines, 492 U5, at 511 (opinion of
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the Court) iquoting Peether v. Mo, 432 U, 5. 519, 521 {1977
It follows Ehat Staces are frea to epaet laws to provide s
reasonable framevrork for a woman to make a decizion that
has 2ueh profovnd and lasting mesning.  This, too, we Ghl
consigient with Koe's ceniral premisea, and indeed the inevi-
Lable consequence of our holding thet the State has an inter-
est in protecting Ehe life of the unborm.

We rojeot the trimester framevork, which we do not eon-
sider bo be part of the essential holding of Bee.  See Webgler
v, Reprodwctive Hexlih Services, 482 1L 5., at 518 {opinion of
Eramguest, .. id, at 5208 ({FConnoee, 1, concureing in
part snd eonourring in judgment] @epcribing the trimester
Pramncwork as “problematic™). Heasures aimed at ensiring
thet & women's choice contemplates the conaequences for the
fetuz do not necezzarily interfers with the right recoghized
in Aoe, plthough these messres have been found to be incon-
sistent with the rigid trimester fratoework antoureed in that
case, A logical reading of the central holding in foe itzelf,
and a wereszary yetobciliabion of the ibarty af the wnman
and the interest of the State in promoting prenatal life, ra-
quire, 1n our wiew, that we abandah the trigester fiamework
as & rigid prohihition on &l previability vepelation aimed ac
Lhwe protection of fetal Tife.  The trimester Iramework suf-
fers from these basie flaws: in itz formulation ic miseoneeives
the nature of the pregrant waman's intereat; and in practice
it undervalues the State’s interest in potentiol e, as recup-
rlzed in floe.

As o jurizprodence relating to all Hhercies save perhaps
abortion has reeagnized, not every law which malkes a right
meove diffienld te exercize i3, ipso facto, an infringement of
that right. An example clarifies the point. Yo bave beld
that not evary hallob aesesa limitation amoumts to an in
fringement. of the right to wore, Rather, che Srake: ane
gratted gubstantial flexibility in eztablishing the feemeworl:
within which voters cloose the candidates [or whom they
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wish Lo wole. Awdersen v Colebrezze, 460 TS, 720, 7%
{1983%; Meovitaw v Feed /02 1T 3. 279 {10527,

The shortion right 15 similer. Mumerna formes of state
regrnlativn might have the inewlental effect of increasing the
wgul or deeregsing Lhe availability of mediea] cere, whether
[ovr abertion e woy olber medics) proceduee. The fact that
a law which serves a valld purpoas, one noE desipned to
gtrile at che right iteelf, hos the incidental effeet nf making
it more diffealt or foone wxpeesive to prooure an mhordion
cannot be enough ko imealidace it Only where state regula-
tion impozes an andus burden o a wnman's ahility o make
thisleeision dowa the power o the State reach into the heart
of the libwerty protected by the Due Process Clanze, See
Hodgeen v, Mewnesofo, 97 U 5, 417, 468-459 {19903 (0*O0N-
mor, J, coneurring in part and concurring in judgment i
party; Ohio v, Akron Center for Heproductive Health, 497
1 3, 502 DL2=-020 <19 fAerpn 71 iopinion of KENNEDY,
Lo Websicr v, Reproductive Health Services, swpre, al 530
(OrConmok, I, coneurring in part and eosneorrieg in judg-
ment); Tharnbyrgh v Aweericon Collegs of Obalefricionyg
and Fineralogists, 476 T, 5., gt 828 (O°Cownor, T, disgent-
ingk Sfmepoulos v Vieginic, 462 TLS. 506, 520 (1983}
{O'CoNNOR, I, concurring in part and eonenrring in jude-
ment); Mlaonned Porentbood Asen, of Bonsae City, Mo, e,
Vo Ashernft, 62 [T 5. 496, 505 (1585) (O CoNMNOR, J, conor-
ring i jwigment in part and diszeniing in part)l; deron £,
462 T &, at 464 (Q'CoNvoR, J., joined by WHITE and EEUN-
quIsT, (LI, dissentingl, Pellotii v. Basrd, 428 O, 5. 132, 147
(176N [ Bellatis I,

FFor the most part, the Court'z early ehortiin mazes ad-
hered to this view In Moher v Foe 432 TL 5. 464, 473-474
(1977, the Conrt explaited: “foe did nos declave zn ungqaali-
fied ‘constitvcional righl Lo an abortton,” as the Ddstricst
Court scomecd to Lhink. Rather, the right protectz the
worman from unduly burdensome interference with her free-
dom to decide whether 1o terminate her pregnancy.” See



Cite as BB L5 25 (139 273

Dpiniaa of {'CoRROR, KEWHEDRY, wnl Z0UTER, JT

alao Dee v, Boliom, 410 T 5175, 198 (1973) (“[T]he inkerposi-
tizn of the haspital abnrtisn eommitkes & unduly rectrictive
of the patients righta™); Bellotid [, sepro, ab 147 (Gtate may
not “impnge undue bukdéns upun & minoe capahle of givieg
ake informed cohsent”); Merréis . Mcoliae, 4458 U5, 287, £14
{19300 feitiog Maler, swpora).  OF Curey v. Fopulalion Ser-
icer friterwetionel, 431 T 5, al 682 (“[TIhe z2ine Lesl oalsl
he applied Eo slate repulations that burden s mdivdoal’s
tight to deeide to prevant cuneaption oF terminate pregnaney
by subetantially imiting aceess to the meana of effectnating
that decision as is applisd to staie statukea thet prohibit the
deciston entirely™,

These conaidzrationa of the nature of the abortion right
illastrate that it is an overstatement to degoribe it 2z a right
to deeide wiether 1o have an aboriion “without interferonos
from the State” FPlonnsd Paventhood of Centeal Mo w
Danforth, 423 U B, B2, 681 {1978,  All ghortion regulabions
interfere o swme degree with a wiomans ahility Lo decide
whelher to lerminate her pregnancy [t ia, A3 & conae-
nuanes, Tl aurprlaing that despite the protestations con-
tained in the original Koe opinion to the effect that the Coart
wag not recopnizing &n abzalute vight, 410 0.3, ar 154155,
the Court's experience applying the trimestor frarnevwork
haz led to the striking Jdewn of zome aborlion peguolalions
which in no real sense depeived wormnsn of the ultimate deci-
gtofl.  Thoge decisiong weent ton far becalse the ripht reccpg.
nizad by Boe 3wy right “to be free from unwarrainted gorerm-
mental intrusion inte mettere 20 ndamentally affocting a
person az the decizion whether to bear or begel a child,™
Ligenastadt v Bafed, 406 T 2, ab 463, Notall povernments]
intruzion is of neesssity unmwarranted; and that brings u3 to
the other bagic Eaw in Eha trimester frameworls even in
Jeoe's tarms, in practice it undervaloes the Srate’s interast in
the potentiol life within the woman.

Foe v Wade was exoress it ils recownition of the State’s
“importand and legilimnets mleresls] in preserving and pro-
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teeting Lhe health of the pregnank woman [and] s protectong
the pirlentiality of hurnan life"” 410 TL 5, ot 162 The -
mextAr framewsrk, hoewever, duegs ol il Boe's aurn prom-
ice that the State has an interest in proteeting fotal fife or
potential e, Roe bogan tha eontradiction by ueing the trei-
trsgater ffamenark to Torbdd any repulation of ahoption de-
slgned to advanes thet interest before vixmlity  fd, &t 1460,
Bulire viability, Koe anil subseoguent cases Ereat all govern-
mental atkeropts Lo influence g wortean’s decisiate oft Teedall of
The potential life within her as unwaresnted. This trest-
ment iz, in our jedgment, incompatible with the recogrrition
fFhat there 15 8 =ubstantial slabe interect i potentizl 1:fe
thervdghout pregrancy.  CE Welster, 482 T B, at IS {opin-
ivn nf REMMgmisT, C. L) Abeon §, supro, at 451 {3’ C0NNGR,
-, disgenting).

The wery natinn thak the Stele has 2 sobstantial inkerest
in potential life lapds to the eopohazion that not all regula-
tioens mmust be deemed vnwemeanted.  Not all bundens on the
right tn decide whethey to terminate a pregmaney will be
undue, In our view, the undue borden standard is the &p-
propriste means of reronciling the Siates imterest with the
womens ronstitntionally protected [iherty,

The concept of an undne birden has been ntilized by Ehe
Court az well 23 individaal Blembers of the Court, incloding
oo of uz, n oways that could be conzideped imeonsiskent.
Boe, o g, Hedgson v Mivresote, supea, at 489-461 {0'Con-
NOR, J, concurreing Ik part and egneurring in judgment);
Aferone I, stepie, al 518-520 (opinton f KENNEDY, J); Thorr-
bavrak v Asrerimer Citllege of Ohetetrintims end Gunerolo-
gigte, seepie, gt 828830 (Q'Cosmwor, 1, dissending); dkron 1§,
sepra, ub 61460 (OPCommoR, J, dissenting), Sarris
Mefige, suprr, at 314, Meker v Roe, 3upra, at 473; Seal v
Doe, 432 1L 5. 435, 448 {1877 Bellotéi 1. supra, at 147, Be-
vagae we set forth a standard of general application to which
we intend to adhere, it ie important o clarify what i meant
by an wndue barden,
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A finding of an wadae burden is 3 ghorthand for the conelu-
gion thoat a sfate vegulation has the purpose or effect of plac-
ing a sabsiantial ohatacle in the path of 3 woman seeking an
abortion of & nonviable fatua. A stakate with this purpose
i5 imralid beceusa the means chosen by the Staka oo further
tha interast in potentiel Hfe must be caleulatad to inforem the
womank'e free ahoieg, not kinder iE. And a stabote which,
while Rirthering the [nterest in potentiel 1ifa or eome otkere
valid ctate mterszt, has the affeet of placing o snbstantial
gbrtagle in the path of & wroman's choice cannot e considered
a permissible meaons of serving ibs legitimate ends. To the
extent that the opinions of the Court or of individua] Jostices
nse the undae burden standard in 2 manner that is inconsist-
ent with this analysis, we set gut what in cur view shouald be
the contvolling standard, Of Me(lesiep w Zend, 499 U 35,
467, 489 (1201) {atternpting “to define the doctrine of abiuse
of the wrik with more precision” after acknowledging tenaion
amang earlier cases),  In our considered judgment, an undne
burden iz gn unconztitational baeden, See Akrown [ 497
.5, st 519-520 (opinten of KENWEDY, 1) Undarstood an-
othar way, we anywer the question, left open in previoas
opinions discuseing the undue horden formulation, whether
a law designed o fowther the Staie's interest in fetal life
which imposez an undue borden on the wornans decision be-
fora fetal viabilify sowld he constitutional.  See, ¢ g, Aleron
I 462 T 8., at 462-462 ((¥Cownor, J, digsenting). The
aMAWET 15 Mo,

Bome guiding principles should amerpe.  What is at stale
is the woman's right o make the plimate degiaion, nob &
pight to be insulated from all others in doing 50, Regala-
tinns which do nn more than create a atewctural mechanizm
by which the State, or the parent ov guardian of a minur,
may express profound eeapect, for the life of the unborn ars
permitlad, if thay kre aol 4 substantial obstacle to the wom-
an's axerrige of the right to chooze, Zoe drfke, av BS0-000
(zddvessing Penneylvonia’z porental eomsent requiremont).
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TTnless, i has chat effeel in her el of choles, a state meas-
ure desipned 1 peragmle her b choose childbleth orar abor-
tinm witl he aphald if resaonably relabed b0 thar ool Hepola-
tinna designed to foster the health of a wonsan seeking an
abortion arc volid if they de nof constitute an undue burdsn.

Even when jurists reason from ahared premises, some dis-
agremment i3 inevitable, Compare Hodgson, 497 U8, at
4RZ 48T (KENNEDY, J., conensring in judgment in parc and
disgenting in part), with ., st 468460 (O"CunnoR, 1., con-
elrring i pert and conenreing in jodpment in part) Thet
5 to be expects] in the application of any legal standard
which muest aceommolate lifes complexity, We noe not ex-
pect it Eo he ntherwise with respeet to the undue burden
standard, We give thia summary;

(a) Tn protect the central might recognizged by Boe v, Wade
while ot the same time accommmadatiag the State's mrofound
intereat i1 potential life, we will employ the undwee burdes
enalysis a3 explained in this opinicn,  A# wodue bovden ex-
ists, and cherefore a provision of law is invalid, If its purpeze
ar effect i to place a sebstantial obetasle in che peth of &
wioreh sacking an abortion before the fotus attgins viability.

{by We reject the rigid tritester Tamework of Goe v
Wade, To promote the State®s profound intereat ie potential
life, throughoat pregnancy the State may tale measurer to
ensure Lhat the womuan’s choice i3 informoed, and measures
designed i advance this inferest will not be invalidated az
long az their purpoze iz to persuade the women to choose
childbirth over abortion. These moazures must not be on
undue barden on the right.

() As with any medical procedure, the Slale may enact
regllarions L Tirther Lhe healtk ar safety of 2 woman seek-
ing an abortion. TInnesassary health regulations thai have
tha purpose or effect. of presenting a substantial obstacle to
a woman aeeking an abortion impose an unduce baedan oo
the right.
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i1 Our adoption of the undue burden analysis does not
diztprb the central holding of Koe v Wade, and we reaffiron
that holding, Hepardless of whether excveptions are made
for particwiar choumatanses, 4 Stske may nok prohibit any
woman from making the ultipnate decigion 1n terminate her
pregnaney before wiability.

fe} We aleo reafirm foe's halding thet "subsequent to via-
Bility, the State in prowoting itz intezest in the potontiality
of buenan ife may, if it choozes, regulate, and even proscribe,
aboreion except where it iz necessary, in appropriate medical
judgrnent, for the preservation of the life or health of the
mother”"  Roe v, Wode, 410 1, 5., ab 1641635,

Theze prineiples control our srzessment of the Pennsylva-
nia statute, and w2 now tuen tn the izsee of the walidity of
ita challenged proviaiona.

The Court of Appesla applied what it believed to he the
undne hiwden sgandard and upheld each of the providgions
exeept for the hushand notificrtion requirement, We agres
sonerally with thiz conclusion, but refine the nndvue burden
analyzia in sccordamec with the principles articulaied shove.
We now eonsider the sepavate statutory seetions at Isawre.

A

Bergase it 38 centreal to the operation of variouz ocher ves
quirements, we begin with the statute’s definition of medieal
cmergeney,  Under the statute, a medical emcergeney s

“Itlhat eondition which, o the basls of the physican's
good faith elinfeal judgrment, so complicates the merlical
eoandition of a pragnent wornan s to meseeslbate the im-
mediate abortion of her pregnaney te avert her death or
for which a délay will ereate serious visk of pubstantial
&nd trreversible impairment of 2 major bodily fanction,”
18 Pa. Cona. Stat, §3205 (19903,
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Petitinnery srgue that the dedfinition 35 too sarkow, @on-
tendigg that it forecleses the poceibility of an immpediate
shortion despite gome mgrificunt heslth risks, If the son-
tention were correct, ve would be required to inralidube the
restrigtive operation of the provision, for the essenlial hoid-
ing of Roe forbids a State to interfere with a woman's choiee
to umderpo an abortion procedire if sontineing ber preg-
nancy would sonstiture a threat to her healeh 410 L5,
at 164, Sea also Hartie v MoRes, 448 1L 5, at 16,

The Diztricek Court found that there wers three sericus
condicions which would not be ervered by the atsinte: pre-
eelampsia, nevitaide abortion, and prematare ruoptured
memnbrane. 744 F Bupp, at 1878 Yet, as the Cowrd of Ap-
. peals pbeervaed, 34T F. 24, ac TOO-T01, it iz undizpuesd that
under some circlmstancss cadh of thess vonditions caltld lead
to an jlfhess with substantial and breversiole sonsequancss,
While the definition could be interpreted in an unconstitu-
tinnat manner, the Court of Appeals construed the phrase
“serions riak™ to include those civenmstances,  fd, ab 701,
It stated; “[Wle rend the medieal emergency exception a3
intended by the Pennsrlvania legislature to assure that com-
pliance with its abortion regulations would not In any war
poze a sipnifleant threat to the lifc or health of a wroman.™
Ihid  As we said in Srockeld v Spokone Arcaeles, e, 472
U 5. 481, 493-500 (1386): “Mormally, . . . we defer to the
ponstruetion of a state stetnte given [b by the [ewer federal
corrts " Indeed, we have £aid Ehat we will defer to lower
sourt interpretations of state Jaw unless they amount to
“plain® evvor,  Polfmer v, Hafman, 3158 1L &, L4, 115 (1543,
This *‘reflecifa] our hetief that district cowrts and courts of
sppeals are better schocled in and move abie io interpret the
lawsz of their respective States’" Frishy v. Schalfy, 487
L3 474, 4682 {1988) (eitation omitted). We adkhers to chak
fourse today, and eoncluda that, s ponstried by the Court of
Aphesls, the medical emerpency definition imposes re vadus
turden vn 8 womans abortiom right.
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We pext tonstder che informed cobsent roquicemant. 13
Pr. Cons. Stat. §32058 (1990). Execpt in & medical emoer-
Eenty, the statute reguires that st least 24 howws before por-
forming an abortion & physician inform the women of ithe
nature of the procedure, the health risks of the abortion and
af childbirth, and the “probable gestalionas] age of e aeborn
ehiid™ The phyzisian or a qualifed nonphysician raust in-
form the woman of the avaikability of printed materiels puh-
lizhed by the State describing the fetns and providing infor-
mation about medical cesistance for childbirth, information
about child aupport @om ihe fzther, and a list of apencies
which provide adoptiom and other services s alternativea
to abortion. An abortion may not be performed wanless che
woman certifies in writing that she has been informed of the
avpilphility of these printed materialz and has been provided
them if she chooses ko view them.

Qur pricr decisions eztablish that az with any medieal pro-
cedure, the Btate moy requeire a woman o give her written
informed comsent to a8 abortion, See Piniimed Sorautficod
of Central Mo v Donforel, 428 U3, at 67.  In thiz respeet,
the statute iz unexeeptional.  Petitioners challenge the stat-
ute's definition of informed congent hecaunse it iaclades the
provizion of specific information by the doctor and che man-
Aatory #d-hour waiting poried.  The conclusions reachoed Ly
a majority of the Justicea in the separate opinions filed today
and the umidie burden ztandsrd adopied in this opinion re-
quire us to overrule in park zome of the Courts past deci-
slong, decisiona dviven by the crimester framework’s prohibi-
tion of all previability regalations desipned to further the
Btate's inferest in fetal life,

In Akvon I, 458 T 5, 416 {1958, we invalidated aw ords-
nance which required that & woman zeelting an abortion he
provided by her physician with specific infeemation “de-
signed to influvence the woman's infarmed choice between
atwrtion or c¢hildhirth.™  Jd., pt 444, Az we lafor dezeribed
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the Avron J holding in Phornbogh w Awserieon College of
Crhstoteicions owud ynecologists 475 L&, af THE, there
wrere tows purported fzws in the Akvon ordinance: the info~-
maition was designed to dizzuade the woman from heving an
abortion and the ordinance imposed "z rigid reguirement
that & specific body of information be given in all cases, rre-
goective of the particular needs of the patient .. . % fhid

Tn the extent Akinw F and Fhoreburgh find 2 constitu-
Liunal wiotatien when the goverhment requites, s b dowes
here, the piving of fruthfol, nonmisleading information about
the pature of the procedurs, the attepdant health risks &nd
those of childbirth, and the “protable westations] zae” of Lke
fetna, those cases go oo fer, are inconsistent with Rogs ae-
inpwledpment of an impartant interest in potential life, and
are gverraled.  Thix iz clear even on the very terms of
ALkvon [ zod Thorpburgh. Thoze decisions, along with Pan-
fordli, recognize a gubstantial government inierest justifving
A requirement that & woman be apprised of the health visks
of aborticn and ehildbirth, £, g, Dewforth, swprr, ak 66-4G7.
It canmot he ouestioned that psyohologicsl well-being is @
facot of health. Mor can it he dovbced thet most women
soivsidaring an abortion would deci the impact on the ferns
relevant, if not dispesitive, to che deeisicn.  [n abtemuting
to ensure that @ wormen apprehend the fe]l consequences of
har deckseen, the Grate furthers the legitimate purpose of
reqluping the risk Lhel & woman may glect 4n ahordion, only
to discovar later, with devasistieg pevchelogica] conse-
quences, that her deciston was not fully :nfermed.  If the
imformsation the Stake requires to e made available to the
woman = teuthful and not mizleading, the requirement may
be permissible

Wee alsn see no reasm why the State may not require doe-
tors to inform g woman geeking an akortion of the availabil-
ity of materiala relating to the conzequences to theo Febas,
gven when thoae tonsequenoes have ne direct relation ko her
health. An example illustraecs the peint.  We would think
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it constitwtional for the Btate ko reguire that in order for
there to be informed conzent co a kidney transplant opera-
tiot the reripient must be supplied with information about
rigka to the donor &5 well as risks to himself or herself A
requirement that the phyzicinn make available information
gimilar to that mandated by che statuke here was dezeribed
in Thornburgh as “mn oatright attemnpt to wedpe the Com-
monwealbn’'s message discouraping abortion into the privacy
of the informed-conzent diabepue bebween the wornan and
her physician,® 4768 U5, at 762, We conclude, however,
that informed ¢hwoice need not be defined in such narrow
orms that all eonsideracions of the effect on the fetus are
trade ireelevant.  Ae we have made elear, we depart firom
thé holdings of dkron [ and Therntragh to the extent Ehat
we permit 4 Skace Ea farther itg legitimate goal of prntecting
Lhe Eife nl the unbren by enacting legislation aimed at enaur-
ing a decision that is mature and informed, even when in so
dning the State expresses a preference for childbirth owver
soortion,  In short, reguiring that the woman be informocd
of Ehe availability of information rclafing to fetal develop-
ment and the assistance available should she deeide w carry
the pregnancey to fulk term i= 2 reasonable measure LG ensurs
an infarmed clwice, one which mipht ceose the womsn Lo
ahooze enildbirth over abortion.  This requivement cannnt
e considered a substantial ohotacle to obtaining an abortion,
and, ik follpws, thers ja no undue burden,

(Cur prior cpass alao sugpeat that the “straitjecher,”
Thornbargh, suepre, a6 Y08 (quoting Danforth, supea, at 67,
n. 8], of particular information which mu:t be given in each
case inkerfercs with a sonstitocional right of privacy between
a pregnant woman and her physician. As a prelimingry
mattor, it 3s worth noting that the statute now hefore s does
tol reyire a physician tn comply with the informed consent
prov isinn: il he or she can demonsirate by 4 preponderanee
of the evidence, that he or he reazonably believed that for-
nishing the informsztion wonld have resulted in a severely
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adverse effect on the physicel or mental health of the pa-
tient. 13 Pa. Cone. Stat, 3205 {1998, Tn Lhds respect, 1the
statute does ook prevent the physician from exencising his or
her mediea] judgment.

Whetever constitutional statns the dootors-petient relation
may huve as a general matter, in the prezent context it is
derivative of the wornens position.  The doctor-patient vela-
Lt does not opderlie or overeide the teo more gensval
rights under which the abortion cight s justified: the right
to make formily decisions ard the right to phyziea]l autonomy
O its own, the doctor-pationt relation here is entitled to
the same soficitnde it weceives in other contoxts. Thus, a
reqUirurent that & doctor give 3 woman cerrain information
as pari nf obtaining her cunsent to an abartion is, for consti-
tutipral purpuses, no different footn & regquirernent thal o
doctor pive certain apecific information abool any reedieal
proeeiure,

All that iz left of petitioners’ avyument iz an asserted First
Amendment right of a physician not {0 provide information
ahout the riska of zbortion, and childbirth, in a manner
imandated by the Stste. To be sore, the physicians First
Amaendment rightz not to speak are fmplisaied, see Wooleqy
v Moynend, 430 T8 7O (1970, but only az part of the
practice of neddicine, aubject to rensonable leensing and reg-
lation by the State of Whoalen v Foe, 420 UL 5. 589, 603
(I5YT).  We see nn cnnstitotiopal infirmity in the recure-
ment that the physician provide the information mandated
by bhe Btzte here

The Pennsylvania statute plse requires va bo reconsider
the holding in Akrawn [ that the State may not reguire that
& phyaitian, o8 oppozed to a qualified azeistant, provide indor-
mation relevant to a woman's informed conzemi. 462 T2,
at 448,  Since there iz no evidence on this record that kequir-
g & doctor to give the inforeeation as provided by the stal-
ute would amount in practieal tarms to a substankal nbstacle
to & womah seeking an abortion, we conclode that it v nob
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an undve borden,  Ovur sases refleat the fact that the Conatl-
tution gives the States broad latitude fo decide Ehat partien-
lar fumectionz may be performed only by licensed profession
ala, even if an objective pzzessment might suggest thai thnee
apmne tazka coukd be performed by othera, Bee Willdomaeon
W, Lree Qpticel of Ckla., Inc., 348 11 8. 453 (1885). Thua, we
nphold the provision 23 4 reasonable means o ensure that
the woman's conzent is informed.

e analyziz of Pennaylranin’s ¥4-hour waiting period be-
tween the previzion of the indormation deemed necessery o
informed consent and the performance of an abortion wnder
the unduee burden siandard requires ns to reconsider the
premize behind the decision in Abron [ invalidating a paral-
led requirement. In Akren Jwe said: “Nor are we conviteeed
that che States lagitimats eonearn that Ehe woman'e desision
be informed s ressonanly gerved by requiring & 24-heuy
delay a3 a matter of courae” 46E 1, B, at 48], We comsidar
that wonchision to be wrong,  The idea thet important decl-
aiona will be more indormed and deliberate it they follow
zome period of refiection does not ztrike 13 as vereasonahle,
particularly where the statute dirccts that important infor
mation begome part of che background of the deeision. The
statote, oz construed by the Court of Appeals, permits avoid-
aneg af Lhe waiting perimd in the event of 4 medics] emer-
genty #nd the record evidence shows that in the vast major-
ity of ¢ases, A 24-hour delay does not oreate any appraciable
health risk.  In fheory, at least, the weiting period is 4 rea-
sonable measure to implement the Seate's interest in protec-
ing the life of the unburn, a messare Ehat does oot amount
to a0 endue burden,

Whether the mandatory 24-howr waiting period is nonethe-
lezs invalid hecavse in practica it is a sybetantial obatacle
e o wormak's choiee B0 terminate her pregnancy i3 a cloaer
yuestion, The indings of fact by the Diatrict Conrt indieate
that becauge of the distances many women must Lravel o
reach an ahortion provider, che practisal effect will often he
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a delay of mueh more than 2 day becanse the waiting period
reyuires thet o woman seeking an abortion make at least owo
visils Lo the nector, The District Covrt alse found tlhar L
matyy inslgnces this will increass the exposure of Wwolnen
gpaking zhortiong to “the harassment and hoztility of anci-
abortion protestors demonstrating outside p clinie” 744 B
Supp., et 1331, As 8 verolt, the Dhetrict Court found that
For those women whe have the fewest financial vescurees,
thoze who must travel lorg distancea, and those who have
difficulty explaining Lheir whereabnubs to huabande, employ-
ers, or otherz, the 24-hour waiting perind will he “particn-
lzrly burdersome.™ I, al 1382

These findings are troubling in aome respacts, hut they dao
not demonstrate that the swuibing pericd constitutes an
undue barden,  We de not doubt that, 3z the District Conrt
held, ehe wabting perind haa the eifect of “increasing the cost
and risk ol Jdelay of abortions,” éd., at 1378, but the Distriet
Court did not ennelude thad the incrcazed costs and petential
delays amount to substantizl chetacles. Rather, applying
Ehe trimeater frameweorls's strict prohibition of all regulation
deaigned to promote the State’s Interesl in potential life be-
fore vighility, see ld, at 1374, the District Court concluded
that the waiking period does wd further the state "interest
in maternal health” and “infringes the phyaician’s diserction
to exevcize sound tmodies] judgment,” id., af 1B7E.  Yet, as
we have stated, ender the undue byrder atandard & State is
permitted to enact perguasive messures which faver child-
birth over abortict, even if those measures do noe farther 2
health inlersst, And while the waiting period does limlk
physician's diseretion, that is not, standing alone, 8 reason o
tmvalidake ik, In tight of the conztruetion given the statote's
definition of rpedical emergeney by the Court of Appeals, and
the Dhstrict Court's findings, we cannot aay that the walting
perind impases a resl health risk.

We also disagrec with the District Coart's consluzion chak
the “partienlarly burdensome” effecta of the waiting period
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ol Bote women require itz invakidation. A partionlar -
dep iz not of necessiby 2 substantial nbatacle. Whether o
burden falls on a parkicular group s a distinet inguicy from
whether it 15 & substabtial obetacle even as to the wornen in
that gronp. And the Disteict Court did not conclude that
the waiting period i3 such an obstacle even for the women
whao are maost burdened by it. Hence, on the reeord before
n2, and in the eontext of thiz facial challenge, we are not
convineed thak the 24.hour waiting period constitntes on
andus knrden,

We are left with the argument that the yarious rapecta of
the informed consent requiremen: wre aneonstitutional be-
cauge Lhey pace Lacrers ip Ehe way of aboebion an demand,
Bven the Broadest reading of fog, however, has ol sug-
pgested that there is a vonstiootionsl right to abortion on da-
mand,  Bee, 2 g, Ooe v, Bolien, 410 W 2., ot 189, Rather,
the right protested i Hoe iz 2 vight to declde to tarminate
a pregoancy free of undue interference by the State. Be-
canse the informed conaent requirement facilitates the wize
exercise of that right, it cannot be clessified as an interfer-
ence with Lhe right Roe protects.  The informed consent re-
quirament i not an uhdue nden an thak right.,

C

SBeition 3200 of Pennsylvanias shorbion law provides, ex-
cept i cases of medical emergeney, Ehat no physician ahall
perforin an sborlion ap 2 magTied woman without receiving
a Bigned staiament frim Lhe woman Ehat zhe has notided her
gpouze that she s about to underge an abortion. The
woman haa the uption of peoviding an alternative signed
statement cerlifying that her hunsband i= net the man who
imprepnated hey; that her husband could not I Jocated; thal
Lhe preghancy 15 the result of apooasal gecoral azzault which
she hus reported; or that the woman elieves that notilving
her pushaond will canse him or someone elze to infist bodivy
injury upen ker, A physician who perfovms at aboretion on



fo- PLANMED FARENTHOOD OF S0 MTHEATIIZHM
PA. = CASKHY

Opinion of the Court

a married voman without recciving the appropriate sipned
ztatemeant will have khis or her license revoked, znd is liabie
to the heshand for damapes.

The District Sourt heard the testimony of TMETous &5
pert witnesses, and made deiailed findinga of fact regarding
the effect of thia skatute.  These neloded:

“2TE. The wast majority of women consult their hus-
bands prior to d-:zmd.mg Lo Cermninare their ]:rreg:nam;.r

"E 0. The ‘I:u:n-.']J.l:.f mjurs’ exceprion muld not b-e in-
voked by 8 married woman whoede hvsband, I notified,
wrnalll, in her reasonable belief, threaten tn (a} publicize
har intent tg have an ahortion to famdly, friends or zc-
quemtaneas; (h) retallate agsinst her In focure child eoe-
tody ar divares praceedings; W) inflist perehologiead in-
timidation o emotiosal harw apar her, hor children or
gther persons; (d) inflict bodily harm on other person:z
auel &s childven, family memberz or other loved ocnes; or
{e) wae his contro) over Gnances o deprive of necessary
moniss for hevaelf or her children. . ..

“28l. Stndiss reveal that family viclenee aeours in tern
millioh fumilies in the TInited States.  Thic figure, howe-
ever, & a vonservative one that subsBantially ondee-
states (heriuse batkering (s usually not reported aetil it
reaches life-threatening sroportinnz) the actual numtber
of families affected by domestic violence, In fact, re-
searchers eswmate that one of every twp women will be
battetzd at zome time in their life, . . .

"ER2 A wife may not eleat to notity her limzkband of
hor intention to have an abortion for o vartety of res-
suns, includemg the hosband's illness, concern about her
owh health, the imminent feilure of the marriage, or the
husbands absululs eppositivn 1o the abortion, -,

"283. The required filing of Lhe spowsal cungsent [
wonld reguire plaintiff-elinies to chenge their conrseling



Cite am #6105, B2 (12 520

Qpinion of the Coart.

procedures and foree women to reveal their mast in-
timare decisiongnaking on pain of criminal zanctions.
The confilentiality of these revelations eoull not be
grarantead, aince the woman's recorda are not immune
fromn subpoena. - ..

TR, Women of 2]l clasa levels, educational back-
groundz, and racial, ethnie and eelipions groupa are
bakctered, . . .

28h, Wite-battering or abuae can take on many phys-
ical and paycholopienl forms. The natwre and seope of
the batiering can tover a broad range of actiona and be
mmesome and torturous, | . .

“286. Married wernen, victime of Dattering, hare boan
kitled in Pemnzylvanin &nd theoughoab the Engted
Stares. ...

“gdv. Batiering can often involve & anbatantial
amount of sexual abuge, ineluding merital rape and
sanial mutilakion. . . .

288, In a domestie abuse situstion, it 15 common for
the battering husband to also abuse Ehe children in an
attempt to sostss the aife |

“229, More notifieation of preghency is fregoently a
flashpoink for hattering and viclenee within the farmily
The munker of batterjng incldents s high during the
pregnancy and often the worst abuze can be associaced
with pregnancy. . .. The battering huzband ey deny
parcatage and wse the proghnorey as en excese for
ahnas=, ., .

“k80. Bucreey typically shrouda  abusive families,
Family members ave instroeted not to tell anyons, eape-
rielly police or doctors, about the abuse and viclence,
Battering hosbands often threaten their wives or her
children with further abase if =he welis an outsider of the
vinlenea and telle her thet pobndy will balieve har, A

ttered woman, therefors, is highly unliely to diselose
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the vislence agzinst her for fear of retalfalinn by the
abuger. ...

"2, Hven when confronted directly by mediral pes-
gonnel or other helping professionals, battered women
cfbert will rud aciemil 1o Ehe batlering because they huve
nof admitted to themaefves that they are battered, | | .

“E04. A woman iooa shelter or g zafs hotese anlaowa
tp aer hushand is not ‘reasonably hlkely’ to have bodily
harra inflicied vpon her by her batterer, however her
attempt o bl her hoaband porsvant W seelion $209
cotild zenidentally dizclose her wheveabnuta to her hna-
bard, Her fear of future ramifisations waolidl be realis-
tic under the clreumestaneces.

“BUG, Marrital cape 15 rarvely discuszed with others or
reportsd to Jaw enforeerment apthoritles, and of thouwe
veportad only few are prozecutad. . .

“ROE. Tt s commeb for battered women to kave sexoal
intersonrse with their husbands to avoid being battered.
While this Lypa of coeveive sexeal ectivity would be
sponaal sexual assaunlt as defined by the Ack, manwy
wirnen may oot eonsider it to be so and others would
fear dishelief, . ..

“207. The marita] raps exeeplion L seelion S50 can-
not be claimed by women who are vietims of coeroive
gaxual hehavior ather thaw patetration. Thea S0-day re-
porting requeizement of the spousal sexurl aazault atat-
ute, 18 Pa. Son. Stet. Ann. 4 5218(0), furthar narveows the
lugs of spxnally abused wives who man elaim the excep-
tion, since many of these women ey be peyehologically
unuble tn discusa ov report the rape for several years
after the ineident. . .

"208. Berawse of the natura of the hutlering relation-
chip, battered women are unlikely to avail Ehemselves of

. the exeeptions to section 2309 of the Act, repardless of
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whether the section applies to them”  T44 I% Supp., ab
1IA0-13G2 (noknole oemillad),

These [ndings are supporled by slodies of domestle vio-
lenes.  The Armerican Medical Aczociatinn (ARA)Y has pub-
lichied a swmrnsry of the reeent resedreh in this field, whick
Indicates that in at averape 1E-manth pariod it this aoentey,
approximately tvweo million women are the victims of severc
assaults by their male partners.  1a 2 1985 sarvey, woinet
reported thai neavly one of everv cight Imsbandz had as-
zanlted their wives during the pazt year. The AMA wiews
these fipures as “marked underestimatesz,” becanse the na-
tare of these incidents dizecurases women from ceporting
them, and becanze swveys typically exclude the wory poor,
those who do not speak English well, and women who are
homelesa or in institutions o hospitals when the survey is
contdacted.  According to the AMA, *[rlesearchers on iEmily
vinlepce agmee thak the Ere incidence of purtner violencs is
probably deesdife Ehe sheare eskimates; or foor million sererelr
aesaylted women per year, Btodies on prevalence supggeat
that fram ope-fifth tn ane-third of all women will be phyei-
cally azzaulted by a partner m- ex-partner during their lifs-
Litne™  AMA Coupeil ob Sejentifie Aflajrs, Vidlence Against
Wotnen 7 {1831} iemphatis in origingl). Thus on an aversge
day in the United Btates, mearly 11,000 wotnen are Heversly
azsanlted by their male partners. Many of these ineidents
invalve sexoal assavlt. Jd., af 3-4; Bhiclds & Hannele,
Battered Wives® Heasctions to Mavital Rape, in The Darl
Side of Familiea: Cwrrent Femily Violenee Research 151,
144 (D Finkelhor, R, Gellez, 3. Hataling, & 3. Straus eds
1923r  In fmmilies where wifebeating tekez plece, mors-
ower, child abuse iz oiten present az well.  Violanee Against
Women, sugra, at 12,

Other studies fill in the rest of this troubling pieure
Phyzizal wviolenee iz only the mozt wisible form of abuco.
Peyohological abuse, partenlarly foreed sociol and economie
Isolation of wiomen, is also common. L. Walker, The DBat-
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tered Women Syndrome 2728 (198d).  Bany viclims of do-
mestic ylidenee remain with theit shesers, perhaps hecanse
they petcelve no sdperior allernative.  Herbert, Silver, &
Ellard, Coping with an Abusive Belationzship: I. How and
Why do Women Stav?, 58 J Marriege & the Famity 311
¢1891%  Manv ebuzad women who ind temporary refupe in
shelters return to their hushends, in large pard becanse they
bave no other souree of income.  dpaire, Why Do Theyr Re.
turnt Ahtsed Wives in Sheléera, 30 J Met. Agan. of Social
Worleers 350, 302 (1985).  Eeturning to one’s aburser can be
dangerous, Haeent Federal Buvean of Terestigation atatia-
ties disolose thot 8.2 peresnt of all homicide vietime in the
United Statos are killed by their sponses,  Mevey & Salts.
man, Fatel Violenoe Among Spouscs in the Tnited Stalcs,
1878=55, T8 Awm. J, Fobliz Health 585 {1058,  Thirty percent
of female homicide vietims arve killed by theivy male partners.
Domestis Violenge: Terrorismn in the Home, Hearing before
the Buboommittee on Children, Family, Drups and Alschol-
ism of the Benpate Oommitees on Labor and Humsn He-
gources, 10iat Cong., 8d Scss., 3 {1990,

The limited research that teas been conducled with easpect
to molifying one’s husbawd abuiil en aboction. althrogh in-
valy iy semmples Loe small b be representative, also aupporte
the Dastrict Court’s findings of fart, The wast majority of
women ntify their male partnera of their decision to obtain
an abortion, In many casea in which married women do not
notify their huabanda, the pregnancy i the result of an ex-
tramarital affair.  Where the husbend is the father, the pri-
mary reason women do not aotify their hushands iz that che
huaband snd wife me experiencing marital difticulties, often
aceoronanied by imcidents of violenee. Hyen & Flutmer
When Married Women Have Abortions: Bpovsal Nolifieation
and Marital Interaction, 51 J. Mareiage & the Family 41, 44
(14851,

This information and the District Court fndings re-
inforce what eommen sense wonld soggect. Tnoowell-
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fapctioning merriages, spoases diseass importaont intimeatse
dercisinms surh as wiether Lo bear 2 ctuld. Pul Chere are
mlllians of wamen in this eountry whe are Lthe victims of
rapilar physical and paychological atmse at the hands of
their husbands. Showld these women become pregnant,
they may have vory posd reazons for not wizhing to intorm
their hesbandsz of their decizion to obtain an abortion. Many
may have juatifiable fears of physical abuze, bot may be na
leaa fearful of the consequences of reporting pricr abuze to
the Commonwealth of Pennsylvania, Many may have a reg-
somable fear that notifiring their hughands will provoke fur-
ther instanecs of child abueec; these wonen are not exempt
frorn 53208 notifleation requirement,  Hany may fear dov-
asteting forms of peicholegical abuse from their husbands,
tneluding verbal harassment, threats of fulare vaolengs, Ehe
destroction ol posseskions, phrsical confinement Lo the home,
the withdrawal of financiat support, or the disclosare of the
ghovtion to family and frienda. Theee methods of psreholog-
] abuse may act as even more of & detesront to notifieation
than the possibility of phorsical wiolenee, but women who are
the vietims of the abuse are nol exernpt Meoen §3200% nidil-
caticet requirement.  And many woreen who are pregenant, ag
# result of sexna] asgandta by their boshands will be unghle Bo
avail themselves of the exseption for sponanl soxusl azsanlt,
§ 220003), becouse the oxesprion roeguives that the woman
have notified law enforcement anchorities wichin 30 days of
the assanlt, and her hoshand will be oolified of her report
onee Bn invectigation beglns, $312300), I anything in this
field iz certaih, it i3 that victims of spousal sexmal aszanlt arc
extremely reluctant to xeport the abuze to the goveenment;
henes, a greal many spousat rape vietims will nol be exempt
Eromn the notificstion requiremesnt imposed by § 3205

The spnusal potsfication requirement is thus ety o pre-
vant 4 ajgnificant number of women fem obtainbog an abor-
tior. It does not mercly make abortions a little more diffi-
cult or expensive to obiaing for many women, it will impose
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a mebsbantial obstacte,  We musé not blind ourselves to the
fact that the significant numbear nf women who fear for their
gatety and the zafety of their children are likelyr to be de-
tepred from promwing an shovtion &2 surely as if the Com-
momwesaltn kad oetlawerd ahortipn in all cazes.

Resnondents atbempt to aveid the conclusion that §3205 is
imvalid by pointing oub thak i impeses almost oo harden at
all [or Lhe vast majerity of women seeking shortions. They
begin by noting that only aboot 20 pereent of che women
who abtain gbortions are married. They theh pote thatb of
theze wornen abaut B pareent notify their husbands of thaie
wwn vohtivn.  Thus, respordents argue, the effects of § 3208
are felk by only une pereant of the women who nhiain abor-
Lions.  Respondents argue thet sinee some of these women
will be able o iy their hoshants: withint adverse omge-
fueness or will qualify far ane of the exceptions, the atatute
affeeta fewer than one percent of women e=eling abortionz,
For thir rrason, it ia asserted, the stabtate cannet be invalid
on its izce.  Bee Brief for Bespondents #3=58.  We dizagres
with respondents” basic method of analysis.

The analisiz does not end with the one peveent of wimen
upon whom the stafsite operatss; it bogine there.  Legpisla-
tion iz measured for consistancy with the Conscitutiot by its
irapact on those Whwe conddet B affects. For example, we
wrall ot say that a Jaw which requirea 2 newapaner to print
a andidates reply lu an unfaverable edicorial is valid on its
[ace hepause mosl newspapers wonld adopk the policy even
ahzent the law  Bea Minwt Herald Publiching Co v, Toe-
wilto, 418 T 5. 241 (1974). The proper focus of constitu-
tional inquiry e the group for whom the law iz a restriction,
nck the group for whom the law is irrelevant,

Respondenta’ argument itzelf gives implicit recognition to
this principle. at one of its critical pointz. Respondents
apeak of the ane percent of women szeking aboriinns who
are married and would ehaoga net to aotify Lkeic heebunds
of their plans. By sclecting as the contralling elass women
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whe wisk to obtain abortions, rather then all wemen or all
prepnanl women, respohdents in effeet sonesde chat § 5200
mittst be judged by reference o those for whon it = ar actoal
rather than an irelevant restriction.  Of cowrse, as we have
gaid, §320%s3 real target iz narrower sven than the class of
wornen gecliing abortions identified by the Etate: it is mans
ried women seeking xhortions who do not wish to nofify their
huzbands of their intentions and who do not qualkify for one
of the atatutory exceptions te the notice requirement. The
unfortunsie ret persisting conditions we docwment above
will mean that in & large fraction of the coses in which § 3209
i relevant, it wrill oporate ss a zubstantial ohetaele to a wom-
an'z choies to underge an abortion. 1t iz an undue burden,
and therelore invalid,

This sanelusion 15 in ne way ineonsistent with oor decisinma
aphulding parental notification or consent requirements.
~ee, e, Afran JX 497 T2, at 210=51% Sellotil v. Baird,
443 TLE, 62¥ (1970 Beliotti 1) Plownsd Porenthood of
Cerfral Mo v Dasforth, 428 U 2, st 74 Those ensct-
metits, and our judgment that they are constibutione], are
bazed on Lhe quite reasenable assumption thet minors will
beneft from conzulbation with their parents and that chil-
dren wil] often not realize that their parents have their best
interestz at heart. We connot adopt 2 parallel azsnmption
aDout adubs wormest.

We recopnize that a husband hes a “desp and proper con-
tern and inberest . . . in his wile's pregnancy and in the
growth and development of the fetus she i3 camring.”  Dhaee
Joréh, pugpaa, at 89, With regard to the ehildreém he haz fp-
thered and ezised, the Court hes recoynized hiz “rognizable
and substanlial” jnterest in their custedy. Sfanley v It
oy, 40B T, 5, 145, Gal-652 (19T2), see also Quillodn v. Wal.
cotf, 43¢ T1 3. 246 (1975), Caban v Mofinriried, 441 11 5. 380
(1979 Lafe v, Aobertson, 463 110 5, 248 (1983).  If theae rases
eonderned a States shility to requite the mother to notity
the father before taking snme action with respect to @ living
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cBildd radsed by bolh, Therafors, W winald be ressonable Lo von-
clude sz n prneral matter that the father's inkerest in the
welfare of the child and the mothers interest ore equal.
Before birth, howovar, the [osoe tabes on 4 very different
cost,  Ii iz an inescapable biological fact that state repgola-
i wilhy raspesl be the child a wrosn i careyang will heve
a far greater impact on the mother's liberty thae on the fa.
ther® The effecc of stace regulation on a wontan®s pro-
teeted hberty 13 douhly deserving of gerotiny in auch a case,
a5 the State has tonched not only upon the private sphers of
Lhe faroily bul opon Lhe very hodily integrity of the pregnact
woman. O3 Crugan v Director, Moo Depf, af Headfh, 497
TLE, 5t 281, The Coart haw held that “when the wife and
the hmsband disagreoc on this decision, the view of only one
of Lhe bwo marriage pertners can prevail,  Inasmuach as it s
the womana who phystcally begrs che child and who is the
moare directly and immediately sffected by the pregnenoy, az
betweon the twe, the balance weighs in her favor"  Do-
Sorrth, supere, st 7Y, This conclusion rests upon the basic ne-
ture of merriage and the narre of onr Constitation: “{T)he
marita] ronple (s not an indepandent antity with a mind and
herrt of itz own, buk an azzociation of two individuals cach
with a separate intellectuul and emotional malksep,  If the
right of privacy means anything, it ks the right of the indi-
ifducl, married or single, ta be freg from opwarranted goy-
ermnentzl intrusion inte matters 20 fundamerntally aifecting
£ persun we the decision whether Eo hear ov heget a child.”
Eigenatadi . Baird, 4056 1. 8, at 455 (rnphasis in oviginal).
The Constitption protects individuals, men and women alike,
from unjustified state inteiverance, ever wheon thet intorfor-
nee is enacted into law for the benefit of their spouses.
There was a titee, not 20 long age, when a different under-
standing of the Tamlly and of the Conatitution prevailed. In
Eroclanel? v, Sfafe, 16 Wall, 130 (1873), three Memlorz of this
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Court reaffirmead the cormmon-law principle that “a woman
had ne legal existence sepacate from her huzband, who was
regarded a3 her head and representatjve in the social skare;
and, pelwithstanding some recent modificationa of this civil
atatus, many of the special rules of Jaw Aowing froin 2nd
tlependent upom thiz cardinal principle skl axisk in full foree
in moget Srakes ” [, ac 141 {Bradley, J., joined by Swagme
and Field, X, concorring in judgment). Only cne genera-
tipn huas passed sinee this Ceurt observed that “worman iz
atill reparded 58 the center of home and family lif=e," with
attendant “apseial reapongibilitiea™ Ehab preeloded Dfl and
indepeydent legal atatps under the Constifution. Hoyf w
Florida, 368 TL 5. BT, 62 (0%01). These views, of counse, are
o omper eontiztent with our understending of che family,
the individual, or the Conzatitution.

In keeping with our rejection of the common-law mnder-
standing of a woman's role within the family, the Cowrt held
in Doofireth that the Conatltntion dogs not permit a State to
require & mmarvied woman to obfain her husbaad’s consent
kefore undergoing an abortion, 428 11 5., at 62, The nrin-
ciples that puided the Opurt in Dasforth should be our
gnides today,  For the great many waemen who are victima
af abuce nflicted by their hushends, or wheee children are
the wicktimz of euch zhuee, & eponsal notice requirement en-
ables Lthe huesband o wield an effective veto over his wife's
decision. Whether the prospect of notification itself deters
such wornet feom seeking abortions, or Wwhether the hus-
hand, through physical foree or psychologicsl prossure or
EROROMDIE coereion, prevents his wife from obtaining an ahor-
{ion untd] it iz toD date, the notice reoudrement will often e
tantamount Bo the veto found unconstitetional in Danforih.
The women tooal affected by thig law—Ehoee who most rea-
sonably fear the conzeguences of notitying thelr hushands
that Lhey ae pregnent—are in the gravest dangen
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The huzband's interest in the lide of the child hiz wife is
carTying does not permit the Btate to crmprower him with this
troubling degree of authority over hiz wife, The contrary
view leadz o consequences reroiniscent of the corctmon baw
A Imzband has o erforceable right to reqguire 3 wile L al-
wise him before she exercises her persondl choiees.  If o hils-
band’s inksrast ih Che potential Life of the child vatwaighe a
wifes libertsy, the State couid require & tnarcied fromabe bo
notify her husband before she wees a pustfertll ation sontra-
raptive. Terhaps eexl in Time would be a statute requiring
pregrnanl marrisal wormen W ookify cheir hushends before
angaging in eondact cansiog eiske tn the fetues,  After all, if
Lhe hushand's intereat in the fetus" Refety ia 2 sufficient predi-
eate for atute regulation. the Btate could ieazonakly conelude
that pregonant wives should notify their heshands before
drinking alzahel or amoking, Perhape married womer
gshonld notify their huspands before using contraceplives or
beiore undergoing any type of surgery that may have compli-
cationtz afecting the hushand's interest In ks wifes rapre-
duative orpans,  And if a Bushand's interest Justifies noties
in any of thess cases, one might reasonably argue that it
juslifies exaelly what the Danforth Court held it did oot
juskify—a requirement of the hushand’s consent as well A
Stake may not give to A man the Kind of dominict orar hiz
wife that parents exercize over their children.

sectinn 3200 embadies & view of marriage consohant with
the common-law status of marvied wornen but repugrnant e
our present nnderstanding of marvriage and of the nalore of
the righis secured by the Constitution.  Wormen do ool Tz
their constitedionally protected liberty when they marry
The Cornstitntion peotects all individuabs, male o female,
married or uwwimarricd, from the abuce of governmental
EowreE, e Where that power i emoleyed for the suppesed
Lemefle of a rembeyr of the individoal's family,.  These conaid-
erationz conlrtn vur conelusion $hat § 320K is invalid,



Cika ms: BOZ LL 20 833 (1B £35

Opiniun of 0'Cottr, KENNEDY, and S0UTEF, .

I

W pext ronsider the porental consenl provision.  BExeept
in a merdiral Ewergency, an unamancipated Young W0
mider 18 may not obtain an abortion unless she and one of
her pareats for paardisn) provides informed conzgent as de-
fined shove. If neither & parent nor a poardian provides
canaent, a courk may authorize the performance of an abor-
tion upon a determination that the young woman is mature
and capable of giving informed eossent and as in fect given
her informed epnsent, or that en abortion wonld be in her
hesk intaregis

We have been oiter raost of chiz ground before,  Our sises
ectablizh, and we resffire teday, Ehak a Biate may require a
minoy aseking an abortion co obtain the consent of & parent
or guardian, provided that there is an adequate judicial ba-
pass procedure. See, e g, Akron [1, 497 UL B, at 310-515,
Modgeon, 497 8., ac 481 (HFCoNpoR, L, ronemrring in perl
ard coneurring in judgroent. in party A, al 187501 (KEN-
NEDY, J., ecnoncring in judgment in part and cissenting in
part); Akron I 462 11 &, at 440, Beiledds [, 4423 T, at
645=544 {plurality opinion),  Under these precedents, in cur
wieyy, the one-parent vonsenl requiremenl and jodicial bypasa
procedure are vonstiluliobal.

The only arpumenl made by petitioners respecting tlus
provlalin and to which our prior decizions do not speals is the
eententiun thak the parental consent requirement is inealid
beeause it requires infermed parental consent. For the
mist park, petitioners” argoment is a roprize of their areu-
menl wilh respecl te the inforteed consent requirernent in
generdl, aml we rejacl i (or the reasons given albove.  Lin-
deerd, snma of the provisions repaeding informed consent
have particuluy foree with respect to minogs: the waiting pe-
riod, far example, may provide the pavent or paventsy of 1
pregnant young woman the oppartunity to conaalt with her
in private, and to diseusa the consequencea o hev regiaion in
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the context of the values aad wmora] o religions prineples
of their fomily.  See Hodgecn, aupra, ab 44b-44Y9 {opinion of
STEVENS, L

E

Under the recordkeeping and reporting requivements of
the stalute, every facility which pecforms aborlions Is re-
quired Lo file & report stating itz name and address az well
as the heme and address of any related endity, such az a cons
trolling or subzidiary ereanization.  In the epse of state-
funded institutiens, the information heepmes publie,

¥ar gpuch abortion performed, a repoct must e fled idenkl-
frimr. the physiclan (and the serond phveivias where -
quiredy; the faciliby; the reberring physiclan o apgencey; the
winnans apee; the mmnber of prior pregrancies armd pelor
abortions she has had; gescational age; the type of ahortion
procedure; the date of the aborticay whether there were any
pre-existing medics] conditions which would  momplirate
pregnancy; medical somplicatione with the abnrtion; whers
applicable, the busis for the determinubion thak the abnrtion
vwas medically nececsary; the weight of the aberted fetus;
ardl whelher the woman was married, and i =0, whether no-
tice waz provided o the hasis for the fallure w give notice.
Bvwersy abortion facility rmszt also file quarterly reports show-
ing the number of shortions pertormed broken down by tri-
meater, See 18 Pa, Cops, Stat, 5§ 3200, 8214 (1901, In all
evants, the identity of erch woman whoe has had an abortion
remang confidentizl

In Daaforte, 478 UL 5, ab 8, we held that recordkesping
aid reperting provisions “Lal are resscnably dirscted Eo Lhe
preseryvation of maternal heaith and Lhal properfy respect o
paticnts confidentiality and privacy arve parmissible” We
think that under this staocaed, all the provisions at issue
heve, exeept that relating to sponsal notice, are conetitu.
tional.  Although they da nnt relzte to the State's interest
in infortaing the wotsans choee, they do relate o health,
Thix eolleetion of informakion with resaect b actual patients
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iz a vital element of medizal research, and 2o ic cannot be
apid that the requirement: serve ne purpose ocher than to
ttake abortions more diffienlt. MNor do we Aod thet the re-
quirements impose a subetantial obstaele to a woman's
chojee AL most they wipht mceeaze the cost of aome abor-
tioms by a slight amount. While at some point increased
eost could heeome a aubscantial obstacle, thera is no kuch
showing oo the resord before us,

Enbzection (12) of the reporting provision requires the re-
porting of, among cther things, 2 married wotnan'z “Peazon
for fzilure to provide notice” to her husband, 52140012}
This provision in effeck reguires womnen, as a condition of
obtaining an =horlion, 1o provida the Commonwealth with
the preciae information we have already reeoghized that
many wiman have precsing reasons not to revezl.  Like the
spousal motiee requiremment jtself, thiz provisiom plaees zn
undus burden on o wordan’s choiee, and must be invalidated
For that 1eason.

Vi

Qur Constitulion is a covetnant running fom the first gen-
pration of Armericans to us and then to future generations,
[t is a colerent suevezzion. Each generation must learn
anew thet the Conetitntion's written terms embody ideas and
aspirations that must 2urvive more ages than ome.  We ax
copt our rezpomgibility not o retreat from interpreting the
full meaning of the covenant in lisht of all of our precedenta,
We inrolee it once apain io define the freedom puarent=ed by
the Constitution's own promise, the promiee of liberty,

* * T

The judgment in Woo 91-302 e affirmed.  Tae Judgiment
in Mo, 91-744 38 affirmed in part and reversed in part, and the
eaee is remended for proceedings conaistent with thiz opin-
icn, including conzideration of the guestion of peverability.

ft t7 2 ovdevad.
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Beleatod Frovisions of the 1988 and E989 Amencments to the
Fannsylvania Abortion Control Aot of 1S

12 PA, CONE. ETAT, {13905
afami. Defindrions.

“‘dfedical emergency,” Thab conditior which, oo the besis
of the physiriana gond fuith clinieal judgment, 2o complicatas
thr medieal eondition of a pregnanc weitan a2 (0 necessitaie
the immediate abortion of her pregnancy to avert her death
ar freor which a deley will ereate 2evious risk of substantial
and ivreversible impairment of major bodily funetion.”

"5 3205, Infurmed conaent,

“{a) General rule—Ne shortion shall be performed or in-
duced extept with the viduntary and informed consent of the
woman unoen whom the abwortivn s o be percformed or in-
e, Taxespt in che case of 8 teediea] smergency, tonsent
to an abortion is voluntary and informed i7 and only if:

“1) At least 24 hoars prior to the abortion, the pharsi-
oian who iz to perform the abortion ar the referring phy-
gigian haz orally informed the woman of;

“[i} The nature of the propored procedurs or
trestment And of those rielkr and alternatires to the
procedure or treatment that & reasopable patient
woanld ecomsider taterial to the deeizion of whether
or ok to vodergo he abortion.

“[i1y The provable gestationz] age of the unborn
child at the time the abortion iz to be performed,

'“iii) The medice]l risks associated with caveyving
her child to term.

“[2} Atlesst 24 hoors prinr to the abortion, the phsi-
ewan whao s to perform the sbortion or the referring phy-
sleisn, or 4 gquelified physicar assistanl, health sare
practitioner, techbician o social worker (o whom the re-
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apongibilicy has been delepated by =ither physician, has
informed the: prepnank waman that,

“{i) The departmenl publikhes printed materials
which desgoritee the unbworn ehild aad lizt agenciss
which offor alternstives to aboviion and thac she
hagz a right to revizw the printed materials and that
a copy will be provided to her free of charge if she
chanags to review it

“fiit Medical assistance benefils may be available
for prenatal care, childbireh and neanatal care, asd
that roore detailed information ch the availability of
anel azzistanee b contained in the prinksd waterials
pullizhed by the deparsiment.

“(§ii} The faiher of the aaborn child is table to
a3zist in the aupport of her child, even in inatances
where he kas offered to pay for the shoriion. In
the cuse of rape, ERis tnfirmation may be omitked,

“f8) A eopyr of the printed materlals bas been prg-
rided to the womawe if she chooses o view these
materials.

(4} Tha prepgnant wotnan cartlfes in writing, prior
to che abortien, chat the information reguired to be
provided under paragraphe (1), (2) and (3) has been
providad.

by Emergency—Where a medical emeargensy cormpels
the performance of on abortion, the physician shall Infhrm
the woman, prior to the abortion if poeseible, of the mediezl
indiestions supperting his judgmenk that an abortion iz nec-
eszary (o avert her death or to avert substaptial and e
verzsible npalriment of major hodily funclion,

“r} Penalty—Any phiysiclan who violales the provisions
of thiz zection is guilty of ‘unprofessional eondect? and his
licenge for khe practice of medivine and surgery shall ba aph-
jeot o 2uspension or revocation in aceordance wHth proce-
dures provided under the act of Qetober 5, 1978 {F, L, 11004,
Mo, 281), kinow 25 the Osteopathic Medical Practice Act, the
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ark of Decernber 20, 1986 (I L. £57, Mo. 112), lowown as the
Medical Fractice Act of 1285, or their sucoessur pels. Any
physzician who performs or induces an abortion withont first
nhtaiting the certifcation required by subsection {al(d) or
with Jmowledre or reazon to mow that the informed comeent
of the woinan haz not been obtained shall for the flrat offenzc
he woilty of 4 summary offense and for each subsequent of-
fense he puilty of 2 misdemeanar of the thind degres, Wo
physician shall be ouiley of violating this 2eciion for failne
ko furkish the informetion reguired hy subsection (a) if he or
she cap demonstrete, by a preponderance of the evidence,
that he or she reasonahly belisved that farnishing che infioi
mukiohn would have raszulied In a sevetely adverse effocl on
the physical or mental kealth of the patient,

) Liwnitation on eivil liabiity.—Anwy phyzicien who oom-
plies with the provisions of this aection mey not he held civ-
ity liable to his patient for failure to obtain informed conzent
. tn the ahorting within the megning of that term as defined
bor the aet of Oetober 15, 1975 (P L. 390, No, 111}, known as
the Flealth Care Services BMalprectice Act™

*“55206. Parental conzent.

“fa) General rola,—Exeept M che gese of 4 madical emer- -
gency or except as provided in this section, if a pregnant
wirsn 15 less thean 18 years of gge and not emancipated, or
if alie haa been adjudged an incompetent under 20 Fa. C. 5.
§5611 {relatlnp to pelition and hearing examiralion by
court-appninted physician), a physician ahall not perform an
abortich upon her unless, in the case of a woman whe is less
than 18 yeara of az=, he first obtains the [nformed consent
otly of the pregnant womat 2nd of one 1f her parents; or, @
the vage of » woman who iz inecmpetent, he first obiainz the
informed eonsent of har guerdian.  In deciding whether to
grant sech consent, » pregnant womman's perent or guardian
shall conzider only their childs or ward's best mteresis.  In
the ease of 4 prepnency that is the resulé of inceszt, where
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tpe father iv 3 party to the inpestucus act, the pragnanl
woman nead only oblaln the consent of het mother,

"Ik [Tnavailability of parant o goardizn —TFboth parents
bave died or are otherwise unsvaiable o the physician
within & reasonable time and in a ressonable manher, coggent
of the pregnent woman's guerdian or guardians shall be
sufficient, If the preghent woman:= parents are divopeeed,
wpiment of the parenl having custody shall ba suffisent, I
neither any parent nor 4 legal poardlan 35 available to the
physician withip a reysonable time and in 1 regsonable man-
ner, conasnt of any aduli pereon standing in loco parcntiz
shall be snfficient.

“fe) Potition to the cours for conzent.— 1§ both of the pav-
ents or guardisns of the preghant wordan reflse 1o consenl
to the performatce of an abortion or if che elaets not ta seek
tha eongent of either of her parenks or of her goardian, the
oourt of eommon pleas of the judicial district in which the
applicant resides m- in which the abortion i= acught zhall,
upon petition o motion, after an appropriate hearing, au-
thorize a physician to perform the abortion if che court de-
terrines thar che praphant womahn 2 mecare awd capable of
giving inforrmed cobwent bg the proposed shortion, and has,
in Fast, given such conzent

“id) Court order—If the cours determines that the preg-
nant women i nob mature and capeble of givieg informed
vonsent or if the pregnant woman does not claim to he ma-
ture ond eapable of rivine inforined consent, the sourt shall
determine whethor the performance of an abortion apon her
would be in her best interests.  If the court detarmines that
the performance of an aborbion would be in the best interesis
of Lhe womat, it shall autherive & physician to perform the
abortinm,

“lg] Representation in proceedings.—The pregnant
waoman may partizipete in proceedings in the court on her
o bohalf and the court mey appoint 3 puardian ad litem io
azaizt her  The eourk shall, however, advise her thak she has
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a right o cowrt appointed counsel, and shall provide her with
snch sounsel unless she wishes fo appesr with private coun-
sel 01 his knowingly and intellipently waived representation
by counsel.”™

R 3207, Abortion facilities,

“Ib) Reports. —Witlie 30 doys after the affective dace of
thiz chapter, every faciliby at which aborlions ave perlorted
shall file, and opdale Gomediately wpen aby change, 8 raport
with the department, conteining the following informaticon:

“[1} Warne and address af tEwe Tacilicy.

“I2) Name and address of any parent, sehsidiary or
affiliated nrguni.za‘r.iuﬁ.a, ETRoratinma tr wggoeiatinns.

{3t Mame and address of anyr pavent, suheidiars o
affiliated organizations, corporations or asseciations kav-
ing contempovansons commonality of ovmership, bene-
firial interest, direecorghip or officership with any other
Furiiitye

The inforraation contamed in those repovts which are Alad
purznant to this subsection by tacilitice which recsive Stake-
sppropriated finds during the 12-zalendar-monch period Dm-
mediatzly preseding & reyuest Lo Inspeet 01 copy such re-
ports shail e deamed public nfermation.  Repores flad by
faeilitiez which do kot yecalre State-sppropriated Fonds shall
only he avajlable to law enfoveesent offictals, the Siote
Eoard of Medicine and the State Bosrd of Osteopathic Hedi-
cine for nze in the performance of their offleind doties.  Any
facility fafiing to comply with the provisiohs of thiz zubsec-
tion shall be 4ssessed by the department a fine of REOG for
each duy it js in vivlacion hereuf "

H8 H0E. Printed ipfrrmating,

“la} Creneral rale—The department shall canse to be pob-
hshed in English, Spanizh and Vietnamese, within &t days
after this chapter becotmes law, and shall update oh a% unhoal
haziz, the following easily eomprabenzible printed materiala:



Ciee o= 505 TS, B3 1092 omr

Apperdiy ro opineen of CFCOMMON, KEHHEDY, 2rd. S0TTER, T

11 Geopraphically infdexed materiala desigoned Boin-
fovrn the waopnan of publie and private apeneiss and seee-
ires arailable fo mzgist 3 woman theough pregnancy,
upon childbirkh and while the child ie dependent, includ-
ing adoprion agencies, which shall ineludo a comprensh-
aive list of the apgeneies aveilable, a deseription of the
services Lhey olfer and a description of Lthe roenner,
incleding telephone vambers, i whith they righi be
eotikacred, or, ot the option of the departmant, printed
rogtarials ineloding 2 toll-free 24-howr a day telephone
nutnber which may oo called to obtain, erally, soeh a list
and deseripticen of sgencies in the locality of the callar
and of the services they offer.  The materialy ahall pro-
vide information on the availabilicy of medical assistance
henefits for prenatal eare, childbirth and neowatal cerse,
and ztate chak it i wnlawhsl for any individoal Lo coeres
a woman to undergn aborbion, that sny phyveieien who
performs an abortion wpon & woman without obtaining
her informed consent or without according her o private
medical conaulkation may be liable to her for damagez in
a oivil action at law, dhat the father of a ckild is liable to
azzist in the support of that child, even in instahees
where the father bas offersd o pay Tor ap abortion and
that the law permits adoptive parents to pay costs of
prenatal care, chiidbirth and neonatal care

“[2) Materizls degigned oo iaform the woman of the
probahlz anatomicsl and phyeiolopical eharasteristios of
the unborn chilid al cowo-week peatstional incremants
{rom fertelizetion 1o full texm, incleding plctares repre-
sentime the development of anbora childreen af twosvweek
pestaktional inerements, and angy relevant information on
the possibility of the unborn ehilds survival: provided
that any soeh pieturez or drawings must contain the Ji-
tensiong of the fetus and nncst be realistie snd appro-
priate for the woman's stage of prepnancy.  The mate-
tlals ahall be objective, non-judgmental and desipned
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Eo sopvey anly aceurate seientifie infurmativn abeul the
unbiorn child st the various pestetionsl ages.  The ma-
Lerial shell alsn contain objgcelive information deserib-
g the methods of abnrtion propadurea commanly em-
ployed, the medieal rizlez comnmonly azsoctated with £ach
anch procedure, the pozsible detrimental psyohelogical
effecis of aboriion and the medical rigls commonly agsc-
cizted witk each such procedure and the medical riska
cotnmmotly assoeiated with carrving a child éo term.

“'b Format, --The materials shall e printed in a typetace
Lzrpe cnongh to be elerrly legible,

“e) Frec distribation —The mateviols requived omder this
secbion zhall be available at no eost frowe the depactment
upun reguesl and in approprisle monber Lo ary person, Taeil-
iLy o huraqital.”™

“REZND. Bponsal notice.

Ma) Dpowsl natiee requived.—In order to further the
Commonwealth’s interesy in prometing the integrity of the
marital relationship and to protect 2 apoussa interesiz ia
having children witkin inariage and in protecting the prena-
tal life of that spouze’s child, no pharsicien shell perform an
abortioh on s married woman, excepk a8 provided in anbseo-
tionz {h) and (], unless he or she has reecived a signed stata-
mete, which need not be potarized, from the woman upok
whom the abortion s to be performed, that she has notified
her spotse that she is aboot ko undergo an shortion.  The
glatemenl shall besr 4 natige Lhat, any fulse akatement made
tharein ix punishahla by law

“h Exceptions.—The statement rertifying that the notice
required by anbaection (a) has been ziven need aot he fur
niahed where the woman provides the physician a sipned
starement certifying at least ohe of the following:

“(1) Har spouse =2 nob the father of the chilld.
“iZ2y Her spouse, after ditigent effort, cuuld nob le
foeaced.
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“IF) The oregnancy &5 o result of spousal sexval as.
cault as deseribed in zectich 3128 (relating to spousal
soxual aszaulty, whisch haz bean reporied to a law an-
foreamant apensy having the requizite jorisdietion,

“14y The worman has regacn to beliove that the for-
eishing of notice be her spose 15 likely bo raselt In the
inflietkon wl hodily injury epoon et by her spouse or Ty
anabher individusl

Buch atatement need not be potarized, but shall hear & notics
that any false atatements made therein are punizhable b
faw,

“fo) Medical emargeney.—The requirements of subsestion
(a) shall not apoly in caze of a medieal emergency,

“d] Forme—The departinent shall canse bo be publishad,
forms which ey be utilized [or puvposes of providieg Ehe
signed slalementa required by sebsestions () apd (D), The
department shall diatriboke an adeguate sopplr of such forms
to all abaorkion faslleies in this Commonwaealeh.

“la} Penalty; civil action.—Anyr phyeizisn who violates the
provizione of this section is guilty of nprofessional sonduet,’
2nd his or her license for the practice of medicine and swr-
gery shall e subject o suspenszion or revoeation in accord-
anrce wich progedures provided wder the act of October 6,
1878 (. L. 1144, Mo 261), kmowm as tha Qstanpachie Wedles
Practive &ek, tha aet of Devember 20, 1985 (FL L, 459, No,
118}, }mowm &8 the Hedieal Practice Act of 1985, or their
successor acta,  In addition, any physicias whe hoowringly
violakes the provisions of this section ahall be civilly lable
to the spouae wha iz the father of the aborted child for any
damages oused thereby and for pumitive damaspes in the
arncant of 56,000, and the vourt shall award a prevailing
plaingiff 4 reasonable attorney fee as part of costs.™

“§8214. Rapocting,

*la] General role,—For the purpose of promotion of me-
tarnal health and life by adding co the sum of medical abd
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publiz healtk linowtedge through the compilation of relevant
data, and to promote the Conmonwealtha interest 10 protec-
tion of the wunborn child, a repart of each abortion performed
shall be made to the department on forms prescribed by il
The vepnrt fomxs ghall oot identify the individual palient Tey
tearne and shatl inelude the Tellowing information:

“I1} Idendifiestion of the physician who performed the
ahartion, the conenrring physician as requived by zeo-
tion 321 LicH2) {relating to abovtion on unborn child of 24
or more weeks gestational age), the second physiclan =3
required by section $211000) and the facility whers the
ghortion was performed and of the referring physician,
apenEy or sarvice, iF any.

21 The aoonty and state in which the woman vesidez.

31 The wonar's ape.

“4) The neinher of prior pregnancics and prior abor.
tiona of che wotnan,

“5) The geatational age of the unborn child at the
time of the shertion.

“if) The type of procedure performed or preseritead
arl the date of the zhortion.

“I7) Fre-existing medical conditionz of the wonan
which would eowplicate pregaancy, if any, and if kmowy,
any modieal compliestion which resulced from thoe abor-
tion iteelf

“(fi} The hasia fnr the medical judgment of the physi-
cian whe perfarmed the abnrbion that the abortion was
necesiary o prevenl either the dealkn of the pregnanl
waomman or the substaniial atd rreversible impeirment of
g major budily funetion of the woman, where an abortion
kas beewn perfortoed parsnant to seetion 321100001,

HE The weight of the aborted child for any abortion
performed pursuand to 2ection 3E110bN1).

{10 Basiz for any medical judgnent that a medieal
emergency =xisted which excused the physician from
womplignce with any provision of this chapter,
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“{11} The inzormation recuired €2 be reported under
aection J2100a} (relaking to determination of geatational
HEel,

“12] Whether the abortion was performed upon n
married woman and, if s0, whether noties to her apoase
was oiven, If no nefice to her apouse wasz given, the
repart ahall als=o indicate the repson for fziluve to pro-
ride nibice,

“\I3 Repors by feealibr—Tvery [aeldity in which an abor-
ton i5 performed within this Commonwealth during any
cuarter year shall fle with the deparitnent a kapoet showing
e totel number of aborttons performed wikhin the hospikal
a1 othar Teellity during that quarier vear.  This repord shall
Blzo show the total abortiens perfortied in esch rimester
of pregmancy. Any ecport shall be available for public in-
gpection and copying only if the laeility reesive: Hlale-
sppropriated fomds within the 12-palehdar-month perigd 1m-
mediztely preceding the filing of the report,  These vepnrts
shall be submitlerl ore a form praseribed by the department
which will enzhle 4 faeility to indicate whether or not it iz
receiving State-aopropriated funds,  If the faeility indicates
on the form that it ia not receiving Stete-appropriated funds,
the depprtment shall repard its report a8 confidential welecs
it receives othee evidence which canzes it to conelude that
the facility receives State-approprialed [uads "

JUSFICE STEVENS, concarring in parl and dissenting in
part.

The portionz of the Coorts opinion that T have joined are
more importank chan those with which [ disagres, 1 shald
Ehepefore frsb eotnmment on signifcant areas of asreement,
and then explain the limited chamcter of my dizamrecment.
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I

The Court is unguestiorably correct in eoncleding that the
doctrine of sfprs decisis has controlling significance in a oase
of thiz kind, noiwithztanding an individual Juatice's conererns
zhout the merits.! The centval holding of Lee v Wade, 410
T, 8. 113 {1473}, has been a “part of nur law” for almost bwa
decades, FPlonned Porenthocd of Cential Moo v Dosfortl,
488 (T & 52, 101 {19768} (BreEvENS, J, concurying in parl atul
disgenting in part) It wes a nacural seqeel to Lhe protoe-
tion of individual libkerty established in Frisweld w CoRe
nectiout, 341 U B, 479 (1963). Bee alzo Copvay v Fopln-
fion Berwlees fuferaabional, 431 U8, 678, G587, TOF {1977
(WHITE, J, concurring in part zad conouring in result),
The aocietal wmste of overruling Kes at thiz late date would
he encrmous, S is an integral part of a comect under-
standing of both the concepl of liberty and the basic eguality
of men and worrsel.

Siore decisis aiso provides a sufficient basis for my agras-
ment with the jeint opinion®s reaffirmation of Roes post.
viahility analyaia. Speeifieslly, I aceept the proposition that
LI the Stets 13 intereeted in protecting fetal life after via-
kility, it mey go so far a3 to proacribe abortion during thak
perind, except when it i neeessery to preserve the life or
healch of Che muether.” 410 U 3., at 163-1H; see ande, ab
A4, .

I atso accepr what is implicit i the Cooet’s analyzis,
namely, & reaffirmation of Foe's explanstion of .why the
Etete's ohligation to protect the lifs or health of the mother

U T B saniebimees uaehd oo view e fwswe of slore dectris from o histori-
cal porapective.  In bl Bkt 19 years, 16 Justices bayve confrpnted Lhe Basie
isue presented in Raoe w Wede, d10 TS 133 {10753, O thaze, 11 hava
voted a5 the majarity does todaw: Chief Twustiee Borgper, Justiees: Daog.
las, Brennzn, Stewart, Marshall, and FPowell, amd JusTILES BLACEIIGE,
ook, EENNELY, SOUTER, and mysell  Only four—all of whom hap-
pen e be on the Court epday—lwve veacked de opposite canclusion,
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must cake presedence over any doty ko che unbtorn.  The
Court in Koe eorefully eonsidered, and rajected, the State’s
argoment “that the fetus iz o 'peraon’ within the languame
and meaning of the Foarteenth Amendment,” 4L K, at
158, After analywing the usage of “pereon’™ tn the Conatibg-
tion, the Court concladed thet chab word “hes application
vily poeloatally™  Fd. at 167 Comrmenting b the eonlin-
gent property interezts of the wthorn that ave ganerally rep-
reseniad by guardians ad litam, the Court noted: “Farfeetion
of the interesrs inwvalved, spain, has penarally been eontin-
gent upon iive birth. 1w short, the unborn have never bech
rocopnized in the law as persons in the whole zensc.  Id.,
at 162, Accordingly, an abortion iz not “the termination of
life: emtitled to Fouwrteenth Amendment protection.” fd., at
15%. From this helding, there was no dissent, see od., at 173,
indeed, no Memhber of the Court has ever questionsd this
fundamental propogitlon,  Thues, =8 a matter of federa) con-
stitutiong] baw, & developing organiam that is not yat a “per-
gor” does not have what by apmetimes deacribed a3 4 “right
to life."” This has been and, by the Coorts holding today,

2 Professor Thyarldn has made this amatmeal on Che st

“The sugeestion that states are free do declare @ fetus & peprsta . . .
apEImer that o atabe can eoedail 2ene perscos’ constltobiors) eights by
sibing nens paccons bo the constitutionsl peanlation. The econstitutionel
rights of giae citizen are of sourge very much affected by wha e what elze
al=n has cenctitutiomal rights, because the rights of others may tonipets
or eerflict with his, G0 BRy pewer 60 ineresse Gl covatituticnal paogala-
tion by vnilateral derision would be, in effect, 8 power to decresze vights
the national Constitvtion prants to sthers.

", . It 3 stabe conl daclare trees to he persens orith 4 comstitutional
ficht to life, it could prohist publishing wewspapers o' beaks in splte
o the First Amaniment’s guarantee of free speech, which coutd mat be
understead ag a license ba kik ., . Once we onderstapd that the suggestion
wr girg eqpsidering has Ehan implicatiom, we youst reject it T0 a fetog s
nit part of 1he constitotional pepelation, urds the national cometitational
arrengsment, then states have ne power to averrole that nakional aerange.
ment by themsalras daclaring that etoses have vichts competitive wweth
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remains 3 findamental premiss of aur constituolinnal law
governing reprorinctihve aubomorny.

1

My dizsaprecemant with che joint opieiot beging wich s
underztanding of the trimester framework cstablished in
foe,  Controwy to the saggeation of the joint opinion, ante,
at 870, it 15 not & "contredictinn™ (o vrepogmine that the State
may have a legitimets interest in pelentisl human life and,
al the same Lime, Ly cohwlude that Lthat interezt does nol
Juesbify the regulacion of abortion tefore viability {althongh
gther intereats, sueh az meternal health, may) The fact
that the State’s interezt iz legitimate does not tell us when.
if cwer, that interest outweighs the pregrant somanrs inbor-
gst in personal liberty It iz appropriate, thercfore, te con
sider maore carefully the nature of the interests at atole.

First, it i clear thai, iz order i be legitimake, the State's
intereat st be secular; consistent with the First Amend-
ment Lthe Slute may nol promote 8 theologionl or sectarian
intergst.  Sea Dhornbargf v Ameriten Cofleae af Ohatetrd-
clans aad Gyneaslegizts, 476 UL B, 747, 773 (1988} (STEVENS,
J. eonourring]; sec penaratly Webster v Reproductfve ffeallh
Services, 452 T, B, 400, 0S3-572 (1989) (SrEVvENS, J., cono-
ring in parc and dizzenting in part).  Morcover, as discossed
above. the state interest in potential lmman life i= not an
intereat i Inco peorentdy, for the fetus is not & person.

[dentifying the State® interests—arhich the Statea rave)y
articalate with any precision—malkes clear chak the interast
in protoeting potoential 1ife = wot prounded in the {Conseitn-
tion, It ia instead. an indiveet interest supported by hoth
humanitarian £nd pragmatic concerns.  Many of our citizens
traliewe that any abortion reflects zn unacceptable dispcspeet
for potential hwman 1ife and that the performance of more

the constitutlanal righes of peegopnl women”  Dnepomerated Rights;
Whetler aivd Heow Ries 2howld be Cweapraled, 59 T Chi. L. Tiee. 2381, 400—
400 10950,
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than a mllllon abortions sach year o btolecable; meny fnd
third-trimester akortions performed when the fatng is ap-
proaching persenhood particularly offenzive.  The SEate nas
a legitimabe incercst in minimizing such offenze,  The Sfate
may alzo have 2 broader ntercst in cxpmxling the popula-
tion,? belisving society would ben=ac from the =ervices of
additional productive citigena—or chaé the potential Inunan
lives might meclude the eecasional Mozart or Corie These
arg the kinds of concerns that comprise the State's intepeat
in potential human life.

In eounterpoias 5 the womans constitutinonz] interest in
liberty. ne aspect of this liberty is a right to bodily integ-
rity, & righl Lu contrr] ones peraon. See, e 9, Hochen v, Col-
therwie, 392 L3 GR {1358), Skivrer v. Oklckama ex vel,
Witliawigor, 316 U 35 B35 (1942), This right is newiral on
the question of abortion: The Constitution would be sqrally
otferdled by an absolute requirement that all wotnen nhdergo
abortiohs &5 by ak absplute prohibition on sbertions.  “war
whole constitutinnal heribape rebels ab the Ehowght of giving
poverntnent the power o sontool teens minls.”  Siewleyr w
(eeregten, 494 TL &, 557, 563 (1969,  The same holds true for
Ehe powrer to cohcrol women's bodias,

The woman's eohekitabignal likarty interast alzo Lmrr_rl'.res
har freedom ta decide moatkera of the highest privacyr and
Eha mast personal natare.  OF Whelen v, Roe, 120 TL E, BRI,

1The stage ingerest in wotesting pitental life mizy b cgmmeesd, to tha
state ioterest in peatecilng those wha seek 1o ihonigrate 1o Liis coanbrr
A gontemporery example iz provlded Lo the Haltiare wisa bave lskend U
Peris of the Fem in a dosperate attempt to beecme "porscae™ probopked by
aur laws. Hamarditrrian ard pracstiesl concerns ywwewld suppard 2 aeate pol.
iry sllowing those persoms unwestzictad enten coonerveiling intereses in
ropalakion contce] suppert 8 policy of limiting the entry of theas ptential
qitizens.  Whike the staie intevest in popuwlation conteol ndghs be sutticlent
b jushify strict erforcement of the mnvigration Jaws, that uterest wanki
nat e suftirient b0 cvercome & warnda's liberty interest  Thos, a otate
ingerisl in populabion contral coukd not justizy a state-impoesed Lhnil on
Taruily slue ur, For Clest mutter, state-mandated sbortions.
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SHE-G00 {18977y, A woman considering abtortion faces “a dif-
ficult choime bavipg fAerious 2nd personal oonaequences of
major importance to her awn fture—perhaps to Ce selva-
tinn of her own emmortal soul.”  Thoriloerpl, 476 T &5, atb
761, The euthority to make suet tranratis and pet sropow-
aring derisions = an elament of basie hotoan dipnity A5 tha
joint oplnion 2o eloquantly demonstrates, o woman's declsion
Lo terminate her prepuancy is nothing less chan a marier
of conacience,

Weighing the State’s interest in potential life and the
woman's liberty infevesi, [ agree with the joint opinion that
the Stare may “'“exprecos|s] 8 proferenos for acsrmal child-
birth,™ " thaé the State may take stcpe to onsore that a
woman's ¢hoire “iz thoughtful and informed,” snd that
“Blates are frea Lo enact laws to provide a reasonable frame-
wiork [ 2 wotnan to tmake a decicirm thal has such profoand
ardl lesting rneaning™  Ante, ab ATR-BTE. Gerious nuestions
arice, hoewsver, wheh 4 Srete attemprs o “perseade the
woman to choose childbarth ovey ghortion,™  Anke, ab 878,
Decigional autonomy muat limit the State’s power te injeck
inta & woman's most neraonal deliberationa its own views of
what ig hest, The State mar promote its preferences
by fonding childbirth, by creating and maintaining alterna-
tivez £ abortion, and by ezponsing the virtees of family, ot
it must wespect the individnals fooedom to make sueh
Judgrments,

This thetne runs throoghout vur decisions conoermng re-
productive fregdom.  ITe geners], Boe% regquibement that re-
stricEions on sbortions hefore viability he justified by the
Etote's interest in micterrael health hez prevented Biates
frrn interjecting regulations desjghed to infAuence a wom-
an’s decision, Thars, we have upheld regulations of ahortion
that are nt efforts to away or divect &8 woman’s choice, bot
rather are efforts to enhance the deliberative qualtity of that
decision or are nentral regnlations on the health azpects of
her decigion.  We have, for example, aphald regolations re-
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guirityr written inforted sonsent, see Flonned Forenthood
af Congral Ma v Danfoeth, 428 T, 8, 52 (1976 limited roe-
ordlcaping and reporting, sec béd.,; and patholopy eeports,
eee Plonned Povenfhood dsen of Ennsas City, Ma, fre w
Asheiraft, 468 T 5, 476 (1283F a3 well a3 various lrensing
and qualification provisions, aee, 6 g, Bog, 410 1 5., at 150;
Semennowlos v Tirgmgm, dG2 TL 5, 506 (1883). Conversely,
we have conslstently vejected atate effprts tn prejudice =
woman's chaice, either by limiting the information available
tp her, gee Bigelper v Virginaa, 481 1055, 809 (1975}, or by
“requiriing] the deliverr of information designed “to infla-
ence the woman's informed choice between abortion or child-
birth.,'” Thornburgh, 476 UL 5., a1 TR0; see also Afvon w
Akron Centey for Reproduettve Hecltk, fre, 482 TL 5 4106,
442449 (19530

In my opinion, the princplea established in this long line
of cases and the wisdom reflected in Jusciee Powells opinion
for Ehe Court in Akrow fand Bdlowed by the Court just six
wrearz oo in TRorbwegdt] ghoold povern oor decislon tnday,
Under these prineiples, Fa, Lons. Stat 8% 3205820200011
{1980} of the Pennaylvenia atatuke are uncomskitutional.
Those aectionz require a physician or counzelor to provide
the woman with a ranpe of materials elearly designed Lo per-
suade her to choose nel to underge the abortion,  While the
Commotwealth is free, purenant to § 3208 of the Pennsylva-
nia lew, to prodyse and dissemlnate such material, the Com.
mionwealth may not inject auch imformation info the woman's
deliberationzs just 2 she is welghing suweh ab importand
ohiice.

Under this same anabysis, $8320R(LG) and (i) of the
Fanneylvania steeote ore eongtitubional. These seetions,
whieh yequire the physician to inform a woman of the nature
and viskr of the abortion procedure and the medical risks of
cxIT¥ing to term, are nentral requirements comparsble to
those imposed in other medical pocedures, Those aeckions
indicate no effort by the Commaonvezlth to infhenee ithe
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woredn'a chioies in any way. I anylbing, such regquirements
Anfurriee, Father than skew, the womanz decisicramalking.

110

The 24. howr waiting period required b 88 3205001 -2 of
the Pennaylvania statute ralzes aven more aerinus conCETNE,
Huch a requirement erguably furthers the Communvrealth's
inLeresks n bwo ways, neither of whick: & constilutionally
perinissible.

First, it may be argued chac che 24-hoar delay 13 josritied
by the mere fact thak it iz likelr tn reduce the pomber of
abnrticns, this furthering the Commonwealths intereat in
potential life.  But sueh an abgonoent woald justié sny form
of eowreion Chat plared an obstarele in the wobian's path. Tha
Corenonwesalth cannet further il interesls b simply wear-
inx down the ability of the progiant wornan to exercise hor
conztitational 1ight.

fecond, it ean more reazonably be argoed that the £d-honee
delpy furthers the Commonwenlth? interest in ensuring that
the woman's dedizion iz informed and thoughtful,  But there
iz no evidenee that the mandated delar bencfits women or
that it is necessary to enable the phyaician to convey any
relevant jnformabion tn the patient,. The mandakmy delay
thus appears W oresl oo motroedel @nd opaepepleble gssump-
tions alwor the lecisiinmaking capacity of wotnen.,  Whila
there are well-estalblizhed and eonsiztently maintained rea-
2oms for the Comrmonvweszlth to view with skapricizm the abil-
ity of minors to make decisions, see Hodgsen v Minnesota,
497 TI1 5, 417, 449 (1930}, none of thoae ressons applics to an

—

L As v raded in that epinion, the. State’s “legitimate interese n protect-
5nE:' inibor wakreh Iram i gien 'imrnal:.urit.].r" ﬂir;l:ing'laiﬁhq::l Ehak piese fram
Akrmlw Akrna Crater for Weprmduetioy Healin, fre, 462 129 416 (19843),
wlich inwvodved “a provislasn Wi, reguire? thal emabwre women, gl
of consendng to ab alardiob, wait 24 bears after giving conseat beforg
wderpring an aberbion " Hodoeoi, #3387 5 at ddi, 11 A6,



Cibe s 905 1L 5. 553 (13492} 14
Crpition af STEVENS, L

adult wornen’s dessionmaking abifitis  Just a5 we have l=fE
behind the belief thak a =woman mwet consalt her hvahand
hefore undertalong serions mutters, see amnts, at 435458, 50
wi mmst reject the notion thak a woman [s less capable of
deeidibg makters of pravity  OFf Reed v Reed, 404 LS T1
(191

In che alternative, che delay requirement may be premized
on the belief that the decizion to terminste o pregnancy s
presumptively wrong  Thia premize iz illegitimate, Tkose
wha disagres vehemently about the legality and morality of
ahortinn apree shout one thing: The decisien o terminate a
pregoamney s profound and difficult.  No person undertakes
such & decision lightlry—and States mayr not presame that a
woman has failed to reflect adeqgueately merely becaase her
conciuzion differs from the Stocs's preference, A4 waoman
whi haz, in the privacy of hor thouphtis and conscienee,
weighed the options and made her decision cannot be foreed
to reconsider all, simply beeanse the State believes she hos
enrne to the wrong conelnzion "

iThe joint opivion's refiance ob the indivect effects of Hie regulation of
constitutianully protected aetivicy, zee ante, o #123-874 = prinplaced ) what
mullters is not only the effert of & ragulation but alse the reszon for the
rerulation,  As I explained in Hodgaon:

"In eazer Uorolving abortion as im cases incelviog the vight to traved ar
rhe vight eo mavry, the denbiflcaticr of the constibatianally probecesd in
terezt is merely the berinning of the anaivzie.  State vepolation of ceavel
aml of murrisge i obciousky permiscible even thouglh 3 S:ate sy bot
calinarically excclade norvezients from ita borders, Shapdre 7 Thavoien i,
AR 6L S 6815 G3F (1909), ov demy puriseners the right to wearey, Terizer o
Sreflog, 452 TLE, T3, 94-90 (1957),  Dut the regubadion of constitatiznally
peotectcd darizions, such as where 8 person sball resiie or whom he ar
slw: vhall marry, mist be predicatad on degitimaze state concerne other
than disagreement vith the choice the ingividual has made. OF Tierxer
v, Anfey saprg; Loving v Viegiei, 35858 113, 1, 1201967, Inthe abartlon
arva, o Hate may have mo oHigation to spend ita ows ey, or use by
awt fiseilitivs, to subsidize nontherapeutic aborcions for minoes or adulks
Hes, oo, Madies v Baoe, 432 T3 464 {1977 of Websler v Reproductive
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Part, of the constitutional liberty to choose is the equal
dignify to whick each of us is entitled. A woman who de-
cides to terminate her pregnaney ie entibled to the same re-
spech Az 4 woman who deeides to cprry the fetng o barm.
The mandatoyy weiting perind denies women that equal
reapeck,

wr

In toy opinion, 2 corbect appication of the “vindue borden™
standard leads to the same conclasion concerning the consti-
frfionarity of these requirementz. A state-limposed buedon
on the exerciza of & constitutional right is mensured both by
ite offeers ancl by its characters A burden may be "undoc”
alther becsuze the burden iz foo zovere ar becanze it lzcks a
lepitimate, rational jestifleation®

The Z4-hour delay reguirement fails both perts of this tesl
The fndings of the Dictriel Court ertahiish Bhe severity f

Heaith Services, 493 T1 3. 490, 508-511 {1505 id, at BR324 (O'Cosner,
J., cenecurring in part and concurring in edrementt A Scace’s rahee ade-
ment favoring chddbirth over sbortion mey provide sdeguete support for
devigions ineolving suwch allocation of public funds, tut oot for =imply sub-
shituling i state devision Far am indiviclual decision thal o waman his a
right ta mele for hetself  {therwiza, the interest in likerty protevied by
Lhe Duae Prrosess Clause wouhd be ooagllity, A state palicy Feeoring akili-
bwth aver choerttae 12 mat wh kel F o sofficlent justefiesdian fae averriding
Ll wormps declson or fac planihg ‘nhelacles=—ataolele ar olber sl —in
the pregnant wioars path ea an aborticod' " 407 T 3. 2t 345,

Tha rneaming of angyr lewal stavdard con enly be wrdecstond by peyien-
irg the acoial cazes in which it &2 applied.  For chat vesson, I dizeaoaat
bnth JUSTICE SCALIA'S eomments on past descriphions of the standarg, soe
Pk, Ak A5 -COk fppinion roncwrTing o pdgment in part and diszenting in
picrl), and the attempt ta give it copstal clecity in the jrnt apinion, The
several api.n.iﬂrui $uppﬂ'."ling the judgmr.-nt'in Frignpld = i}rnwﬁm!, el |
032 174 {]'EEE-}, e illumlhﬂlirqg’ than the eonkral |'.n:|l.-:|.'i:|1g b Hhe: wsa,
whick appears tn bave pasersl the test of time.  The Fabure magr wlsa dam-
angerake that a staedacd thal aadlvees okl Shee severity of o regulalory
burdan aned the Jegimnacy of ks justlheaclon will provide & Golly suleguate
framaywerk for the review of aborlian legi=lation even if the contorrs of
the standoard xre not sachovitatively aeticnlated in any single apivdot.
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the burden that the 24-hoar delay nnposcs oh many pregnant
women.  Yel even in those cases in which the delay is nob
espeeielly cncrous, il i3, ia my opinion, "undue® herauze
there is 1o evidence that such a delay serves a useful and
legitimate purpose,  As indicaled whove, thers [ no legiti-
mate reasnn to reqguirg @ wotlan Who hzs agonized over her
deciaion to leave the elinie or hospital and refturn again an-
utherday  While 2 general requiremens that 2 physician no-
Eify her patients sbont the risks of 2 proposed medical prova-
dure iz appropricte, a rigid requirement that ail patients wait
24 hourz or fwhai is trve in practice) much longer to evaluate
the siznificance of information thet is eilber common knowl-
edge or fTelevant js an ircatlonal and, therefore, “undue™
burren,

The sounseling provisions are similarly infom, Whenever
Eovernment cormands private eitizens to speak or to listen,
egreful review of ehe justification for thet command ia partie-
ularly appropriate.  In these cgses, the Pennaylvaniz statute
directs that counselors provide women aeeking ahorbions
with indormation concernieg alternatives to abortion, the
availability of medical assiztance henefita, and the poasikiliby
of child-enpport payrmentz,  §§3RSEWEG-0D, The atat-
wte reqaires that thiz information be given to el women
gecking mbortionz, including these for whom such infokma-
tion is clearly uzeleas, such &8 those who are marrcied, those
who have andergone the procedure in the past and are fully
aware of the options, and those who are folly convinced that
ahortioh iz theiwr oly eeasonable option,  Moreower, the
gkacute requires physicianz to inform all of their patients
of “|t]he probable gestational age of the wnborn ehild ™
4 3205¢an iy, This infermation i of little decigional valae
in most cazes, beeanse 0% of all abortions are performed
during the frsi trimesier” when fetal ape baa leaa relevence
than when the fetws nearz vizghility,. Wor can the informa-

17 B Dept. of Commerce, Borcan of she Census, Statistical Abstauet of
ehe United States 71 {111¢h ed, 1091
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tien required hy the atatute be justified as relevant to zny
“philoswphic™ or Yeocial” argument, ende, at 578, either favor-
Ing or di=favoring Lthe abuerlion decision moa partisular case,
In light of all of these factz, T conelude that the informatioe
reqguirerments in 32021 and §9 32000100110 du not
aspve 8 nsetnl porpoze and thue conzstitute an unnecessarr—
and therefore padua—hbarden on the woman'z constitutional
liberty to cecide to terminzte her pregnancy

Accenrdingly, while I dizagree with Parts IV, V-E, and V-5
of the jobnt ovimien? I join the remainder of the Court's
opiniom,

JUSTICE BLACKMUN, cocarring in part, conewrring in the
Jjudgment in part, and dissenting in part,

I join Parts T, IT, TIT, V-4, V-C, and VI of the joint opin-
ien of Jremices O'"ConvoR, KENNZDY, and SOUTER, onta,

Three ears apn, e Webeter v. Beproductivg Healif Sarn-
fees, 492 UL 5. 490 (1%29), fowr Members of this Court ap-
peared poised to “easft] into darkeess the hopes anl visions
of every woinen in this country™ who had eome bo believe
that, the Constitution puaranteed her the ripht to repradae-
Live cheee.  Fd, at BOT (BLACEMIN, J,, dissonting). Seo id.,
at 4% {plurmality opindon of REHWgUIST, C. J, joined by
WHITE and KENKEDY, JLj; 2d., ab 532 (504114, J., conomTing
in part snd coneurring in jedgment). Al that remained be-
tween the promisc o Roe and the derkness of the plurality
was a aingle, fickering flame.  Drecksions sinee Webster guve
litlle reacon to hope that this fame woold cast mmueh Light.
See, @ g, (Wein v Akron Cender for Reproductine Henlth, 457
LI 2, 502, 524 {1930} (BLackxUN, I, dissenting), But now,
Just when 20 many expected the darkness o fall, the flame
hey growm bright.

RFalthough T agror Ehat a parental-coneent requiveent (with the appros
priate by pens] s constitwtional, [ de not jeis Part V-D of the joind apuian
Berandge its gl of Pennsylrnis® informed parencal-oslgest regilea.
ment is kazed on cle tedsans givan in Pert V-B. oith «hich I disagrae.
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I do pot underestimate the signiiicanes nf foday's jeint
upinion, Yet [ remain stesdfasl in my bediel Lhat the right
tu reprodustive choive js entitled ep the ]l protection
gfforded by thiz Court before Websfer And I fear for the
darknesz 25 foor Juskites anxiously await the single vore
neceazary to extingweish the light.

[

Make no mistakie, the joink opimien of JUsTICES (M OONKOR,
KrrNEDY, and BOUTER 15 &n act of persunal eourage and
constitutional principle,  In contrast to previons decisions in
which JyaTicEs O'CoMmal and KEMNeDY postponed recon-
sideration of Roe v Wade, 410 T, 5, 113 {1973}, the anthors
af the joint npinion today join JUSFICE STEVENE and me in
¢oncluding thak “the essential hotding of Ko v Wade shouid
be retained and once agpin reaffivoned.”  Awsde, af 246, In
brizf, five Mambera of this Court today recognize that “the
Constitutinn protecia 2 woman'a right to terminate her preg-
naney in its earlr stages,”  Anfe, ot 344,

A forvent view of indiridual liberty and the foree of sfarg
tpoinig kave led the Court to thiz conelusion.  Asefe. at B03.
Tuday & rejority veaffirma that the Due Process Clanze of
the Fourteenth Amendment eatablishes *s realm of personal
liberty which the government miay not enber” giats, at $d47-—
& realtn Whose vuler limits cannot be determined by inter-
precaiions of the Canstitakion that foms only on the specific
practices of 3tates s the time the Fourteenth Amendment
was adopted,  Dee mafe, at B48-84%,  Inzluded within this
realtns of lihewty 15 " the right of the individual, married o
gingle, to be free from unwarranted goverimmental intruzion
inte matters so lundamentally cffecing a person a= the deei-
sion whether to bear v heget 3 child."™  Ante, 2t 251, quot-
ing Eisepsted! v Baird, 405 TL 5. 435, 433 (1972) temphaziz
in ariginal).  “These malrers, Involving the most intimata
and perscnal ehoiees a person may tnaks in 2 lifetime, choces
central to personal dignity end aulonamy, ave sefral to the
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liberty protected by che Fourteenth Amendment.”  Anfe at
#51 {emphasis added). Finally, the Court today reroghizes
that ir the cese of abortion, “the liberty of the woman iz ac
atske in a senae wpigue te Ehe human condition and so anique
tn the lnw, The mother who sarries o shild to Dl term is
aubject to anxieties. to physical constieaints, to pain thac only
aha must bear.”  Ande, at 852,

The Courta readirmation of Roe's cenfral holding is alzo
hased on the force of stare decisis. “[Mio erosicn of prin-
ciple going to liberty or personal autonomy haz left Roe's
eentrzl holding a doetrinal remnant; Kos portends no devel-
opments at odds with other precedent for the analysis of
personal liberty; and no changes of fast have rendered viabil-
ity more or lezs appropriate az the point ac whick the balence
of interests tips.”®  Awnde, at 560-561, Indeed, Lhe Cuurl ac-
knaledges that Koe's limitation oo state power eould tol be
removed “withom: serions inequity to thoze who Bave relisd
upon ¥t or sigrificant damape te the gtability of the enciety
governcd by it Aste, af BE. Ik the 19 yesrs sines fne
was decided, thet case has ghaped more than reproductive
plamiing—"Talh enlirs generation has come of zge free o as-
sume foe's coneept of liherty in defining the capacity of
wormen Lo ael in society, aed to make reproductive decisions. ™
Ante, at 8600 The Court nnderstands that, having “callled ]
the contending =ides | . . o end their national divizion by
arvepting 8 common mandate rocted in the Conzticution,”
anés, at #687, & decision to overrule Roe "would seriously
weaken the Courts capacity to evervize the judicial powey
and to function as the Supreme Court of 4 Nation dedicated
to the mle of law™ Axie, ot 836 What haz happemed
today should scyve a2 a model fur future Juekices and @ warn-
g to all 9o heve tried to tuen thia Cont into yet another
politizal branch.

In striking down the Pennsylvaaia atatute™ spouss] noti-
firating requirement, the Coort has esteblished & framework
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for evaluabing abortinn regulatioms Lhal responds (o Lhe so-
cial context of wosen facing igrues nf reproduetive cholee.!
In determining the burden impogad by the challenged roga-
lation, ithe Court inquirea whether the regulation's “mapose
er effect is to place n aubstantial ohatacls in the path of 4
woman aeeking an abortion befme the fetus abéaing viabul-
i Ante, a6 8738 (emphasia added). The Courk reafiirma:
“The proper focus of comstitubional inquivy ia the group fur
whemn the law iz 4 restyiction, not the proup for whom the
law is Irrclevant,”  Awmfe, af 894, Looldng at thiz groap, the
Cowrt ingquites. based on axpert testimony, atapirical studies,
and common sense, whether “in & lange (metion of Wbe caes
in vwhich [the restriction] is relevant, it will opecate as a sun-
gtantial obetacs to a womens choice to andergo an abor
Linh,™  Awnde, ab 8896 “A sratute with chiz purpose is invalid
becavae the means chosen by the State io further the inter-
est. in potentiel ife muost be caleulated to inform the woman's
free choiee, not hinder it™  Ants, at BI7. And in applving
Ite cast, the Court rermsing sensitive to tha unique rmle of
women in the decisionmaking process.  Whatever may have
boon che practiec when the FPooteenth Amendment wras
advpled, the Coart observes, "Twlomet do nol lose Lheir con-
atitutionally protected liberty when they marry. The Con-
gtitution proteata all individuals, male or female, married or
unmarried, from the abuze of govarnmental power, even
where that power (= empleyed for the supposed benefit of a
member of the individual's family.”  Ands, at 8067

185 1 shull explwin, the joint opinion 2nd 1 disagees on the appropriate
skandacd ef ravian Epr Aborkien rapulations, I do sgree, hovwever, that
the reascns advuneed by the dpint opinion suffoe to imralidats tha spanzal
netitisdion cequirement under a strict =eentinge stardard,

21 alzo join the Court's decision to vphold the medical emergency pra-
viminn. A5 tha Ceurt notes, iks interpoedation i= censistent =vith the es-
sentlal helding of Rag that "lorbids 4 State todntacfere ~ith 8 noman's
chidue to underge wno sboction proeadure if continoiop her pregnancy



424 FLAWNER PARENTHCOD OF SOUTHEASTERN
Pa. w DABEY

Dpnion of Brackmus, .1

Lasely, while [ beliewe chat the joint opinion crrs in failing
to invalidate the other regulationz, [ am pieased that the
joint opinien bas ot ruled aut the poesibility that theas reg-
ulations may be skows to impose an ancensbitoticnel burden
The jninl opinivn makes clear that its specifne holding: are
based oo Che inzuficietcy of the recond lafore it.  See, e g,
anta, at SR5-836, I am confident that o the futuee sridense
will ba prodwced to show thak ®in & large fraction of the mazes
in which [these ropalatione are] relewant, [Eheyl will operate
a3 & subatantial obatacle b & woman's choice to undereo an
abmrtion.”  Awnte, at 555,

11

Today, no less than yesterday, the Constitotion awd deci-
gions of this Court reguire that a State's aboytion restrics
tione he mbjected io the strictest judicial seroting  Oor
precedents and the jeint opinion’s meinciptes require us o
subject all non-de-mawmwmig shortion regulations to strict
serotiny Eleder this standaed, the Pahnaylvants stabotes
pruvieionzs requiring conteni-based counseling, a 24-hour
delay, enfurmed parenlel cohzent, atud repocling of abection-
related infarmation ozt be validated,

A

The Conrt. today reaffivrne the long recognized vights of
privacy @#nd bodily integrity,  As early as 18, the Courk
held, “[n}r right i= held more sgored, or iz more carstully
guardad by the tommon law, than the right of svery individ-
ual to the possession and eontrol of his own pevson, free from
all restraint or interfevence of others _ . . " Tiedon Pacifc
B, Co v Baigford, 141 U, 5. 250, 251 (1891). Throcghout
thiz eentury, thiz Coart alzo has held that the fandamental
right of privacy proteeiz oitizens against governmental in-

wnnll eometitiate a thyead oo her health,”  Awde, at bR Az =2 apparent
Lt miy grolysis helow, honsever, this axception does oot vender constito-
tomal Liwe previsivne which I eenclude da net sucefrg serict seeorne
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trusion in sueh intimake family mattets as procreation, ehild-
rearing, marrisge, and eonbraveptive thoiee.  Soe dauts, at
EAT-E4% Theze cazes embody the principle that perzonal
decisiona that profoundly affect bodily integrity, ddentity,
and destiny should be lergely beyond the reach of govern-
ment. FHgensiedd, 404 TL 8, at 435, In Aoe v. Wode, this
Couet eoreectly applied these prineiples to 2 womnain's righe
to chooae ahortion.

State resirivtions on abortion vielnte o woman's right of
privacy in two wavs, Fust eopelled continsation of a
pregnuncy mlringes wpon a wornan’s right b bodily intesricy
by impreing sobstentiz] phyzical ntrozions and siznifieant
riaka of physical harm.  Doring pregpancy, Woinen £xperi-
enee drematie phyrsical changes and a wide range of health
conzequentes.  Labor gnd delivary peose additional nealth
riaka and physical derands.  In short, vestrictive abortion
laws foree wamen to endure physical invasions far mere sul-
sgantial than those this Court has heldd Lo violale the votski-
tutional principle of bodily inkeprity in nther contexks.  Sae
a, g, Winston v Lee, 470 1L 5, T (1985) (invalidubing curgi-
eal remaval of bullet from murder suspect); Roefim v (ali-
Jorndn, 342 1. 8, 165 (1852) {invalidating atomach pumping).#

Further, when the State restricis a woman's right to ter-
ininale her preghaney, it deprives a woman of the right to
make her own decision aboul reproduction and farily plan-
ning—eritical life shoiees that this Court g hes deemad
central to the vight to privagy.  The derision b berminate
continue 2 pregnaney hae no less an impact o & woman's life
than decizions aboub contraception or marriage. 410 U 5,

YAz the wint opinion ackmewledmen, aqle, 38 55T, thie Coart. has veeop-
vized rhe vital liberkr interect of persens in vefusing urrranted mediesl
treatment. Crwsam o Divecroir, Moo Depe, of Saaitlh, 487 TS0 261 {18000,
Jues as the Due Process Clawse protects the deeply persomal decizion of
the indiridusl te reppse medece] tecarment, it alae must procect the desply
persomal decision to chieiy medial treacmert, ineloding a vromande deci-
siom ta berminate 8 preEnancy.
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at 153 Becauze motherhood hos a dramatiz mpact on a
woman’s educational prespects, employment opporhzmities,
and zeltsdetermination, restrictive abwction laws deprive her
of baeie eonirol over her life. For these reasima, “Lhe daei-
skon whether or not o bager o boar 3 child” lies at “the very
heprt of thia cluster of ronstitutionnlly protectosd chojoes®
Carey v Populafion Services Mternctiowa!, 431 U5, 673,
BE5 (15TT).

A Erabe’s restrietions on a woman's right b terminate her
pregraney also implivate cenztizutional praranises of gender
couality,  State vestrictions on sbertion eotpel women &o
continue pregnancies they othervwise might terminate. B
resbricling the right to terminate pregnancies, the State voc-
seripts wimen's bidies [hca its 2ervice, forcing women to con-
tinue their pregnancles, suffer the paimz of ehiidbirth, and in
et inztances, provide yeara of maternal sare.  The State
does nob compensate wormen for their services; instesd, it
aaanmes thak they ewe thi= duty asz a matcer of course.  This -

"azsumnption—that women can simply be loreed to accept the
“natiwal” status and incidents of motherhond—eppoars o
rest Upon & eonsepiion of women's rele thek hes Eriggered
the protection of the Equal Protection Clause. 2ee, o3,
Mississippr Unidic for Women v, Hogan, 463 103 TIE, 724
TZ6 (1982); Croig v. Boron, 489 UL 3. 190, 198185 (15762
The juint wpiniot recognizes that these assmpiions about
women's place in society “are ne longer conzistent wich ooy

A growing wwnher of cenunentators ave vecogniging this peint,  See,
g g, Lo Teibe. Awverican Coaadicwtional Lavr $16-10, pp. 1363-1263 (24 nd.
1085y 2legel, Resarniag fran. the Body: A Histarieal Pecspretive on Akor--
ticr. Regulation. and Guestions of Bqiu] Protackion, 44 Stan, [o M 851,
JG0—328F {1892y Sunstein, MNewtrality in Constitidignal Eaw (With Snieeesl
Fefaren=a to Foonography, Abertem, amd Sucrogsaey), 92 Codum, L Bev 1, -
+41-44 (1932, cE ﬁub-r:nfr:]li, Thi Righ'. uf P‘."h-':l.q,', M2 Harw. L. Rew ';"E'?',
TR=-_71 (1969) (similar analysis wader the rubele of weivaey ], Moelfioen,
Riedleetions oo Sex Bgoalty Under Law, HH ¥Yale L. L 1231, 13068-1324
(14510,
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understandieg of the femily the individoeal, or the Conatitu-
tion.”  Ants, at 397,
L

The Court has beld §hat litsitations on the right of privacy
are pertiiszible only if they survive “sieet” constifational
gorutiny—that is, only F the governmental ehdity fmpnsing
the rectriction cen detnonstrate that the bimitation is both
heeeszary and narrowly téllored tg serve a competling gov-
ernmental interest.  Griseold v Convecticat, 381 T 8. 474,
455 (1965).  We bave applied this principle specifically in the
eontext of abortion repulations,  Roe v Hoade, 410 1L 5, at
1551

Foe implemented these principles through a framework
that waz dezigned “to ensure that the woman® right to
choose not becoine so subordinate to the States intereat in
provooting fetal [fe that bar chuice exists in theory bet not
in fact,” ante, ab 872, Ree Wentified two relevant stete in-
tarests: “an interest in preserving and protecting the health
of the pregnant woman” and an interest in "protecting the
potentialicy of human life” 410 T 3., at 182, With respect
to the Btate's interest in the healch of the mocher, “the “pom-
pelling® point . . . is-ak approxitmetely the end of the frst
trimester,” berause it iz at that point that the martality rate
in abortion approaches thac in childbirth.  fd., af 163, With
respest to the State's inrerast in potential life, “the ‘eomnpel-
liwge™ padinit 3a at viabulity,” becanze it is at that point that the

“Ta gar that restrivilaby onop righs ere subject co steict acrutiny s b
te zay that the rigli is abselata, Legulations can he wphedd 1F they Lave
o signsficant itnpact o the women’s exercise of her right am® ars justified
by important state bealth objcctives  See, e g, Plokeed Forenthiead of
Cesetead Moo v Duwfierth, 423 (L3, 52, B5—5T, T2-81 (1976) fupholdleg to.
quiraments of & woman wrilten conzent and recordkesning). But the
Coart today veaffirns the essenlizl principle of Rog thet 2 woman has, the
right "to choose te lave an abertion before vizbility and to obtali L il
cut undue interference from the State™  dids, at A48, Under Rog, ay
move than de wiisdeds inberferenen 15 updea.
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fetus “preaamably has the capabillity of meaningful life out-
aicde the mulhers woml™  Ffhid.  Tn ocder Lo WG] thae ru-
ruiremenl f narvow Lailuriog, “the State s obligated to
mmake a reazonable effort ro limit the effect of ks regolations
to the period in the rimestar durieg which its healeh inter-
azt will bo fizrthored.,”  Akvon v Akror Cewfer for Bopro-
ductiee Healfl, Hic, 462 U5, 416, 2434 {198,

In tay vi=w, application of this anabtical framework i3 no
lerss warranled than when il was approved by seven Hem-
bers of thes Cawrl e Rog. Striet seretiny of slate limiks-
tiona an reprodeetive choice still offers the meel seenra prn-
eecfion ol he woman's eight to make hey own reprodnetive
decixions, ffee fora ztate coercion. Mo majority of this
Court has arar agroed Upoh an altavpative approach, The
factual premisez of the trimester fromevork have nok heen
miderminad., ree Webster, 408 T 35, at 5353 (BLacrr, J.
dissenting), and the fne framework i for more admeinistoa-
bile, and far 1o maeizalzhle, thun The "andos horden® stand-
ard adopted by the JERE opiniom.

Monetheless, chiea eviticizms of the trimester framevrork
contitene to be utcered.  Firet, the tritoester famoworl: iz
astaclked becauze Iis kew olements do not gppear in the exi
af the Conatitation, My responaz to thiz attack remains the
samie as it waa in Websfer,

“Were Lhag a2 true coneern, we would kave to ahandon
most of cur cinstilabional jurizprodence.  [TThe ‘eritieal
alormants’ of spuntless eonstizotions] dootrines nowhare
appear in the Constitesion’s text .. The Congtitukion
makes 1o mention, for cxareole, of the First Amend-
meat’s ‘actus] malice’ standacd for proving cortein libels,
goe NMew Yok Timies O v, Sudlivos, 3T 1L 3. 834 (1064),

. Bicularly, the Constitution makes na mention of the
ralipeal-basis Lest, ur the specifie verbe] formulations of
intecmedinte aml strict seruling by which this Coort
gvaluaces claims vhider the Mguasl Proteetion Claose
The reazon is zimple.  Like the Hoe fracmework, chese
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tezts or 2tandards arc not, amdl do not purpert to be,
rightz protected by the Conzticution, Eathor, they are
judgpe-made metheds for evalvating and measuring e
strength and scope of constitutional vights o for balene-
ing the constitutional rights of individuals against che
compeEing inkerests of goverament.”  fd. at HE.

The ascond criticiam is that the framework mote closely
resemables a reguletory code than a body of constituticnal
doctrine.  Apain, my answor ronaine the sane eg in
Weboterr

“[Lf thiz wore a rrue and pennive conesrh, wea would
have éo phandon vazt aress of our constitationsl
jurisprudenee, . . . Are fthe distinetiors entailed ie the
trinester framework] any fner, or mure ‘regulatory,”
than the discinelions wa have nflen Jrawn nooor Timat
Amendneent jurisprodence, where, for example, we have
held rhat a “ralease time' program permittieg poblie-
gehierod 2tudents to leave school provnds during gehon]
houirs bo recelve religrou: mstrucbion doea nat wiolate
the Eslablishment Clawse, even thongh a release-time
prograin  pectnilling religiows  instmetion on school
proumds dues violate the Glause? Compare Sorach
ranges, 3a TS 306 (1952, with fifinois eo ral, Mo
Collume v. Boovd af Bdyeetion of Schoa! Dist, Mo 71
Chompaigs Coundy, 233 11, 5, 302 (1943), . . . Similarly,
In a Bixth Amendment cese, the Court held that al-
Lotk an overnight bar on attorney-client eonnimunica.
Lion wiulubed the copstitutionally goavanteced right to
rounael, Cadare w, [mited Siatoz, 425 L2 800 {1976%, that
rigkt was not violabed when & trial jwdge separated s
defendznt from hi=s lavwper during 2 1B-minuke recess
after the defendant’s divect vestimony,  Peery v Leeke,
428 T8, 272 (13583).

“Traal mumerims constitntional doetrines result ia nay-
row differantletinng brtween similar ciroumetanees doss
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not mezn that thia Court hae abandoned adjadication in
favor of regulation.”  I4., at MH-580,

The final, and mnre genuine, eriticdsm of the trimester
framework 35 that jt fuify to find the Stake'a interest in poten-
tial human hife compelling thrrughoot pregnancy. Mo fem-
ber of this Courl—name (or Chab matler, Ly Solie lur Gene cal,
st Tr, of (ral Arp 42—has ever quastioned aur holding in
floe that an abortion s not “the termination of life entitled
to Fourrteenth Amendinent jpotection.” 41 L5, at 169,
Aceordingly, a Btakes [ntercst in protecting fotal lifs s not
prounded in the Constitution.  Mor, conzizlent with our Es-
tabiishmant Clawse, van it be o theolopical or sectarian incer-
eat.  Sea Thornbwmglh v American College of Obsietricicns
o Fengcologtsts, 476 T2, 747, TPE {1936) (2TEVENS, I,
coneurring). It iz, ingtead. a legitimate interest prounded in
humaritarian or pragmetic concsrns.  See ante, at 914-016
[(STEVEME, .. concurring in part and dissonting in part).

But while o Btate hes “legitimate interests from the outzet
of the pregnancy in protecting the health of the woman and
the lite of the fetus that may beeome a child,™ ante, at #46,
legitiznace interesis are nos enough,.  To ovarcome the buor-
den of seriet zeruting, ihe interesis must be compelling.  The
question then i how best to accommodats the State's inter-
ent in potentinl humea Bfe with the constitutional likertics
af pregnaut women. Again, I stend by the views [ ox-
pressed (n Webster;

T remain convinced. as six other Memberz of thiz Court
14 vears agn were onvineed, that the Hoe framework,
anrl the vishility standard in perticular, faivly, sensibly,
and effectively fanetions to aafeguard che sonstitutional
liberties o pregnant women while recognizing and ze-
commaodaking the State's interest in potential horman 1ife.
The viability line reflects the Molopical facts and trulhs
af fetal development; it marks that threshold moment
prior to which a fetuz eanmot survive separate from Lhe
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wornan and cannot reazomably and objectivelr be re-
garded e a subject of righta or interesta distinct from,
or paramount to, thoee of ¢he pregnant woman, At the
game timme, the viability standard takes aecownt of the
undeniable fact that as Lhe fetus evolves into iLs postia-
Lal foemy, and &= it loses s depandeties on the aterine
envirormment, the State’s intersst in the fetus® potential
human lite, and in fostering & regard sor human life in
poncrel, becomez compelling.  As a practical matier, be-
canse vighility followe ‘qaickening™—the point at which
& wormnan feels movement in her womb—and becanse via-
hility oceurs no =arlier than 28 weeka peatstional 2yge, i
establishes an euaily applicable standard [or repulating
ahortion while providing a pregnant wotngn ample Lims
to exersize hor fandamental right with her responzibla
phyeieian ko terminats har prepnancy.” 482 U5, ac
553 -654.8

Roe's trimester framework does not ipnore the State’s in-
Lavast in prenatal life.  Like JusTICE STEVENS, dsle, at 316,
I agree thet the Siate may talw zteps to enzure thet a wom-
an’e choice “ia thoughtfinl and informed,” ante, at 272, and
Ehat “States are frec to enact lews to provide a ressonahle
fromewroxls for a woman to make a desizion that has sach
profound and lasting meaning.”  Arnfe, at 873, But

“[=leriona queetions avise . . . when a State attempts to
perauade the woman to choose childbirth over shortion.
Ande, at 878 Decisions]l autonomy must limit the
State’s power to inject into & wormans mosk persanal da-
liheratinna its cwn views of what iz best  The Siate
may promote ite preferences by fonding childbirth, by
crenting and mainkaining alternatives to aboetion, and
br esponging the virtmea of family; but it must respect

—— -

*The joot opinion agrees with Foe's conchuzion that clakility oomauwe ac
2% or 2 wesaks nt tha easliest. Compare gale, ok 85} with Hoe v Wode
419 L1 15, T13, 160 (1973),



e E | PLAMNED AABRENTHOOD OF SOUTHEASTERM
Ta, v CASEY
Ciptimdnn nf AL ACETIR, L

Ehe imdividpals [reedom tn make such judgments.”
Amte, a1 XA (ATEVENRS, J, conelrring in pert and dis-
senling i parly (nlernal gquotation mearks amitced)

A% the jont opinion redognizes, “the means chosen by the
Btate to forther the interesc in potential life wst bo calen.
lated to inform the woman's fres ﬂhmr:e, not hinder "
Anfe, at 877,

In sum, Roes requivemsnt of strict sceobing as imple-
mented through a Lritnesler framework shool] ool be dis-
lurbed. Mo other approach has gained 8 majority, 2nd noe
cther is mmore profeciive of the woman’z fundamenta] righe.
Lastly, nie othee approach properly xocorminodates the woml-
an's constitutional vight wich the State's legitimate intereata,

&

Appiizabion of the strict seruting standard results in the
invalidation of a]l the challenged provisions.  Truleed, &5 this
Conre has invalldaied virtually denties] provisions ik prior
cazas, stere decisis requires that we again strike them dovwa.

Thiz Court has npheld loformad- and written-conzant re-
guirementz only where the State has demonstrated that Shoy
genuin=ly further important health-related state conesrne.
Gee Plunaied Poventhond of Cenbnzt Moo v Dawnfretk, 428
L B B2, G607 (1970 A Btate may not, wnder the guiae of
geeurig informed songent, “require the delivery of informa-
taom “desigted to tnfloence e wotnan® iformel choice ha-
twaen abortion ar childbirth.'™  Thavebiwreale, 476 TLE al
Teld, quoting Akvow, 462 U, 3, at 443444,  Rigid vequire-
ment2 that a2 speeific body of indormacion be impavted to a
woman in 2ll eases, regardless of the necds of the patient,
impoperly introde uwpon the discretion of the pregnant
womians physician and therehy impose an © undesied and
unpnmliortable strafljacket’”  Terabuegh, 976 15, at
hE, quating Dheefortl, 428 TL 8., 28 67, n, &

Kaasured against these prineies, aome sspects of the
Fanneylvania informed-consent echeme are uncohstitutionsl
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While it i5 unohjectionable for the Commaonyeslth ko require
that the putient be infirmed of the natere of the procedure,
the health rlelks of the abartion and of childbirth, and the
probable pestational age of the dbborn ehild, sompare Fa
Cons. Stat, §§3205(a)H-I1 (19300 with Adkren, 462 T 2 at
446, n, 37, I roanein anesnvinesd that there is a rital stata
need forr inzizting that the nfermation be provided by a phy-
aician rather than & counselor.  Id., at 445, The District
Court found that che physician-only requiremen: neceszgrily
would increase cogts to the plaindiff elinics, sosts that un-
donbtedly would b pagzed on to patients. And hecause
trpined women sounselors are offen more undevscanding
then physiciana, and gencerally havae more time o spend with
patienks, sec App. 3646-387, the plyrsician-only disclosure re-
guirement i@ not narrowly tallored to serve the Cowimon-
wealth's interest in protecting maternal health

Begtions SEIMEN G of the Act further requirez that
the phyaician nr a qualified nonphyaician inforao the woman
that printed materizla are available from the Commonwealth
thak desvribe the fetua and provide information about medi-
vel azsistance fur childbivkh, information abant child support
Mot the father, apd a list of agencies offering adoption and
other serviees as allernatives o abortivn,  Thovaburgh in-
validated Lissed petient-counseling requirements wirbally
identical to the one at issue hore. What we sald of thoee
requiremcntz fully applies in thoese eage:

Che listing of agencies In tha printed Pennaylvania
form pecsenfs seriows preblems; (b contains nemes of
agencies that well may be oub of step with the needs of
the particolar woman and thus paces the physician in
an awlwerd position and infringes upon his or her
professionsl respohzibilities.  Fevoing the phyzician or
oounzelor (o present the materiale snd the liek to the
woman makes him or her in efect an ageot of the State
in treating the woman and plates hiz or her imprimator
wpot both the materialz and the list. Al Lhis is, or
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comes cloze to heing, stake medicine impoeed upon the
woman, nok the professional medizal guidancs she sesks,
#nd it officially structures—as it obvioesly was inkended
e do—the dialogue belween the woman anc her
phersician.

“The requiremsncs . . . that the woman be advizad
that mediral apgiztanee benefitz may be available, and
thet the father i8 responaible for finaneinl aesiztance in
the anpport of the child mmilerly are poorly disguised
elementa of descourapement for the abortion decision.
Wuch of this . . ., for many patients, would be irrelevank
and mappropriate  For a patienl with & Hle-threatening
pregrancy, the 'informacion’ iin itz very rendition may
be oruel as well as destrnetive of the physician-patient
relationship, Az any experienced social worker or
atker coupealor hnows, theoratiea] finaneial respomaibil-
ity nften does niot eguate with fislfillment . . ., Under
the guise of informed consent, the Avt requires the dia-
setninalion of inlormaticn that js pol relewvant to such
congent, atd, thus, i sdvanees ru lerilbmale state inler-
ezt,” 476 11 &, &t TE2-TH8 {pitation omitted).

“This type of compelled inforrnstion iz the antithesis of
informed eonzont,” i, 2t T84, and goes far bavond merely
deacribing the general subject matcer relevent to the
wornan’s decision.  “Thet the Commonmsrealth doez not, znd
gurely wonld not, compel similar diaclosure of every possible
peeril of nemsseary surgery 01 of simple veccinatior, reveala
the anti-abartion chavactar nf the gtetute and iks real puae-
poge™  Thid"

THhile T do not ageee with the jeint opitben’s wobeldsion bhat Phese
provicione skould be opheld, the joae opdicen has reteauned Fathiul te
prinziplas this Coutt presiously lus snoonesd In examindbg eounselsg
pravisions.  I'er example, the joint opinion cobcludes that e “ndoria-
tian the State reguires to be mede aseilablz to the woran" mast be
“truthfuel and not mislesding™  Awde, at 852, Perguze the Srates ofor
Indtlan yaust b2 "eulellatigl bo infocme tha wemen's Eee chedice, nos hinder
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The 24-hour waiting periad following the proviaion of the
foregeing information is alac clearly wnoonstitutional. The
Digtrict Court foond that the mandatory 24-howr delay could
lead €0 delaya §in excesa of 24 howra, thas ncreaaing health
rizkz, and ¢hat it wooald requive two visics to the abortion
provider, thereby increasing travel time, expasiare to further
harasament, and financial eost. Finally, the Bhetriet Court
found that the recvirement wonld pose egpecially =ignifizant
Inrdens on women living in roral areas and those wornen
that have difflenlty explainibg their whersabouts 744 T
Bupp. 1328, 1872-13T0 (BT Pa. 1va5, In Abeon thiz Court
invalidated o eimilarly arbitrary or inflexible waitiyg poried
bhecanae, a3 hewve, it furthered no legitimate stale Interest?

As JUSTICE BTEVEWS inightfully coneludea, fhe mande-
tory delay restz cither on outmoded or uhaceeptable as-
sumptione ahout the depizionmaking capecity of women or
the helisf that Ehe decision to Barmianate the pregnancy is

i, " cade, b BTT, U migpsunes piagt Te Gasinnsd be erswce thad 3 wamnen’s
cheive s “medate aml informed,™ onte, st 53, ot intimidabed, impozed,
or lmnelled.  Ta this erd, when the Stute poqiires Ehe provision of serkein
Lnfarmatlan, the State may pot alier the marner of presenudion in arder
o Inflivt “perohalagien] aAbuga,”™ meude, ak 803, designed to shock or unnemes
owamen seeking &) exereise e lioecly righl,  This, jor exsmle, wookd
appsaa € preclede o Skele fram requiring 2 weman to view graphir liters-
turg o1 flms deluiling the pecfermanee of en abortion operatic.  Fuat a3
4 vispul preview af an cparation to cemeve an sppendi: playe no partin a
physizians seenring intormed corsent to an appendectomy, 4 preview of
seenas Appartenant to ang mujor medical introsien into tha luman kbody
does ol congtraetively inform Hhe decizion af & wroman of ehe Staks's inter-
ex0in the presereation of Ehe voman's heslth o demonstiate ehe State's
Fprofcunel raspeat for the life of the uoboro™ it ac 479,

*The Caurt’s Jderizien in Sodgzen v Miuvesota, 40T 15 50 41T 15000,
valldating 3 $8-hrur waiting peviod for minore ceeking ab abortion te wer-
mlt pacenigl irvolvemant daes oet slter this conchazion.  Heve the 24-hiean
clelay js imposel on oan ol women,  See id., at 49450, 0 36 Dkin 1
Alecan Qouter for Reprodioof (e Health, Joe, 457 108 802 013901 Bare-
atter, the slalute in Hodgeam i mot requive aoy delay once the mibor
obtained the affiemotive sunsonl nF gither o purant or the court.
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prasemyfively wrong,  Awle, ab 918018, The reyuirement
that women ¢otsider thiz obvieus and slanted information for
an additional 24 howrs eontadned in these provisions will only
influeneg Hee wornsns decision Gy impmper weys.  Tha vast
majority of woreen will know thiz inforteation—af the faw
that do not, it is lezs ioely thac thelr minds will be changed
by tniz informetion than it will be either by the realization
that the Stakte oppozes thel choice or the need once again to
gnrlore atmse and harasamenk on return to the clinie?

Txeept in the mce of 2 madical emergetuty, § 3206 raqdires
y phyaivian to obkain the informed consent of 8 parent or
guerdian befors performing an abortion o an UReiencs-
pated trinor or an incotopetent woman,  Based on avidence
in the resord, the District Court conelnded that, in order ta
fnlfill the irformed-conaent requirement, generally aceeptad
medical principles wonld reguire an in-person wisit by the
parent to the facility, 7dd B Supp, at 1352 Although the
Couart “haa reeopnized that the State hae someahat hioadar
guthority Lo eepulake the activitiee of children than of
adulrs,” the Btate peverthales: must demonacrate that there
is o "sigrifTeont stoly futerest in conditioning an abortion . ..
that iz not present in the caze of ar adelt.”  Pawforth, 425
11 &, at 7270 (emphasis added). The recuiretnent of an in-
peraon vizit woald carry with it the risk of & delay of aeveral
daye or poasibly weeks, even where the parent is willing to
ponsent.  While the Hlats has wn interest in eneguraging pa-
rental involvement in the minor’s aboprtion decizion, 8 3214 13
kot harrowly dreawn b serve that ipksrese

*Because thes infoemation iz so wxbtebr koowe, T an eabfident tlm! a
daveleped vecard czn be made to show thak the 2d-lour delay, “in a lzege
Beaction of the cases in which he resteiction] is relevane, . . . will operate
&P o substartial chetace b s wounab’s owice t¢ widergo an ahortion™
Aseta, nk BG6,

1"I'he jucicial-by pss provision does not core Lhis vialatico,  Miedgsen is
distirigaistaitle, sinee bhesa eisas prolve moce than parentd] volvement
ar apprival=—ratkee, thee Peemsyivana Taw requires Lhal the parenl reeejve
fafebtmabticn degigned te désconrags alioctiooe ln 2 faoe-te-faee meeiing wilth
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Finully, the Penmeylvatea statute reguires every facility
performing abortions to report its activities to the Commaon-
woaltl, Pennsylvania contends that Ehiz poquirement is
valid under Desfortf, in whivh this Courl held that mecord-
keeping and reqorting requirements that ars ressomahly di-
reated to the preservation of matarnat health and that prop-
erly rezpedt g patients cobbidentiality are permisaible,  fd,
at T8, The Componwealth atbempls to justify ks re-
guired reports on the ground thst the public has & right to
know how itz tax dollars are spent. A regulacion designed
tn infarm che pullie sbuntl publie expenditiees does not fur-
ther the Commonwealths intersat in protecting maternal
health, Accordingly, such a repgulstion cannot justify a le-
pally signifieunl aden on 4 womae's egght Lo obtain ai
shorkion,

The confidential reporte concerning the identities and
tnedital judpnent of phyzicians ivsalved i abortiohs at Azt
glance may seam valid, given the Commonweslth's interest
in maternal healch and enforecteent of the Act.  The ThHetrict
Cnart fimangd, however, thut, notwithatanding the eonfiden-
tiality protections, many ohysisians, partionlarly thoee who
bhave previowsly diseontinued performing abortions becsuse
of harasament, would refuss to refer patients to abortion
clinies if their names wete to appear ot Lheze reporie. 744
T Hopp., at 1392 The Comnrennweslth has failed tn ghow
thot the name of the eeferving phyzisisn cither adds to the
1ol of scicntific Jrwowledge eoneerning abortion or is reason-
ably related to the Commonwealth'z intcrest in maternal
healch. 1 therafore agres with the DHskrict Conrts comelu-
gion that the onfidential repovting requircticits ave wnocn-

Lt pharzician,  The bypass proczdore cannot ensure Ehas the pavent weuld
ubbaip the information, sinee In many instances, the parent nroukd not 2ven
nttend the hearing, & Stabe may oot place any vestelction an 4 yoong
wrmies ripht to sn ahovcion, hovreeer vvational, sinply becange 1t has
puetedt il o ol torpass,
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atitutinnal insofsr a5 they require Lhe neme of the refercmg
phyeielsn and the bagis for his or her mediesl judament.

In som, I would affirre che judgmert in WMo, 21-902 and
reverse the judproent in Noo 91-744 gnd remand the sises
for foether proceedings.

IIL

At long last, THE CHIEF JUSTICE and those who hawve
joined him admit it.  (Sone are the contentions that the issne
need not be for has not heen) conaidered,  There, on the first
page, for =11 B see, is what way exjpected: *We halisva that
Roe wes wronghy decided . and that it 2ane and should be over-
ruled vorststantiy with owr treditional approach 10 stare de-
ciis In vobstiiutiokal cases™  Fool, ot 244 If chere is muck
regson te applaud the advanees made by the joint oplinion
todey, there i3 far more to fear from THE CHIEF JUSTICE'S
opinion.

Tur CHIRF JUSTICES criticism of Boe follews from his
gtunted eoneeptlon of inoividual liberky,  Whila recopniting
that tha Proe Progess Clanse protects more than simple phpa-
ieal liberey, be then eoes on to constroe this Conrts pecsonai-
liberty cazes as establizhing only a laundrey list of particular
rights, racher than a principled acoount of how these partieg-
lar rizhts are prounded in & more general right of privacy
Foet, at 951, This constricted view Is reinforced by THE
CHIRF JUSTICES exiJuaive reliance on tradition a5 3 source
of fundemental riphts.  He argues that Bhe reeoed in favor
of u right o abartion is ro steonger than the reeored in A83-
chael B v Geruld D, 401 TLE. 110 (1989), where the phival-
ey Found ne fubdamentel rlght Lo visitetion privileges by an
adubierons falher, or in Bowers v. Hordwick, 475 U 3. 185
(1956, waere the Court found oo tondamental right to en-
gage 10 homozexual sodomy, or in 4 case involving Ehe "“fir-
ing lef] a gun . . . into @nother person’z bodw'™  Fosf, at
51-252.  InTHe CHIEF JUSTHE': world, a woman conaider-
ing whether to terminate & pregnancey iz entitled to no more
protaction thun adulterers, moerderers, 4nd so-galled sexug]
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deviates.’! Given THE CHIER JIUSTICES exclusive reliance
on traditlon, penple bEing conbrasspriva 2eem the nexe Jilkaly
eandidate for his list of outeacks.

BEven e shatking than THE CHIEF JUSTICE'E cramped
nitioh of individug]l lherty is his eomplate omission of sy
digeussion of the offects that eormpelled childbirth atd moth-
erhwnd have on wonen’s lives, The only expression of con-
cern with wmnen'z health = purely instrumental—for THE
CHIEF JUSTICE, only women's peycholagical health is 2 eon-
cern, and only to the extent that he assumes fhat every
womnan who decides bx have an abovtion does so without 2eri-
oz congideration of the moral implicetions of her deeizion.
Poat, at 867-368, In shord, THE CHIEF JUSTICES view of
the State’s compelling interest in maternal health has less
tn o with health than it does with compelling women fo
be muternal,

MNor ows. TAE QHIER JUETICE give ahy aeriols considar-
stlun to the doetrine of sfave decinie. Tor Toe CHIER JUs-
TICE, the farty that gave Fite o Kog are gurprisihgly simple;
“wotnen heeome preghant, there 15 4 pont z2omewhers, de-
pending mn medical teehnology, whers a fetns hepmnes via-
ble, and women give birth to children.™ Poest, at 955, This
characterization of the izsue chus allows THE CHIER JUSTICE
quickly to dizeard the joiat opinions relianee argument by
acserting that “reproductive planning could take wiriuslly
immediste account of* a decision sverruling Aoe.  Past, ot
866 lintarpal quotation marks amitted).

THE C1UEF JUSTICEs narrow conception of individual lib-
erky and sfare deciuls leads him to propoze the same atand-
ard of review proposed by the ploality in Webséer,  “Brafes
may repolate abortion procedures in ways rationally related
tooa lagitimate atate interest,  WiIldomagon v Lee Optical of
Qklekomg, fme, 248 115, 483, 41 {1950): of, Slenley v THi-
wou, 0B TL 5, 845, 651408 {19720 Pazf at #6 Tae

Lobeiewzly T do ant shira TIHE CHIEF JTUETICES views af homososoal-
Iy as sexol devjwnee, Sea Fomery, 475 U, S, 8¢ 208203, . 2.
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CHIEF JUSTICE then further weskens the test hy providing
an imEurmountable reguirement for facial challenges: Peti-
tioners mwst “‘show that no set of circomstances exists
@ader which the [provision] would be vaiid.'™  Fosf, at 975,
qrotiap Chio v Akven Center for Reprodueiive Healil, 497
LL 2., at 514,  In short, in hie view, petitioners must prove
that the statuce eaanet conztitationally be applied to awpone,
Finally, in appiving his standard to the spouzal-notification
provizgion, TEE CHIEF JUSTICE contendz that the record
lacks any “hard evidence™ to suppert the joint opinion’z con-
tention the: g “large fraccion™ of woman who prefer not to
notify thair hughands involva sithetions of battered women
and unrepérbed epovsal aseaalt. Fowxf, at 534, n, B Yeb
throwghaout the explicatinn of hia standard, THE CHIER J115-
TICE never explaing whas hard evidence is, how large a froc-
tiom is required, o how a bettered woman is suppoaed to
pursve am 2s-applied chalienpge.

Lisder hiz stendard, Stagez can bain aboriion if that ban iz
rationally eclated to 2 legitimate state interest -o standard
whiclh the Upited States callz “deferential, bot wot toothe
lzzs”  Yei when presszed 2t oral ergument to deserile the
teath, the best protection that the Solieitor freneral sould
offer to warnen was that a prohibition, spforeed by criminal
penalties, with wo sregption for the Life of The smother, “oonld
raige very sorions questions™  Te of {eal Angr 45 Par
heps, the Bolicitor Genernl offered, the fallure te include 2n
exempiiun for the life of Lhe molter would e “arbitrary and
rapricions. T, gl 49, Tf, ax THE CHIER JUSTICE con-
terds, the undne burden test i made ouk of whole clath,
the gi-cailed “arotvacy 2nd sapriciowus? limit iz the Solieitor
Ceneral's “new clothes,”

Even if it is somehow “irrational” for a Btate to require
a woinan te risk her life for her ehild, what protection is
offered for women who becone pregnast through rape or
incest?  Is there anything arbitrary or ceprlelous sbeub a
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Siaees prohibiting the sins of the father from being vizited
wpon his offepring?

But, we are reassured, there iz always the protection of
the democratic process.  While chere i3 much te be praised
abimt our democracy, oar counkry sinee ik9 founding bua rec-
ngpited thel chera are sertain fhdaments] 1iberties that are
nol 1o he et ko the whims of en edeetion. A wroman's rlghe
to reprodnerive choiee o ome of thoca indamental libertiog.
Aceordingly, thet liberey need not seek refuge at the ballot
b,

1y

In one sense, the Courts approsch is worlds apert fron
that of THE CHIEY JUSTICE atdd JUSTICE Soabsa.  And yel,
in another zense, the distancs etween the two approachos
iz short—the distance ie but a gingle vote.

| am B3 years old. 1 cannot remain on thiz Conrt forevrar
and when | do step dovn, the confirmetion proescss for my
aneoeazor well may focus on the issuc before na today,  That,
[ repret, may be exsctly where the choice bebween the dwve
vrrlds will be made,

CIosTICE S2aL1A vrges the Court to “met out of this eree," poal, at
HIn2 and leave qaestlons ragurcding abertien antiraly to tha Stakas, past,
At SHE-100. Podirg pgide the fied. that wehit e sdvarstes i nothing
shorl of ab aldication by Lhe Coerl of ks copstitutional responsibilities,
Jrance Soacta ls wwcharasieristically ssive §F e Ehinks that overrling
Pioe sl lalding thar resbrjelions ab o weman?s right to an aberticn eece
gubject anly 1o rational-basls revkew WUl caatle the Court heneefacth o
avoid peviewing aboetlap-eelated emmes,  Stole efforts te cegnlate and
prohibit aborcion in 2 pest-Ree world oodeubted]s wiald raise a hoxt of
digtinet ard Unpordani constitubional guestioins merlibig Feview Tor Uhis
Cowret,  For example, dees the Elglib foneiwhinesd jinpyxe any Bmils on
the femee: or land of panehment a Gtate ean inflict opea pliczielans whe
periorm, or vromen =ho anderps, abordonst  What effece wonkd diffoe-
fnees dmang Etabes in their approaches to abertion have ob 2 warman's
right ta encage in mterstate travel? Does the First Arendient permit
States that chorse not to criminalize abortion to bas all adwertising pro-
vidirg information sbouat whaee and how to obta abarcions?
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{HIer JUsSTICE EEiMQuUIST, with whom JUSTICE WINTE,
JUSTICE Boarls, and JUSTICE THOMAS Jolk, concurring in
the judprment in part and dizzapting i part.

The joint npinion, follirwing ks newly minted vaeiakion (n
Rfre ducines, retainy Ehe anter shell of Eoe v Wade, 410 11 5.
112 (1972), but beats 1 whelesale retreat from the spbsranes
of that caze,  We believe that Roe was wrongly deeided, and
that it can and showld be overrufed conaiatently with our
traditional approach o sfare declsis in constitutional cases.
We would adopt the approach of the plurality in Webafer w
Reproductdee Heelitl Seepimen, 482 UL E 4800 (1989), and up-
hold the challengad provisions f the Penngiivania #tatute in
their entbrety

L

Loy roling om thas licigalion helow, the Coort of appeals for
the Third Circuit first obzerved that “thiz appes] does net
directly implicate Hoe this caze involves the regula.tmn of
abortions rather chan theit outright prohibition” 947 F. 24
BB, BET (1891). Accordingly, the court directed its attontion
to che gueztion of the standard of review for abortion regula-
tions. In attempting oo settle on the correct stendard, how-
gver, the court condfronted the confused etate of thia Court's
abortion jurisprodence,  After considerving the several opin-
ions 1n Webgter v Reprodusttuve Health Services, supme, and
Horlgeon v Minaesoda, #97 UL 5217 {18300, rhe Court of Ap-
peals coneluded that Jusrice O'CoNNors “oadas burden”
tozt woa controlling, as that was the narrowest ground on
which we had upheld recent abortion regnlations, 947 F 2d,
at G33-4G27 ("When a fregmented coort decides a case and no
single rationdle explaining the reault enjeva the assent of
five Juetices, the halding of Eha Cotet may be vlewed 25 thet,
poaitiun ket by those Blembars who vonsurred in the judg-
ments on the naerowest grognds™ (ruoding Aderke v Dt
Statez, 430 UL B, 188, 193 (1577 {internal quetation marle
omitted])y  Applying this standard, the Court of Appeals
upheld all of Ehe challenged repuladions except the one
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reguiring & Womat [o notify her zpouse of an intended
aborrion.

[n arguing that chiz Coort showld invalidate eaeh of the
provigions at iseus, petitioners insist thei we peaffirm our
devizjon in Aoe v. Wade, suprg, in which we held uneonatitu-
tionel a Texas statute making 1 a crime to procure an abor-
tioh except to zave the life of the mothae?! We agree with
the Court of Appeals that oue decision in Aoe is nol ditectly
implizated by the Fermsylvania statnte, which doeg nat pro-
hibit, but zimply repulates, ebortion. But, as the Court of
Appeals foand, the state of our post-Keor decizional law deal-
ing with the regulation of abortion iz confueing and uncer-
tain, indecating that 2 reexamination of thak line of casea is in
erder,  Unfortunately for those whe mest apnly this Court's
decisionz, the reexamivation ehdertaben today leaves the
Court no lezs divided Lhan beforehand.  Although they re-
ject the trimeskar framewrork that formed the underpinning
of Koe, JUSTICES ('CoMMOR, KENMEDY, and R0UTER adopt
a revised undue tarden standard o analyze the challenged
regalatioms.  We concluds, hovrerer, that zuch an outeome iz
an unjustified constitutional compromise, one whish leaves
the Court in a position to closely acrutinize all types of abor-
tiun regpulations despite the fact that it lacks the power to
dir 5o umdler the ConsEitution,

In Rnoe, the Choart cpined that the Sfate “does hare an
important andg legitimate intevest in preserving and protect-
ing the health of the pregnant woman, . .. and that it has
still apother important and legitimate interest in protecting

LTwn woprs after Aoe, tha West Cerwan constitotional court, By can-
teast, situek dran w lsw liberalizing zecass to abertion on the grovnde
thak life cleveloping within the womb ks eonstitutionally protected.  Fudp-
ekl wf” Fednpery 25, Ief, 83 EVerfGE | (translated in Joras & Corby.
Wt Goreman Abcrtion Desision & Contrast to Bee v Wiade, % Joha Ra-
shall I Prag, & Proc 605 {19708, In 1953, the Camdian Supreme Court
fallewad rensantng =imilar to that of Koe in steiking down a Tawe $lat re-
;.E;Etf:a;;hﬂrmn- Morpewtaler v GQueew, 1 500 R 83 dd 0L L. E. 4th

1 .
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the potentiality of human fee” 470 TL &, af 162 emphasis
amitterd),  In the omnanion case of Dos v, Bnltes, 410 11 8.
179 (1%73), the Coart referred to its conelugion in foe “that
a pregrant woman does nok have an thealute conséitubional
right to an abortion on her demand.” 410 UL &, &t 184, But
while the language and holdings of these ceses appesred to
leave States free to regutate abortion procedwres in & variety
of WayE, later decizions hazed on then heve found consider.
ably lers latibede for such regulations than might have been
expacted.

For example, after Roe, many Stater have sought to pro-
tect their roung citizens by reguiring that a minor seeking
an abortion invelve her parents in the decision. Some
States have zimply required notiflcation of the parencs, while
others have required a mimor to obtain che consent of her
parends.  In o nomsher of dacisions, howevear, the Court haz
substantially lirited the Sratez In their ability to impose
sich requirements.  With regard bo perental notise peguire-
metils, we Mlially held Chal a Stale could require 2 miner
tee kolify her parents hefore proceeding with an aborlion.
H. L. v Mathesorn, d50 TL 5. 398, 407-410 (1981). Resently,
howrever, we indiested that u Statey abilityr to gmpose o no-
bice requirement actuslly dependa on whether it requices ko
bice nf ¢ne or hoth parents.  We concluded that although the
Conatitation might allow & Btate o demand that notize be
Eiven to one parent prior to an abortion, it may nos requice
that aimilar notice be given to fwo pavends, onleas the State
incnrporates a judicial hypass proeeduare in that fwo-parent
requirement.  Hodgeow v Miwwesola. swpra.

We have treated porental conszent provisions oven moro
harshly. Three yesrs afier foe, we irvalidated & Mizzome
regulation requiring that an pamarticd woimnan wader the age
of LB abtain the conzent alove of her pavarics efore procesding
with an abortion, We held that our aborticn jurispeud ends
profibited the Srate from imposing sweh a “blanleet provision
. .. redquiring the cunsent of a parent.™  Plonned Porenthond
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af Cendval Mo v Donforih, 428 TR BE, 54 (19T6).  In Bel-
Tatrt v Beord, 4458 T & 822 [1875F), the Coort stroel: dowt a
gimilar Massachusatts perental consent zlature A majorigy
of the Court indicated, however, that 2 State ecould eohstitn-
tinnally eequire parcntel consant, if it ellernatively sllovred
a pregnent miner tu obtain an ahortion wothout parental con-
sotit by showing esther thed she was mature gnough te make
her own decisim, or thak the abortien wouwld be in her hast
interssts. See id, 8l GA3-64d (pluralily gpiniony; el at G-
BT (WiNTE, J. dissenking)l. Ik light of Bellott, we have
upheld one parental consent regulation which incorporated o
judicial bypass opkion we viewed az aufficient, see Plasiued
Porenthood Azzn of Aonsas City, Mo, e v Asherof?, 468
1 2, 476 (13583), bat have invalidaced anolher beealtse of aur
bialiaf that the jodicial procedure did not satify the dictates
of Hellatti, spe Abven v dkron Center for Reproductioe
Hralth, fae, 462 1105, 414, 430-442 [1H3),  We heve never
hud orcasion, as we have in the parestal notice context, o
further parse our parental consent jurisprodenee into ane-
parent and two-parent components.

In Keoe, the Conrt obeerved that certain Btates recognized
the right of the fathor to participate in the abortion decision
in eortain cireuamstancez. Bewause neither Res nur Doe in-
volved lhe wsserBion of any paternal right, the Coort ex-
pressly stated thag the ease did not disturb che wvalidicy of
regulatinns thet protected sach a right.  Roe v Woede, sagra,
ab 165, n, 7. But three years later, in Damforth, the Coors
extended its abortion jurizpradence and hald that o State
eoald not reguire that a woman obtain the cunsspd of her
spouse before proceeding with an abortion.  Plansed Par
enthood of Ceathal Mo v, Danforih, 425 1L 5., at 49-T1

states have alzn repulzrly tried to engure that a wornan'
decizinn to have am abortion iz an informed and  wall-
eongidered one, Lo Deoriforth, we upheld & reguirement that
a woman sign & sonzend form prior to her ahortion, and ab-
served thai “ik i3 desirable atd irupecative that [the decision)
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be made with o] dmewledpe of its nature and conze-
guaenees.”  fd., ac 97, Sinee that case, howewver, we have
twiee [avalidated stafe statutes designed to impart such
lmrwledpe to a worman seeking an abertion,  Tn Akbmn, we
held unconstibational a reguiation requiring a phyeician Eo
inform 2 woman eseking 2n shortion nf the status of hew
pregnaney, the development of her fetna, the date of poseible
viability, the complications that could result fenm an abor-
Leon, and the availebility of agencles peoviding assiytance snd
infirmatiim with respect Lo adoption and childbirth, Ay
v dkvon Ceuter fop Reproductise Health, swupre, ac 442445,
More recentty, in Thornbuteh . Amerwen College of Obete-
trimany ond Fynecolomele, 496 TR, 747 (18986} we struck
down & more lingited Penpsylvanis vegulation requiring that
a2 waornan be informed of the righs asspciated with the ahor-
tion procedure and the assistance availahle to her if she de-
cided to proceed with her pregnancy, becanse we zaw the
cotpelled information as "the antitheais of informed con-
sent.’” Jd., at Ted.  Evem when a Stafc haz sought only to
provide information thet, in our vicw, waz conzistent with
the Roe Prormework we coneluded that che State vould not
require that a physician mrnizh the information, but instead
had Lo allernatively allow nobpinsiclan coweselors b provlde
i, Akron v, Abroen Canter for Reproductive Health, af2
L&, at 448-44%. In Abron sz well, we went furthar and
held that a Stute may not require a phyaician tp wat $4
hours to perform an abortion after receiving the coneent of
a woman. Although the State sought to ensure thai the
woman's fdecizion wai carefnlly conzidered, the Court oom-
cluded that the Constitution forbade the State to ivspoze any
sort of delay.  Fo, at 248- 451

Y have not allowed Statez much leeway to repulate ovet
the getoel sbortion provedure. Although a State can re-
yuire Lhal sesond-tritnester ubortiuns he peeiorieed inoutpa-
Lient cllnies, see Semopenlor v Virgemade, 462 TL 3. 506 (1583],
wa eonelided in Akrow and Awfieraft thet o Srate sould nnt
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reqaire thak zush abortions be perfarmed only in hospitals.
Sea Akvon v, Akrow Cexter for Reproduwetive Sealth, auprr,
at 437=-13% Plansed Porendhoad desw, of Hovsms City, Mo,
Fee. v, Asfevof, srepre, 2t 481-382, Deepite the fact that
Fipe eypreatly allowed regulation after the first trimester in
furtheranee of maternal health, *‘present medical lmowl-
efge,"™ e our view, crubd not justify such a hospitalization
requirement under the trimeater framework. Akvom W,
Aferoa Center for Reproduetine Healik, supre, at 437 quot-
ing fipe v. Wnds, suepra, a2t 163),  And in Dawforth, the Coart
held that Dlizzouri could net cutlaw che aaline amniocenteais
method of abortion, conclading thag the Mizsouri Legislature
had “failed to appreciate and to eonsider several signifieant
fact=™ in maklng its decision, 428 TL 3., at 77.

Although Ko allweed atake repulation after the point of
viability t& protect the potentizl Life of the fetue, the Court
subaequently rejected atiempis to vegulate in thiz manner
In Colmuti v Frondiin 439 L& 874 {1973, the Coure
strick down a statute that governed the detertninalion of
viabtlity, Jd., at 380-38T7. In the process, we made clear
that the riteester Trameork incorporated only one defini-
tiewn of viability—oure—as we forbade Biates to decide that
& certain ghijective indicator—'he it weeka ol gestation or
fatal weight or any ofher single taetor™=—should povern cha
definition of wiakility fd., at 580, In thal sams casa, we
also invalidaked a regolation requiring a physician to use the
ghortion technique offering the best chanee for faba] survival
whon performing postriabillty abortions, Hee id, af 307-
M, gee also Thornburgh v Americen College of Obstatri-
eigary aal Fieecologists, 476 11 5., at TEE=TED (invalidachy &
aimilar vegulation). In TRornburgh, the Court ztreck down
Pennsylvania’s raguirement. that a second physieian be pres-
ent at poetiriability abortions to help preserve the health of
the unborn child, on the ground Ehab it did net incorporate
a yufficient medical emergency exception. fd, at 768771
Regulations governing the treatment of aborted fateses have
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rael 8 gimilar fake ¥n dfkrem, we invalidaled 3 prowesinon
reruiring phyaicians performikg abortinns to “inaure that
the remains of the untrwn chili are disgposed of o g bomane
end sanitary manner” A2 118 &t 461 {internal gootation
marks nmitted})

Dissents in these coses expressed the view thel che Court
vrisi expandieg wpoh fee i npoesing ever gprealer restrie-
tiohs on the States. See Thorifurgh v, dweericon College
af Ohstetricians ond Fynecolpgists, 478 TL B, at TH3
(Burger, C. .1, dizzentingy ("“The oxtent to which the Cour:
has departed from the limitations cxpressed in Koo bs readily
apparent”); id., st 814 (WnitE, 4, dissenting) (*[Tlhe major-
ity indiseriminetely strikes down statatory provizions thac
in no way conlrevebs the right recognized in Bee™).  And,
when confronteld with state pegrolslivns of this Lype [ pase
years, the Coort hes beeome inerassingly more divided: The
thhes maost recent abortinn ¢ases have not comeganded =
Court opinion, See Ohic v dkvon Center fov Reprodaciios
Health, 497 11, &, 502 Q500); Foedgson v Muwinezoda, 497 L 5.
417 {1980 Websfer v Reproduciive Heolth Services, di
1.5, £90 (1985),

The task of the Court of Appeals in the present rases was
ohviously eomplicated by this contusion and uncertainty
Fuollowing Morks v Leited Sfaoles, 430 10,3, 185 (1977), it
coticluded that in Light of Websler and Modgeos, the striet
selutiny sbandard eouneiated in Soe was oo longer applica-
bile, aml thart the “undus burden™ stendard adopled by JDE-
TICE (PO0MNOR wre the poverning princyple. This etate of
cohfucinn and disggreement warrant: resxamination of the
“fundamental right" ascerded tn 2 woman'as decizion te abort
a fetus In Aoe, with its concemitant requirement that any
state regnlation of ahortion sarrive “strict seruting”  See
Pogne v. Ieniesses, M1 1,5 508, B27-828 (1481 (ohserving
that reecamination of constitmtional decizions is appropriate
when thoze deeicions have poneratad wneertainty and failed
to provida clegr gruidanes, betanse “corvection Ehrotph legis-
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lative zetion [z prectically impozzible™ {nterhal quootetion
marks omiteed}); Gareie « San Anfowio Mefropoliten Tron-
sif Anthesify, 460 1,8, 528, 546-547, 557 (L3850,

Wi have held that 2 liberty interest protected wnder the
Duz Process Clawse of the Fourteenth Amendment will he
deemed dmdamental if it (s “implicit in the soncept of or-
dared liberty” Faleo v Conwectocwd, 32 U 5 31, 345
10T, Three years enrlier, in Sayder v, Massaohisetts, 2491
LT 2, 0 (108d]), we peferred to 2 “principls of justice so rooted
in the traditions and conscience of our peaple &8 1o be vanked
as fundamental.,”  Id., at 106; see alao Mickhoel K. v Ferald
O, 451 105, 1140, 122 (1389 (olurality opiniont &iting the lan-
puage from Snegeder).  These expressions are admittedly wot
precize, but our deeigions implementing this notion of “fundg.
rmental” vights do not etford any more elaborate basiz on
which to bese such a elaszificativn,

In sonstrming she pliase “oecty™ invorperated in the Duoe
Procezs Clavze of the Pratleatth Atnendment, wea have rec-
opnlaed that jte meaning extenrls beyond fresdom from phas-
iral restraint.  In Figrve o Somedly of Sigters, 868 11 5. G110
(1825), we held that i included a parent's vight to =end a
child to private achonl; in Mewer v Mehimekm, 2028 TL 5, 390
(1923, we held that i included & right to teach a foreign
lanpuage in a pavochial school.  Building on these roses, we
have held that the term “liberty” nclades a right o ey,
Lovitg v Viegonio, 388 L0501 (18487); & right tn proeveate,
Slhinner v Qklehoma ex vel, Welligween, 216 115, 536
1182); and & right to use contraceptives, Grisweld v Com-
wectrend, 381 11,8, 4T3 (1955); fisenstedt v. Bolrd, 405 TL 5.
433 (19721, But 2 rezding of these opinions makes dear that
they do nct endorze arvy all-encompassing “=igrht of privagy"

ln Roe v Wide, the Court recognized & "goaraetes of per-
gotal privaey™ which "is bropd cnovgh to encormpass 2 worn-
an's decigion whether or not to tevminele her pregoane:”
430 11, 5, ak 152-158.  We are now of the vievwr that, in term-
ing thiz right ndamentel, the Court in Boe read the sarlier
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gpitigns upon which it based ibs devision much fou Broadly
TInlike mavcigge, prucrestion, and cuntraception, shortion
“involves Ehe purposeful terminativm of & potetial life™
Horr ¥, MoBRes, d45 TL 5. 297, 325 (1950, The ahardio
feeision mast therefore “he rasognized 45 sef generde, differ-
ent in kind from the others that the Court has protected
under the rubeie of persons] or fomily privasy ehd anton-
amy.”  Thornbuigh v American College of Obsfetriciuns
ard Fiwecolopisls, supre, at 798 (WETE, J., dizsenfing}
One cannot jgnore the fact that a woman i= not isclated In
her pregnancy, and that the decizion to abort necezsarily in-
wvolvos the destrueticn of a fotne.  See Mickoe!l H v Forald
Lk, sitpra, ot 124, n_ 4 (To leok "at the et which iz asseriedly
the subjeat of a liberty imberest in iscletion from itz affoet
upon ather people [i8 like inguiring wletaer there is & lib-
erry interest in firing a Fun where the case at hard happens
to involve its dizcharge inle atother persmrs bodv™).

Moy do the hiztorieal traditionz of the American peopis
supprart the view that tha right Lo terminate che’s proagaaney
iz "fundamertal.” The cotwnon law which we inherited
from Enpland rade aborlion efter “quickening™ an offehse.
At Ciee Cime of the adeplion of the Fourteenth Atsendment,
sCalutory pruhibiationg ur restrickions on abwortion were com-
monplace:; in TARR, sl least 28 of the then-2T States and 8
Turritories had statutes banning or limdting abortion. J
Muohr, Abortinn in America 200 {1978).  Ey the turn of the
cantury wirtuglly every Stpte had a law prohiniting or re-
stricting ahortion on ite bogks. By Ehe middle of the preasnt
century, o libers]lizatinn trend had sed in,  But 21 of the re-
strictive ahortion lawas in effect in 1868 were still in effeot in
1978 when Roe was decided, and an overwhelming majovicy
of the States prohikited akortion walozs neoczeary o pre-
gerva the life or heaith of the roother. Foe w Wade, 410
10, 5., ag 188 . 140 i, at 176-177, 1. £ {RERNGUIST, J., diszent-
ingd On thiz veccrd, ¥ can 2earcely be said thab any deapiy
romted tradicion of velatively unrestricted aborlion it oue his-
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eaky supported the elezeification of Bhe right to abortion as
"fundamental” under the Due Frocess Clanse of the Four-
teanth Ammendwont.

Ve think, thevefore, hoth in view of this historyr and of cux
decided caaes dealing with aubstantive liberty under the Dus
Frocess Claose, that the Court waz mistaken in Rae when it
clagaified 8 womun'a decision to terminate her pregnancy as
a “Mnrdarmental right” that cocld be abridged ondy in 2 man-
per which withstood “zteict seruting,”  In oo eoncluding, we
rapeat the oheewvation made I Bowera v Herdwaek, 478
UL 2, 126 (1985):

“MNor are we nellned to take a more expanspra vigw
of cur awthority te diseover new fundamental rights im-
Iredded in the Dus Process Otanse, The Court s romsl,
vilneralle and comes nearest o illegitimacy when it
deals with judpe-made oonstitutional law having little
or no cognizable rootz i the language or design of the
Constitution,”  [d, at 194,

We believe that the sort of conatitutionally imposed abor-
tivm eode of the type illustrated by our decizions following
How s jruzpnsistent. "with the notion of a Constitation cast in
ranetul termz, as ours is, and vsually zpeaking in general
prineiples, as ours does,  Webpter v. Reproduciive Hemlih
Seriices, 492 To &, akb 318 (pluvelity opinion). The Court in
fog roached too fer when it analopized the right to abort a
fetus Lo the rights iwvnlved in Pieree, Meyer, Loxing. and
Griswold, and therely deemed the right to abortion
fundarmenial.

T

The joint opimion of JUSTICES OFCONNOE, KENNEDY, and
BITER canqot bring itack Eo say that Raoe wes corract a5 an
original matter, bt the authors arc of the view that “the
inwmediate question is net the soundneas of Roe's resolution
of the zne, bt the precedential foree that must be acecrded
to its holditg.”  Awnfe, at 371, Insiead of clairning that floe
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wgA oorvect as a matter of eniginal constitutional incerprate-
tion, the cpinion therefore sontains an elaborate dizssion of
sfmre deciste.  Thies discussion of the principle ol store deciig
appesrs o og almyat enlivaly dicta, bacange the joinl opdteiot
doga not. apply that principle in deuling with Kog  Roe de-
cided that a woman had 2 fundaments] right to an abartion
The joint opinion rejects that vigw. Roe decided Lhat abor-
tion regulations were to be subjecled to “strict seruting™ and
couldd he Jnatified only i dhe light of “egmpelling stats in-
trresls.”  The joint opinion rejectz thel view Ante, at
HTE-BT3; sga foe v Wade, supm, ac 162-16d.  fne analyzed
ahorteon regulation vnder a rigul trimecter fremeworls a
framewarlk: which has puided this Courets devisionmaobing
for 1% yeare. The jomt cpinkeh rejecls that frarmowori.
Ante, at BT,

Stawre deotels s defined in Black® Dow Distiohaty as ean-
ing “to ghide by, or silhera to, decided saces™  Blacks Law
Thetionary 1406 {6th ad. 1981).  ¥Whaetaver the “mentral hotd-
ing" of fipe that iz laft affer the joint opinion finishes dizgeet-
my it 5 aurely not the rezult of that prineple,  While poar-
porting ro sdhere to precedent, the jolnd opinion instead
revizes L. Hoe conlindes to exist, bul anly In the way a
slorefrunl o 4 weslern movie set exisls: a mere facade (o
give Lhe illosion of reality  Decisions [elluwing fog, sech as
Al v Alrot Cenfer fur Keprodwcfive MHealth, e, 462
L5 416 [13E8), akd T.r.:ur.lt&-urgh v. Americat (ol Le'gr.? ef
Obetetricigang nnd Gynecologipty, 476 (LS. TAT {1986), are
frankly overraled in parl under the “undus burden” standard
expounded in the joint opinion,  Awde, ab 851-5354,

In our view, anthentic principles of stave decisiz do not
require that any portinm of the reaconing in Eoe he kept in-
fact “Store deciads 15 mnt . . . & universal, inexorable com-
mand,” espedally in aazes invoelving the interpretation of the
Fedeval Conatitaiion, Buruet v Coronade 4 & fas Oa,
&80 11 5, 393, W0 [1932) (Brandeis, J, dizssenting. BErrone-
o3 decisions in euch eonskitutional cazes are wiquely dura-
nle, becauze correction through legizlacive aetion, sove for
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constitntional amendment, is impogsible, 1t iz therefore ome
cuty to reconaider constitutional inkerpretatinng that “de-
per{t] Som 2 proper wderstanding’ of the Constitution.
frarcic v. Sy Antoveio Mebropolitun Trovistt Axthority, 4569
11 8, at 057, see Dhdtsd Stadee v Seofs, 937 TLE, &2 101
(A1F7E) (" [n cazes involving the Federal Constitetion, . - .
[tlhe Court bows tn the lessens uf experienes and the foree
of better reazoning, recognizing that che process of trial and
error, &0 fFuitful in the physical sciences, = appropriele alko
in the judicial function' " (quoting Burnet v Coronedo 048 &
frea U, sipine, ab 406-408 {Brandeis, JJ., dissontibg})l Smath
W Allwrighs, 381 115, 649, 665 (1044),  Onr constitntional
wateh does nol cease merely becawse we have spulen befre
an an izane; when it becomes clear chag A prior constitntional
interpratation is unsonnd we are oblipad o reexardine Lhe
queation. See, ¢ g, Weat Virginia B of Ed, v Pornoite,
519 11 5, 624, A48 (1M Frie B Cu v. Tompkies, 304 {15,
fid, Td-T7 {1933).

The joint opinion discasses zeveral stars decigic factorz
whiich, it &ssevie, poink Eoward retaining 2 portion of Foe
Two of these fxctoys ave that the main “Betval oederpin-
bing" of Rog has retosined the same, and that its doctrinal
foomdation is no weaker now than i wasz in 1878, Ande, at
BRT-560. Of eourse, what might he ralled the hasic facts
which gave rias to Rog have remained the same--women he-
come pregnant, there §s a poing somewhere, depending on
medical rechomogy, where & fetus becomes wiable, and
women give bivth to children. B this iz only to 2oy that the
samms faets wrhich pave rise ta Hoe will eontinue o give rize te
similar cases, [t i3 not & reazon, in and of itzelf, why those
cazes st ba deeided n 1he same incorrecl. mAnner &8s was
the firak case €0 degl with the question.  Awnd zurely thers is
ne requirament, in considering whether to depart from etore
decieas in 2 constitntional case, thak a decision be more whong
oy than it was at the time it was rendered.  If that ware
true, the mozt outlandizh comscitutional decision conld zur-



L] PLANNEL PARENTHOOR DF S3FTHEASTERN
PA - CASEY
Crpimion of Rxomgul=T, C. 2

vive forever, based simply on the fact that iE was no more
cutlandish laretr than it was when ariginally renderec,

Mor does the jeint epinion faithfully follew thiz alleged ro-
guairement. The epinion frankly concludes Ehat Boe and ita
progeny were wrong in falling to recoynize that the State's
interests in rmaternal health and in the protactien of unhorn
human life exist throvghont pregnonesy  Axte, at 5T1-A73
But thers iz no indicption that these components of Bor are
any more iheormeet at this juncture Ehan they were at i
iheeption

The joint epinion alac points o the relianes interests in-
wolved in this context in its effort to explain why precedenl
musl be followed for precedent’s salwe,  Certainly ic is Lroe
that where relianos 8 troly at iz2ne. as in the caca of judicial
deelsinnz that have formel the baziz for private decisions,
“lehoneiderations in favor of store desdsis are ab Ehelr acme,™
Doz v, Tennosses, 501 UL B ak 838 Tut, ar the jeint opin-
ion apperently agrees, weafe, al SE6-R5E, any braditional mo-
tion of relianee is not applicabile biere,  The Courk today cnis
back on the protection afforderd by Hoe, and no one olaims
that this ection defesbs sny relisnee inéerest in the diza-
vowed trlmester framework,  EBimilarly, relisnec interests
would not be diminished were the Cowrt to go further and
acknowledge the full error of Kog, as “reproductive plenning
eould take virtwally dmmediate accounc of™ thls action.
A, st 8305,

The jrint epinion thus turnz co what can only be deseribed
as an unconventional—and unconvinelny—notich of reliangs,
a8 view bazed on the swmise that the availability of abortion
since Roe has led to “two decades of economic and secizl
developments” thae would be endercat, i the error of Hos
were recognized,  Ante, at 8R6. The joint opinion’s asser-
tion of thiz fact iz undeveloped and totally coneluscry, 1n
fact, one cannot be swre ko what economic and zocial develop-
ments the opinion s veferring,  Burely it iz dubiens Lo swg-
gest that women have veached thelr “places in zoeiety”™ in
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reliance upon fog, rather thum as= 4 result of their defermina-
tien io obtain higher eduestion and cumnpele with men in the
job market, and of soclely's nereasing revopnition of cheir
ghility 1o 011 positions that woare previoasly thought to be
ragprved only for men.  Awmie, at 556,

In the end, having feilad oot forth any evidenee o prove
any true relianes, the joint opinion's arguracnt iz baseod zololy
an generalized ssgertions about the sational psyche, o a be-
lief that the paople of this eounery have growm accastomed
Ln the fKog decision over the Jast 19 years and have “ordered
theit chinking akd living aroond™ it Ante, ot 856, Az an
initiad matter, one nught inquire how the joiat dpinion can
view the "eenteal holding” of Roe a2 a0 desply roosted in our
conaritutional culture, when it 2o easvally upreotz and dis-
poses of thet same decision's trimester framework,. Porther-
mare, AE various (uknks in the past, the same coolid have Deen
zaid about thin Couret’s ereoneons decigions Ehat the Canatito-
tHon allowed “separrte but equal” treatment of munorities,
ape Mezzy v Ferguaon, 163 UL E, 537 (1896), o1r that “libertyr"”
mnder the Due Process Clause protectzd “freedom of con-
tract,” see Adkins v Childrens Hospital of DNetriel of Co-
fivmbie, 261 U B, 526 (1928); Lochwer v New Torg, 198 0 5.
45 (1904}, The “seperate but equal™ doctrine Jasted 58 years
after Pleasy, and Loehher™s protection of conbractial froe-
dom lasted 32 years.  Hpwrever, the simple fact that a gener-
ation or more had grown uaed to theas major decistons did
not prevent the Court from correcting its errocs in those
cazes, nor should ic prevent us frovm correctly interproting
the Constitntion here. See Froww v. Beard of Educofion,
4T {1 3. 483 (1364) {rejecting the "sepavate bub equel” doe-
trine); West Coest Tatel 7o v, Poreaah, 200 11 5, 379 (1537)
(rrverruling Adking v. Children's Hosgpital, supra, in uphold-
ing Washington's minimum wage law),

Apparently rezlizing that conventional store decisis prined-
pleg de not sepport i85 positicn, the et npinion advances &
Belief thal rataining & portion of Boe 15 neceseary to protect
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the “legitimacy™ nf this Conrt.  Awnfe, at 381-B6R.  Feesme
the Crurt must take eere tn render decisions “grounded
truly in prineiple,” and not aimply 2a potitiea] and soeial com-
promizes, ierde, st BG3, the jeibk ppinion properly decleros il
to ke this Court’s duby to ignoere the puhlic eritiessm and
protest Laal may arise g5 4 vesuld of g oession. Tew woold
fuarre] wilks this stateroent, although 1L eay be doelded that
Wetnbers of this Cowrt, holding thelr terore a5 theyr do dor-
ing eonstitudional “good pehavior™ are at ail lilkely ta be in-
tinmidatesd b suel puablie protests,

But the joint opindon poes on o state that when the Courd
“resalvels] the st of intensely divisive monloversy re-
Nerted in Boe atul those rare, sonparalde cases,™ s deeision
5 exempl from reeonsiiermbon onder establisherl prineiplas
of sty deciaig in eonpatitublonal cages.  Ande gk BAG. This
ig &, the joint opinion contende, beeanse in those “intenaely
adivigive™ cases the Court has “calllad] the conkending aides
of a national controveray to end their netional division by
aorepbing a common mandate rooted in the Conztitution,”
and st therefore take special care not io be perceived as
“surrandar|ing) to political pressues™ aad sontinned opposi-
elon.  sleede, ab 866, BET.  This i= a troly novel prineipla, one
which iz contrary to both the Court’s historical practics and
b the Cewrt’s traditional willingness Lo eolerate eritiviem of
s vpinions.  Under this pricceple, when the Court has ruled
im a divisive wsue, it is spparently (reventst foom owerral-
ibsgr that dervicion for the snle reason that it waa inenrrest,
witlegn gpposition to fhe original decizion haop died ooy

The Brat dufficelty with thiz principle lies in its assumption
that cases that are “intensely divisive” can be readily distin-
ruished from those thet sre not.  The guestion of whether &
particular issue is “intensely divisive” enouph to qualify for
gpecial proteciion is entively subjective and dependenc on the
individual asswmptionsz of the dlembers of Lthis Court In
addZion, Davanze the Court’s duty ia bo ywnere public opinion
and criticlsin on Lssves chal come before i, its Members ars
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m perhape the worst poaition te judgs whether s decisinn
divides the Natien deeply enough to justify such oacommaon
protecticn.  Althouph many of the Court's decisinng divide
the populace b a large degres, we have not previcusly on
chat account shied away Prom applying nocmal rules of sfere
decizis when wrged o reconzider eavlier deeisions. Ower
the past 1 years, fov example, the Court has owverraled in
whole oy in par: 34 of itz previous conztitutional desizions.
Hea Peyne v Ternessae, supra, st 828-830, and 1. 1 (listing
cpeagl,

The jolnt opinion picks out and disrusses owa prior Qourl
rirlings chat it betieves are of the ©Intansely divisive™ varisty,
and coincludes thet they are of comparable dimensinm ko Foe.
Arife, ot B61-264 (discwssing Losfder o New Forg, gupor,
and Plessy v Ferghson, swerah [t sppears to ug werr odd
indeed thac the joint opinivn chogses aa henchmarks twe
vueed o which the Court chose rat to adhere to erroneous
eonckitutional precedent, but instead enhanced its stature nyr
acknowledging and correcting its error, apparently in viola-
tion of the joint opinioas “legitimacy™ principle. Sea Weat
Comsd Hote! Oo v Pureish, supra; Brown v Board of Edweg-
tioi, swpre. One might also wonder how {6 is that the joint
wpikion puts these, 2nd not obhers, in the “intenaely divisire®
category, and how it assumes that these zre the onlv twa
lines of cazes of comparable dimension ko Aoe. Thers (s nao
reazon to think that eithar Plessy or Lockner produced the
2ort of public protest when they were decided that Rae did.
There were vndoubtedly lurpe semmenta of the bench and
b whr agreed with the dissenting views in those sases, ul
aurely that cannot be what the Court means when i gses the
tern “incensely divisive” or many nther esses would have
to e added to the list.  In terme of poblic protest, however,
Ro, zo far ge we kanw, was unique, But just az the Cowrt
shoudd not respond to that sort of protest by rebieating from
the decision simply to allay the conegrns of Lhe proteaters, it
skovld likewize noi respond by determlning fo adhers to the
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decision at all cozts lest it seert to be retreating under tire,
Fuhlic protezts zhomld not alter the normsl application of
stare declsis, lest perfectly lewful protest activity be penal-
ized by the Cowrt itself.

Taking the jeint opinicn on its won terms, we doukt that
itz distinetion betwoen Hoe, on the one hand, and Flessy and
Loefier, on the ocher, withstands anely=iz. The joint opin-
ion arknowledges that the Court improved its stature by
wverruling Flesay in fFrown on & deeply divigive isrue And
our deciaion m West Cnasd Hodsl, which overrnled Adkie v
Children's Sogpritod, weepre, and Loefinery wres rendeved sk
a time when Congrese war copgidering President Prankiin
FEanaevelt’s proposal to “recrganize” this Court and snehle
him to name aix additional Juatices in the event that any
Member of the Court over ths age of 70 did n elect to
retire, It ia difficult to imagine 2 aituaiion I which the
Court would face mors intense opposition to a prior ruling
than it clicl 2t that time, and, onder the gencral prineiple pro-
cladined in the joint opinion, the Court 2eemingly should have
responded to this opposicion e ztubborody refusing te re-
examing the LDoshner rationale, lest ib We begitimacy vy
appearing Lo “overrule under fire”  dnde, ab SG7

The joint opinden agrees that che Croret's srature would
hive been zerlously damaged if in Browse and West Coaet
Hotel it had deg in itz heela and refused to apply normal
principles of sfarr decisis to the earlier decisions.  But the
opinion contenda that the Court was entitled to overrule
Flagzy and Locfsier in those cases, despite che exiztenee of
oppogition to the oripinal decisionz, only hecause both che
Mation and the Coowt bad learned e lossons in the Ineerim.
This iz ac best a feebly supported, post Jwoe rationalization
for ehosw deeisions.

P exomple, the opinivn asserts thal the Court could jua-
(iflably svercide its decision in Lochaer only heeause the Te-
pression had sonvineed “mnzt people” that eonstitutional pro-
teetion nf contractal freedom contributed to an commomy
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thar failed to preotect the welfare of all Ants, at 861
SAurely the joink epinion does not mean to soppest that peophe
guw Lteis Cowrts failure co uphbold minlman wage statutes as
the rauge of the Great Depression!  In any event, the Lock-
vie ) Court did nat baze its role upon the policy Judgment that
an unrepulited macket was fondamental o a stable econ-
ot it 2imple belisved, crroneously, that “liberty™ undor the
Erne Process Clanze protected the “ripht to malic a contract.™
Lochiier v MNew York, 195 1.8, at 58, Mor i= it the case
thar the people of this Nation only dizcovered the danpers of
@xtrame Jaizzez-faire economeics beranse of the Depression.
State laws regulating maximim hours and minimom wapes
were in existence well before that time. A TTtah statute of
that =ort enacted in 1896 was involved o oo desigion in
Holden v, Herdy, 100 T, 5, 368 (1888), and other States fol-
trwed anikt shorfly afterwacds, a=e, ¢ g, MHodler v Dhegom,
208 1. %, £12 (1903); Buniing v Oregon, 243 U, 5, 426 (1917}
These stabutes were indeed enoeted boeanze of o belisf on
the pard of their sponsors that “froadern of eontract” did not
protecl the welfare of worltars, demonstrating thet that be-
Ligf manifested itsell more than 2 generation before the Great
Depression.  Whether “maost people™ had wome to share it in
the hard times of the 1930% is, insofar az aaything the joint
apinion advances, entirely spacolative. The crueisl foiling
at that time wes not that workers ware not pald a far wage,
but that there was no work available at emy wage,

Yhen the Court Anally recopnized its ervor in West Comst
Hoiel, it did not engage in the post fioe retionalization that
the joint opinion sttributes to it today; be did not state that
Lochwer had bean based on an eednumie view Hhat had fallen
inke disfaver, and that it therefore should be overrnled.
Chief Justice Hughes in his opinion for the Gourt zimply rec-
opnized what Justice Holmes had praviously recognized in
hiz Lochner diszent, thet "“[fhe Constitugion does not spaak
of fireedom of eontraet.”  TWest Coaquwl Hotel Coo v, Parrigh,
300 1L 5., ae 381; Lockwer v, New Yok, suprm, at 75 (Holmes,
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I, dizzenking} (“[4] constitution iz md intended o embody &
particnlar ceonomie theory, whethar of patarnalizmn zad the
oryranic 1elation of the eitizen to the State or of inisser
fuaire™,  Althongh the Court did sebkrowiedge in the last
parapraph of itz opinion the state of affmrs during the then-
current Depreasion, the theme of the ouinion i= that the
Ot had besn mistaken as & meiler of eonstitatichal law
when it embraced "freedom of cuntreet” 32 years previously

The joint opininn alae agrees that the Court acted properly
i rejecking the doctrine of “ceparacs bat equal™ in Ercam,
In fact, the opinion lauds Browse In comparing it to Soe
Ante, at 867, Thir is strange, in that under the opinion's
"legitimacy™” prineiple the Court would seemingty have been
foroed to adhere to its erponedus deeision in Plessy because
of irs “intensely divisive” characier. To us adherence to
Fae todayr under the gise of “legititeacy™ would secm to
resemnle move closely adherenee b Plzdzy on the same
pround.  Fortunately, the Coort did soet choose that option
in Brower, and instead frankly repudizted Pleesy.  The joeint
opiniot concludes thak sach repudiation was justified only be-
rauge of newly discovered evidence Ehat segregrabion hud the
affort of breadng one race a3 inferior to another.  Hutb it can
hardly be srgued that this was not niged wpon those whn
decided Pleswy, s Justice Horlan obzerved in his dissent that
the law at issue “puts the brand of zervitude and degradation
upan a large class of wur Tellow-citizans, our equals before
the taw.™ Plesay v Ferpuaow, 163 L5, at 562, 1o is clear
that the same mrguments made before the Court In Brewn
ware made in Plessy as well.  The Court in Broon sty
recognized, az Justice Harlan had recngmized heforehabd,
that the Fourteenth Amendment does nokt permik racial seg-
regation. The rule of Brows iz not tied to popular apinion
about the evils of segregation; If i5 & judgment that the
Equal Procacrion Clause does not permit rarial segregation,
no matter wherher the puble might cone {2 believe hat it
iz bawalieiel On that grouvd it stends, and on that ground
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alone the Court wes jugtifed in properly coneluding that the
Pleasy Court had erred.

There 15 alse 8 suguestion in the juint opknion that the
propriely of overruling a “divisive” decislen depends 1 part
on whether “maost peojsle™ would now agree that it should e
grerruled.  Either che demise of opposition o1 its progres-
aion to substantial popular apreemnent apparertly iz required
to allow the Cowrrt to reconzider a divicive decizion, How
sk agrocment would he azeertained, short of 3 public opin-
joty woll, the joint opinion does noc zay.  Bub surely even the
suggestion 15 totaldy at war with che idea of “legitimacy™ in
whose hame it is invokad. The Judivie] Braneh derives ik
legritimeey, nobk from following poblie apininn, ot feom decid-
ing by ita best lighta whether legizlative enactments of the
popular branches of Government cornport with the Constitu-
tion, The doctrine of stare declsiz s an adjunct of this duty,
and shoald be no more subject to the vagaries of public opin-
ion than is the basic judiajal tasl:

There are other reasons why the joint opinions dicencsicn
af legitimacy i= unonvineing a2 weell,  In essuming Chat the
Lourt is pereelved as “surrender[ing] to political pressure”
wien iLoverrules a controversial derizion, awte, at 857, the
joint opinion furgets that there are twao sidea o any contro-
versy, The joint opinion as3aerts rhat, in order to protect its
legitimney, the Court maest refrain fom overroling a contro-
veraiz] decizion lest it be viewed sz fovoring those whe op-
pose the decision, But a deeision to wdliere te prige prece-
denk i3 subject to the sarme critivism, for i such 4 cage one
can easily &rgue that the Ciank ja responding to those whao
have Jlemonetrated in {gvor of the oripingl deszion. Tha
terizion in Ko has engendared large donoostrations, ineled-
ing repeated marshes on this Court and on Cungress, bnth
in opposition to and in soppork of that opinaon, A decision
either way on fee o therefore be perceived as favoring
ane prirap o the ofther.  But this pereeived dilemma arizes
anly if one assunnes, ne the joint opinion does, that the Cowet
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ghould make its decisions with a view Loward Epecolacive
public percoptions, If ope wssumes instead, as the Court
guraly did in both Brows end Wesd Cnast Hotel, that the
Court’s legitimacy ia enhaneed ber faithfual interprctation of
the Constitution irrespective of publie opposition, such self-
cngenderad diffionities may be put to one side.

Boe iz not this Court's only decision to geacrate conflict.
{bur decisions in some recept capilal cases, and in Bowsrs v,
Sardaick, 478 11 5 156 (1886), have slzo engendered demon-
strations in oppesition.  The joinc opinions message to such
protesters appesrs to be that they tuest redss their ackivities
in crder to serve their cause, becanse their prokczts will only
cement in plare & decigion which by normal standardz of
stare desisis shonld be reconsiderad.  Nearly a cewdury apo,
Justice David J Brewsr of this Gourd, in an article discossing
ericicisin of its decizions, obaerved that “many eriticizms may
b, like their suthors, dewoid of pnod tieste, hut bacter all
sorts of ariticizm than no crikicism at =ILY  Justiee Brewer
un “The Mation’s Anchor,” 87 Albany L. J 166, 163 (1583}
Thiz was geod advice to the Court then, as it 15 today.
Btring and often misguided sriticism of a decision showld nut
render the decision immune from reconzideration, lest o fe-
tish for legitimaey penalize freedom of expression.

The end reselt of the jenc opinion’s pacanz of praise tor
lrgitimacy i3 the enuncietion of & brand now standard for
evabaating state reguletion of o woman's right to abortion—
the “undiae burden” slanderc.  As iedicated above, flor
Wade adopted a “Fundamental right” slonderd onder which
gtare regulationg eould saryive only if they met the require-
ment of "steiot servting®  Whete we disagres with that
standard, it at lerat had a recogrized baas it constitutienal
law at the time Fos was decided. The seme cunnot be said
for the "undue burden” sfandavd, which 15 ereated lergely
out of whole eleth by the authors of the joink opinion. It is
a srendard whirh even tedey dees not command the support
of a majority of this Court,  And it will not, we believe, re-
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sulk in ehe sort of “slmpla limitaton,” essily applied, whizh
the joint opinion awticipates. Ants at 855, In svm, it is a
standard which is not built to last

in evaluating abortion regulstions under that standard,
jedges will have to decide whether they place o "substantial
chstacle” in the path of a worman seelting an ubarlion,  Anie,
at @77, In that this stendard iz based even more on a judge’s
sudjective determinationz chan was che trimester frume
wark, the atandard will do nothing to prevent “dges from
roarming 3t large in the constitotional Held” guoided only by
Eheir peraonal viewsz, Grisuwold v Conmecticus, 351 T 5., at
502 (Harlan, J., conenreing in judgmaent).  Because the undue
burden standard is plueked [rom newhere, the question of
wlhat & a “subslantal obstacle” to abortion will undoobtedly
enpender 4 variety nf conflicking views.  Bor example, in the
very matter before us now, the anthoes of the juint opinion
would wphold Parmeylvania’s 24-hour waiting period, con-
cluding that a “parlienlar hurden” on some women is nat &
substanlle] abstacle.  Adsfe, at 387, Bab the authors woold
at the same time etrike down Pennzylvania®s spouse] nntice
pravision, after finding that in a Ylarge Mraction™ of cazes the
provision will be 2 substantial obstucle, Anie, ab 395, And,
while the aufhorz cotielede that the informed consent provi-
sions do net constitute an “ondue burden,” JUSTICE SrevENS
would bold thet they do,  Awede, at BE20-822.

Furthevinore, while steiking down the spousal wedicg 1ep-
ulatict, the joint opinion would uphold 3 pavental consent
restricdion that cerfainly places very substantial chetacles in
the path of & winoes alertion choice. The joiat apinion ls
forthright in admitting thet, it draws this distinetion hased on
a poliey judgment chat parents will have the best interests of
their ¢hildren at heavt, whilc the savne is not necesearily truc
of hugbands &5 to their wives. Awde, at 835, This may or
may not be a eorrect fudgment, but it is quintessendially o
legislative one. The "undue burden” inguiry does nut in any
way zupply Ehe diskinetion between parental consent and
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apousal conaent which the joint opiniein adopts,  Despite the
efforts of the joint cpiniok, the ondus bucden standsrd pre-
2ents nething more workahle than the trimester framesork
waieh it dizeards today Under the puise of the Conztien-
tion, this Caort will still impart s own preferehees on the
Gtetes in the furm of o cemplex aburlion eode.

The sum of Lthe junt oepinion’s labors 1o he name of sfare
armiais 2nd Ylepitimaey® is this; Roee v Wade stinds as 2 sort
of iudicial Potemkin Village, which may be pointed out to
paszers-by xs A monument to the impertance of adhering oo
procadant. Bue behind cthe farade, an sbhrively new method
of analysis, withoub any routs o constitutional lew, 15 ito-
ported Bo desidz the constitutegnaliby of stake lews regulat-
ing abortion, Meibther stare deciéis nor “legitimacy™ are
iraly zerved b such an effort,

Wa have atated above cur beliet that the Constitueion does
not snbiecr srate abortion regulations to heightehed soriting
Aoppordingly, we think that the cortect anelvsiz = thal set
forth by the pluralily vpinien in Wedsfer: A wuman®s ionter-
ekt in haviey an abortion is 4 form of liberty protecked by
the Thie Proeess Clavae, ot States muay repulate zhoetion
procedures in wars rationally related to o legitimake state
intercst.  Willigwizen v Lee Optical af Lk labioma, fie, 348
02 485, 401 (1985); of Siunley v. Jllinweds, 405 TL B 645,
B8 1063 {19727 Witk Lheis rule in mind, we examine each of
the challengec arreisicns.

111
A

beetion 32058 of the Act imposes cercain requiremeants ra-
lateel to che informed consent of 4 woman seeking an ubor-
tion. 18 Pa Cons Stet 33805 (1990}, Section 22053
requires that the referving or performing physician must in-
form a woman eontemplating an abortion of (i) the nature of
the procedure and the riske and alternstives thal a reason-
able paticed would find material; (i the fetus' probable ges.



Cile ax SIE L2005 (10 aes

Opinion of RERAGUIST, O 1

tational ape; and (i3] the medical risks involved in carrying
her pragnancy b Berm. Baetinn A2509)C) veqUires g pharsi-
rian 01 & nonphysieian cimmselne o inform Epe waman that
(i} the atate health department publiches froe muteriale de-
stribing the fetus at different stares and listibg abortion al-
terhetives; (10 medival assistance benefits may be avalable
fer precatal, childbictk, and neunatal care; and (30 the ehild=
father &5 hable Tor child support. The Acl alzo Onposes a
ad-hour waiting period between che time that the wWotan
reraivas the required ffortmation and the time that tha phy-
givfan b alloweed to perforra the abortion.  See Appundix
to opinion of OConaor, KEuNeDY, anl BouTer, 11, anfe,
at 902804,

This Corrt haes held that it is certainly within the provinee
of Ehe Stzies to reguire o woman's voluntary and informed
mngent tooan abortion,  Bee Thoraburgh v Amerioon Col-
e af Qlabetiieiens ond Gyaccotogizts, 476 TR, at TED.
Flore, Dennsylvana speks by furthet ks tegirimate interast jn
phtaiping infirmed sonsenl by ensoring that each woman %
aware oot only of the ressens for baving an abortion, ot
alen of the risks asgociaied with an abortion and the avail-
ability of azsiztance that misht moke the alternative of mor-
mal childbirch mere attractive chan b might otheewise ap-
pear.” Lo, at TOE-TH0 (WInTE, J. dissenting),

We conelude that this provision of the statute iz raticnally
relafed] 1n the Ztote’s jnferest in assuring chab 2 woinao's
ponzent tooan shortion be o folly informed desizion.

Soction 3280 ]1) requires & physicien to dizelise vertain
information alrout the aburlicn procedure and iks 1isks and
alternatives.  This reguirement is ceriainly no large burden,
as Lhe Conrt aof Appeals found that "the record shows that
the clinies, without exception, instst on providing chiz infor-
mation to women hefore an aboriion is performed.” 547
F. 2d, at 708, We are of the wview thet thiz information
“elearly iz ralated bt maternal health and to the Btate’s legit-
imate parpuse i reyoiring informed conzent.”  Abron v
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Ao Center for Repraductive Sealth, Mne, 462 LE, at
445, An sccurate description of the pestacional age of the
fetuz and of the riaks involved in earering a <hild {0 term
helps to farther both those interests and the States legiti
mate intersat in wnborm homan lite. See 6, ab d40-446,
1, 37 (required disolosure of gestational age of the fetus “cer-
fainly iz not objectionable”).  Although petitioners contend
Ehat 2 is noreasonakle for the Btate to reguire that a phorsi-
cian, as opposel tn & nonphasician ounselor, disclose this
informatiom, we agree wilh the Courl, of Apneals Lhat a State
“rney rationatly Jdecide that physicianz ere hetter qualifed
Eran ceunselors to iropart thic infermation and amswee goss-
tiohe about che medieal aspects of the gvailable alrernatives. "
A7 T 2d, at T

Hectinn J206(g)E} vompels the distlosure, by a physician
or a counselor, of infinmation concerning the availability of
paternal child suppnrt. and state-funded aliernativeas if the
woman {eeides to proceed with her prepnancy.  Here again,
the Comt of Appeaie oheerved that “the record indicates
that moet clinicz already reguire that a counselor comzult in
person with the woman abouk alternatives to abortion before
the abortion is performed.” fd., at T04-745.  And peticon-
etz o wet claim that the inlerration required to ba disclosel
by stetute is i any way folse or maccurate; Indeed, the
Court of Appeals foun it to be “relevant, seoprate, and non-
inflammatory™  fd, gt TR,  We eonelode that this requirad
presentation of “balanced information” is raiiomlly related
to the Btate’s legitimate intersst in ensaring that the wom-
an's eonsent is truly informad, Thornburgh v American Cols
fege nf (beteteipions i Giwecologists, 478 U 2., at 580
(CoMwoER, J, dizsenting), and in additien fuortherz the
State’s jntercet in preserving unborn life. That the infor-
mation might create z2ome uncertaiaty snd persuusde zome
wotnen to forpo aboetions dues bt lzad Lo the comcluaion that
the: Constitution furbids the provision of such information
Indeed, IE only demonstrates that this informetion might
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wery well moke a difference. and that it i= therefore ralevant
to a woman’s informed choiee. OF id, at 23 (WHITE, J,
dizzenting) {[Tlhe ostensible objective of Roe v, Wade &5
not mexinuzing the number of abortions, but maximizing
cholee™).  We aclmowledge that in Thornbwrgh this Court
gtrick dewn informed consent requiremente similar to the
ones M igans here, Hee id., at TE0-Ted, It is clear, how-
evey, that while the detailed fremmeworl; of 2oa led o the
Court’a invalidation of those informational requirements.
they “wionld have beet sustained under any traditichal
atandard of judicial review, . . . or for any other mwgical
procedure exeapt  aborticn”  Websfer v Reproductive
Heoalth Services, 492 T E, at 517 (plurality opinion) (citing
Thornbaergh v drericust College of Oletetrietitng and Gye-
eologistz, 476 1L 5., at 402 (WEITE, J., dizzenting); id., at 783
‘Burger, . I, disgenting)y.  In light of gur rejeciion of Rog'a
“fundamental right” approach to this subject, we do not re-
pard Thiernbenph ao ontrolling.

For the =zame reazon, we do oot feel hound Lo Esllow this
Crurk's previoua holding that a Brate’s 24-honr mandatory
waiting perinl is woeonsticutional, See Akion v Ao
Crender for Bepgrodwuckive Health, fe, supra, ot 445451
Pefitionerz are ¢errect thet such u proviswn will resnlt o
oelaya for some women that might net otherwize cdst,
thatefors placing 4 borden on Uheir lnevty.  But the provi-
gion in on way prokibitz abortions, and the informed somsent
and waiting period requrements do rot apply in the caze of
& medival croergency. Sec 18 Pa. Cone. Btatb. 383306, (b
{1830, We are of the view that, in providing time for re-
flection and reconsideretion, the weitlng period helps ensure
that & woman's desizion to abort iz g well-conzidersd ome, and
reasohably furihers the State's legitimate interest in mator-
nal health and in the unbormn life of the fetns.  IE “i: surely
a sinall coat Lo impeose by RRaure that the woman's decigion iz
wel| congicleved in light of ite sertain and jrreparable conse-
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queng=s on fetal life, and the poasible effects on her cwn.®
462 11 8, at A7 (O ConNor, J, dissenting).

E

In addition to providing her owte informed ennsent, hefore
an ynemancipated woman nader the ape of 18 way obtuin an
ubmrtion ahe mast either fornish the sonscnt of one of her
parents, or muoat opt for the judisial procedure char allowes
ber to bypass the eonsent requivement,  Under the judicial
bypass aption, a mitwr can gblain an ghoriion if & state cowt
Bnds that she iz capable of giving her infirmed conzent and
haz inde=d given such conzent, or daterreines that am abaop-
tioe 1z in her besi intcrests. Records of these cooart pro-
readings are kept confidencia:. The Aot direels Lhe state
trial epurt to render a decision within throee dayve of the
werngns application, apd the entive procedure, ineloding
apaeal ta Pennsybrania Superior Corrt, ia fo last no longer
than elght besiness days, The parental conzent requive.
mend does Dot apply in bhe cass of 4 medical emergener,. 12
Fa Cons. Scab $3206 (19%90) See Appendix to opinion of
C'CONNOR, KENMEDY, 10d B0UGTER, T, unte, ab Skd—M,

This pravision i cntirely esnsistent with this Coort’s pre-
vipus degirionz invelving paronéal eonsent requirementa.
Swe Planwed Porenfreod dsen of KEonsns Oity, Mo, fre v
Asfureff, 462 TLE. 470 (183 upholding parcntal eotsenl
reguitetmenl wilk: a similer judicial bypass option); Akvon v
Abvon Center for Reprmbuctive Feglih, e, supra, 2t 459-
440 iapproving of parantal congent stxtutes that inclade a
judicial bypase option alloswig & pregnent minar to “deracn-
atrake that she s sufficicncly maksrse Lo make the shoviion
deersion herself or that, deepite her nmaturity, an zhortion
would he in her beet interests™); Bellotli v, Hoird, 443 T 8,
522 {1974,

Ve Lhinde it Legyund dispute that a State "haz a strong and
legititmate interest In the welfaes of ibs Foung citizens, whose
immgadurity, inexperience, and lack of wdgment may sctne-
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times impair their abiliky to exercise their rights wisely"”
Hodgeo v. Minnezote, 487 103, at 434 (opinion of STEVENS,
JIo A requiesment of parental covsent to abovkion, 1k
mytiad other reelrictions placed upon minors in other con-
textz, s reasgnably desigsed to further this importent and
lepitimate state intereal.  In our view, ik iz entiraly “raticnal
and fair for the State to conclude that, in mest inatances, the
famiby will strive to give a lonely or ewven terrified minor
ailvice that is bedh compassionats amwl malure.”  Ofio v
Abrgn Center for Beprodaeiioe Health, 4%7 U5, ab 520
{pinion of KENMEDY, i soe alao Mlanned Porenthosd of
Cetrod e v Dhoieforel, 428 10 5, at 81 (Stewart, I, eoteor-
ring) {"Thers can be little doubt that the State furthers a
conEticationally permiszible end by eneoLraging an wnrmar-
riad pregnant miner te Seek the help and adviee of her par-
antz in making the veryr importent decision whether m not
to bwar a chitd™.  We thus conclude that Mennsylvaneas pa-
rental manzent requirtement should be upheld.

G

Section 220% of the Act contains the spouzal nocificacion
provision, It requires thul, befere s physicien may perform
an zhorkion ore o maryied wman, the woman mvat sign &
stutement indicating that she has notified her husband of her
planned abortion. A wwman s pob vequived to notify har
kusband if {1 her husband = not the futher, i) her huaband,
after diligent effort, cannot be located, (3) the prepnancy is
the yezult of 2 spousal sexnal aszaull that bas been reporkal
tn the auatharities, ne (4] the woman haz ceazon to belisve
that notifying her hushand is [kaly to result in the infistion
of bodily injury upon ber By him gr by encther mdividual.
In additinp, & woman i@ exempted from the notificakion re-
quirement i the case of & medieal emergeney. 18 Fa Cons.
Stat. §3203 118800, See Appendix Lo opininn of O'(onoR,
EENMEDY, and E0UTER, JF, anti, at BUS-909,
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We first emphazize that Pennzylvania has oot impozed a
spoues] eonzent roowirernont of the type che Court struok
doww in Planmed Porenthood of Cenirad Mo v Dawnfoets,
488 L. 5., at 67 72, Missouri’z epouzal conzent provision wasz
invalidated in that ase because of the Courts view thet ic
unconatitutionatly granted o the hushand “a veto power ex-
ercisable for any reason whatsoever or for no reason at all.”
fd., ot 71, But the provision heve involves o mch less in-
trugive recuirement of spoosal wefifireiiosn. not conzent
Such u law requeiring only ontice g the husbuand “doea not
give any third party the legal night to make the [woman's)
decizion for ker, o to prevent her from ohtaining an abortion
should she choose B0 have cne performed.” Hodgeson v
Mimsegin, swpnr, ob 498 {KEMNRDT, J., conenrring in juda-
ment in pard and dissenting tn pare) see H Low Methesow,
408 1, 5., 2t 411, n. 17, Danfarti Ehns does not coptrol oEr
analrsis. Petitioners contend that it should, howeser; they
argue that the real effect of such a notice requirernent is to
give the power o husbauls to veto 2 womans abortion
cholee, The Dhstriet Court iadecd found that the nociflea-
tion provision ereated a risk that ome woman who would
otherwiza have an abortion whll be preavented from having
ore. 947 I 2d, at T12. For exemple, petitioners srgog,
many notified hushands will prevent aburtinne theough phys-
il [, prsehodogice] coereion, and other Gepes of threats,
Bul Fennsylvania hax inepeprrated proception: in the notice
provision in an atkempt to deal with these problems. For
inatenee, 4 woman need not notify her hashand if the prag-
raney 15 the result of & reported resmal aaganlt, or if she hos
reaaon to helieve that she wonld anffer bodily iy az 2
reault of the notification. 18 Fa, Cona, Brac. § 3208000 (1390).
Farthermore, becanse this s o facial challenpe o tha Act,
it iz insufticient for petitioners o show thac the notifleation
provizion "might operata uneonstitnticnally under some con-
eirable 2ot of eireumetanees”  Dhedled Sfafes v Szlcong,
481 U, 3, 789, T45 (1987, Thus, it is nod ermugh for pakitinn-
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erz to zhow that, in some “worst ease” circumatancsss, the
notice provizion will operate a3 a grant of veto power to hns-
pands.  Chio v Abron Center for Reproductive Healfl, 4537
L. 5, at b14.  Because they ere making a facial chellenge Lo
the provizion, they nust “show thac po sab of clreutnstatiees
eyiste under whick the [provision] woold be walid ™ Joid
(ntarnal quoeation marke omitted). Thie they have falled

fo da”

2'Mhe julet apleion nf Joamczs OOowor, KEMNERY, andl SOOTER ap-
perts €y lgeare Vs pobob i sonehecd g Chel, Uhe stewsal polow provisiap
nbpoess af woduwe bordeds oo Clee aburtion Jeplsor  Aahs, ab ST-598  In
most instances the notifleation eequirernent aperates without diffiealte
Ac the Dhisgrict Cpart foaad, the vast majerity of wives secking abortions
Gt aod comsult with their Inisbendz, and chus swifer no bueden a3 a
rvegalt of the provisione 744 F. Sapp. 1323, 1360 (ED Pa, 1030).  In other
instences where 3 woeman dees oot want te notify her hosberd, the Acc
rrasvides coeeplions.  For exumple, netifreazion is not reguired if the hues-
Fand i onot Lk ather, iT $ha preenency is the result of 4 reportad spoazal
sewiiLl gl or if the vomen feurs badily injurr A= a tesalt of nasifnng
ke Tushatnl, Thuos, in Chese fustences as well, the odifeation provisicon
itiepasen no pbalavle to We diockion Qecisian,

The jaint opluos mets bo one side these siduations where e repointion
itnpases 1o obstadle af all, abd Lslead focuses on the groop of marwind
wramen whne wotld nat atherwese ontily Besir hozbasks gpd who o ook
quzlfy fer we of the exeeptigns. Haviog rasmwed Lie Beas, Lhe joinl
opition cancludes dat in o “Enge fractian” of Lpse wees, tha aolifsdion
Trovision aperates o a obstontlal obstocdy, ande 28535, and that the provi-
gien L= rhovefove jnvalid  Theye ave certsinly instepees where 2 woman
wiwld preter nint to nobfy ber hoshanel, 2ad yet <dlues nad quslify &r an
expcaption.  For exarple, theee are #he situatiens of atbered women wha
fear paychelogical amse or injuey to theie chiiblren s 2 asalt of ootifca-
tiony because i these sliuatlons the women co ned foar Wity injury, they
dn oot guelify for an excepticer. And thers are feuatines where i vromsn
ks become pragnact 53 a reeult ¢ an unroparted spowsel sexorl assnaly
whei socl an assawll is uersported, i axeeptien is weailsble.  Sat, gz the
Iraaict Cover found, there are alse inslanees where the waman prefers
Teok o notify ler beshand fora variely of olher reasens,  Sae T4 F Supp,
ak 1350 Far example, 2 watpan might dexice W obtaio an abortion wdch-
out her hushanel's Bhewlelge besause of perenpved etonomic conshisinte
or har hustend's previowsly axperssed apposition ig plbortion.  The jeink
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The gquestion before uz iz therefore whether the spousal
aotification requirement ratinmzlly torthers any legitimage
giate ipterests. We conclude that it does, First, a hos-
band'z inferests in procreation within marizge snd in the
potential life of piz wnhorn child are rertainlr suhatantizl
nnes,  Hee Plomsed Perendbood of Cedbrod Mo v Doanfoath,
428 TL 3., at 69 {“We are nob unaware of the dewp and proper
comcern drdl ieterest thet a devated and proleelbve hushand
tas in hiz wiles pregnancy ad m the growta and develop-
mient of the fetus she iz carrying™y 44, af 93 (WHITE, J.,
eonourring in pavt and dissenting in part); Sheaner v, 0.
hamn o vel, Willdomaon, 316 11 5, =8 541, The State jtzelf
hag legitimate intererts both in protecting these inkemeets of
the father and e prutecling Lhe potential life of the fetns,
end the spoesal pocifleation reguirernent s reasorably re-
lated to adrancing thoze ztate interestz. By providing thac
& hmzband will nsually knoye of his spowsc’s intent to have an
abovtiot, the provision malies it more lilely that the hnzhand
will partizipare in deciding the Ste of hiz urbors child, 2
presibility thet mignt ntherwise have been denied him.
This participatinn raght, in aome cregs result in A decigion to
proceed with the pregnancy, As Judge Alit nhsecved n
his dissent belove, *[Elke Penmsiibvanis legislabere confd b
raticnally bolisved that sorme married wornen are initially
inelined o obtain an abortion without cheit huesbands” knowl-
edpe beoauze of pereeived problems-——zech a8 econciic con-
gtraint=z, future plana, or the hosbands’ previonsly exprez2ed

L-_['Ii]l.'ilhrt eeeatibrabes an thi siseations trwralving hplbared wumen ang urre-
prated spomsal sesanlt, il s, wilhpd! any sepparl in e reeord,
thar these bmstences tordadliute 4 "leege Traction® of thpss sane ieowhizly
wiTnen prefer ot te iy e aelards Goed e st guality St a: sooepe
biery,  lwes at S8%  Thia mmmapclon e aob based v any boaed @videnee,
hevsaqer,  And were IE heiplhel oo g attemnss o eeach @ deaived resnil, wns
erkld just Ay ewsily pzsume that the ksttaved wonten situatioas faem 2H
ger=ent pf the «8z95 whers nounen desine wat oo iy, oe that Bhey woist?-
tute nndy 20 prreent of these cizes.  Bud ralisnea on zech sgeceiation: &=
Bur nevszaby resull of sidepting the updve barden standard,



Cite wx 30 10, 5, 533 (17D ¥
{ipipicn gl BEERGQUEST, 2.

Apprksiticn—Lbar tway ke obviated by dizevssion porioe to the
abuwrbann™ ST IU S0, ak 120 (upnlon eoheurring m patl snd
dizgenbing in part).

The Slute £lso has a legithnate mterest in protooting “thie
inlegrity of e maritel relationzhip” 13 Pa Conz. Stat
$3INHA 1 109]).  This Conrt has peevionsly rerognized “thie
importanes of the marital relationship W owr sociepye™
Moined Mogeibood af Oeapfiel Ao v L fortl, supea, ot
3. In owr view, the spousal notice requiretnent is a rational
atterpt by the State te impeore teathfal conmuonication be-
rrret SpokEes and encourage collaborative decisionmalbing,
and theralys fodlors marital integricy.  See Dobige v -
eend, 407 TL 50 BRE, 558 (18T (“[Tlee povwer to maks roles
tg astablish, proteel, and ckrenpthen family 1ife™ 1@ oom-
mitked Lo the atate legislabures).  Peotitionevs srgue that the
totification requirement doea not further any such interest;
ther sssert that the wmaoricy of wives already nodity their
hasnands of thelr abortion decizions, and the remaindcr have
exgellent reasons for ueeping their decisions a seerwt. In
che flrzt sase, they arpue, tho low 1z wmecezeary, atd iy the
goeotul caze it will only zorve to foster roarital diseord el
Leruaks of harm.  Thus, petitioners see Lhe léw as a tptally
irrational means of forthering whatever legilimate mleresl
L Btate migkt have. Bul, in our view, iE s oneeslistic Go
anglane that sy hushand-wafe reletinnship 5 ethee (1090
perfect that this type of trathful 2nd important comnognica-
tiwn wnll Bake place sz a metter of covrze, o (2) so Imperfeat
that, npon notice, the huzhand will veact zelfshly, viclentlhy,
ar contrary to Ehe best interests of his wife.  See Planaad
Frvgithood of Centrot Ao, v Dauyoetl, sepe, ab 108-104
CRTEvEME I, eoncerring in o part and riissenting in poart:
imakimg & simuar point in the context of a parental consenk
gtufute), The spousal notice provizion will admittedly be
UNIMECESSAy it s01ne cirramatances, aad possible bacofol in
others, Lot “the exiztence of partoular weses in which p fes-
e of u eraluke perfores oe funebion ior is esen manderpro-
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ductire) mdinarily does not render the statoke unconstitu-
tinmal ar even constitutinoally sospect.™  Thorsabuwegdt v,
Aperican College of CHetatriciung and (Fynecologielz, 476
TL 5, at 8(H) (WHITE, I, ditzenting).  The Pennsyivania Leg-
islatiurs wes in 8 positich te weigh the likely benafits of the
provizien apsinst its likely adverse effects, and presumably
congluded, on balanee, that che provision would be beneticial,
Whether thiz wee & wise decizion or not, we cannot say that
it was (rrational.  We therefors conelude that the spousel
nrtice provisien cimports with the Constibution., See Far-
riz v MeKne, 4458 11 5, 2t 325428 (Tt ix not the mission of
thiz Court or ahy other e decids whether the balance of
rompering intereate | 32 wike soclal polity™).

L

The Act zlae imposes various reporting requiremsnta.
Hection 421402} reguires that abortion facilities Gle a report
ok aach ahortion performadl. The reporls do ol nednde tha
idantity of the women o1 whom shortions ars performed, bt
thay do comrain 2 variety of information shout the abortions.
For cxample, each report wmust inddude the identitics of the
performning and referring physzicians, the gestational age of
the fefas at the time of abortion, 2nd the baaiz for anr medi-
cal judzment that & medical emergency existed, See 15 Pa.
Cong. Srab. §§ 31400000, &, (W) (190, See Appemlix to
rpimion of OCon0r, KENMEDTY, anl SOUTER, J1, ande, ab
903911, The Distriet Court found that these roports are
kept completely sonfidential. 94T F. 24, at 716, We frther
eonelude that these reperbing requiremcnts rationally fux-
ther the State’s legitimate inteoresta in advancing the state
of medical knowledge concerning maternal health and preaa-
tul life, In gethering atatiaticel information with respect to
palienls, amd ie ensuring complianes with other provisiona
of the Act

Section 8207 of the Act requires sach abortion facility to
file & popord with itz name snd sddress, s woll 4t the names
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and addreases of any parent, subsidiary, or affiliabed orgmol-
Zatioms. 18 Pgz. Cons. Stat, § 320700 (1990,  Section 32140F)
Purther raglires each facility o fle quarter]y rennets staong
the total mumber of abortionz performed, broken dowsm by
trimesker.  Both of these reports are avaiable to the public
omly if the facility received state funda within the preceding
12 montng. See Appendix o opinion of OFComn0E, KEY-
KEDY, and S0UTER, JJ,, onie, at 906, 911, Patilipners do not
chellenge the requirement that facilities provide this infor-
mation, They contend, however, that the forced public dis-
clogre of the information given by facilities receiving public
fundy servesnglepitimate stuteintersst, Wedisagree, Rec-
ords pelating to the expendiears of public fundz are ganerally
available to the public wnder Pemnaylvania law, See Pa,
Stat. Ann., Tit. 85, §2466.1, 66.2 (Purdon 1959 and Supp. 1991-
1962).  As the Cowrt of Appaals observed, “fvlken g state
provides money 004 private comracreial onterprize, there is
a legitimate public interest in informing texpayvers who the
funds ave benefiting and what zeeviess the funds are support-
ing." 947 F, 24, at T18, These reporting requirernents ra-
tionally further this lepithmate stats interest.

E

[inally, petitioners challenge the medical emergency ex.
caption provided for by the Aot The existencs of & madicy)
emergeney exempts comnplisnee with the Aot's informed con-
sent, parental consent, and spousel medice requirements.
See 18 Pu, Cona, Stat, §532054n), 3206023, 320800) (1900).
The Art defines & “medical emergency” as

Y[EThat condition which, on the basis of the physician's
ol Chith clinfes] judgment, 2o somplicates the medieal
condition of a prepnunt woman a2 (o necesgitste the tm.
mediate alortion of her pregnaney to avert her death or
fur whith a delay will create zerions risk of substantial



73 FLAWNED FARENTHOOD GF EOTTHEASTERN
PA, » CAREY

Tipinian »f KERMEQUIST, 2. . .

and irreversible impgirment of majer bodily function™
f o,

Fatitioners argued before the District Court that the stai-
utory definition was inadoeguate Decauze it did not eaver
three sariouz conditions that preprnantd wornen oan suffor—
preealampsia, inevitable ahoréion, and prematurely rupturen
mepabrane.  The Distewch Cowrt agreed with petiticnerr Ehat
the madical emergency excepbion was macedquate, hut the
Crurk of Appeals reversed this holding.  In constreing the
medical amergency prowvision, Lhe Coeurt of Appeais bl al-
garved that all three sonditions do indeed prosent che risk of
gerionz hyjury or desth when an abortion is not performead,
andl neted ehat the wmedieal profession’s unifortly prosoribead
freatment for each of the three conditionz iz an irmomediate
abortion, See 47 F, 24, at 7TH-90L  Finding that “(EJhe
FPemavlvania legizlature did not choose the wording of its
medlical emergency exceplien in & vacuum,” the court read
the eadeption as intatuled "L assure that complianes with ils
abortion regulatiohz wonld not it a9y way pose g sipnifesnt
threst to the life o1 health of & woman” Id. at ™01, 1t
thur eoncivuded that the exeception eneowinaszed sash of the
three danpersua condibions pointed to by petiticners,

e oozerve thet Fenngylvania's present definition of medi-
#al emerpeney is almost an exael vopy of that State’s defini-
tiote at the time of this Court’s raling in Thoreburgh, one
which the Court made referense e with gopacent epproval
aTG W, 5, at T71 "It is clear that the Penesvivania Lepgisla-
ture knows how to provide a medical-emerpentsy? oxeopion
when it chocses to dn 50”32 We find that the interpreéation

1The definitisen b p=e b thal Litee prowide:t o follme:

"Medical emengeney”  Thal capcbion swivdeh, tas thie Basle of L pharesi-
ciAn's bezt clioiesd judgment, =0 cempleates & pregaiey a5 b peeessilans
Lk immediace nyortion of saee to avert the d=ath of tee wolher o T
which g 24-hour deloy will crzate prave peetl of fnnnedizte sbd frveversible
wagg oaf majeer kadily fanetion™  Fao st Arn, Tin 15 532062 Pwdon
LE5.
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of the Court of Appeals in these cases is eminently reasors
able, and that the provizion thus shewld he upheld, When a
wnman i3 faced with any condition that pozes a “zipnificant
threat kg [her] life o health, ™ she i exempted from the Aot’s
eotsanl and Aotise regquretnents ahd may proseed immedi-
ately with her abortion.

v

Tor the reasony stated, we therefore would hold that each
tf the challengad provisions of the Pernsylvania atatute ie
conslstant with the Constitution. Tt bears emphaeis Ehat
our conelnzinh it this regard does ot carey with it any ree-
esgary approval of these regulatiome.  Our task @) as aloays,
o deside obly whether the challenged proviaohs of a law
comport with the United States Constitubion.  If, as we be-
lieve, theze do, thelr wisdon az 2 matter of public pulicy 15
for the people of Pennsylvania to decide.

JUSTICE S3CALIA, with whom THE CHIBS JusTice, JUSTICE
WHITE, znd JUSTICE THOMAS join, eoncoyeing in the judg-
meat in part and dizzenting in part.

My views on this matter are uhehanged Dom chose [ set
forth in my separale opinions in Welster v eproduetdme
Heolth Servpices, 492 U 5. 430, 632 (19833 (opinion ¢oncurring
in part and concurring in judgmert), and Qe v. Abren Cen-
ter for Hepvoouetive Hoalth 497 TR 602, 520 (1990) Akran
If) feonewrring opinion).  The States way, if they wish, per-
mit zhortion on demand, buc the Crnstitetion does not ve-
guire them to de 20, The pecmizsibility of aboréion, and the
limitations opon it, ake €0 be resolved like most imporkant
questicns in our democracy: by eitizens teving $o persuade
one another and then woting.  As the Court acknowledges,
“where reasonable pecple dizageee the government caa
adopk one pozition or the other”  Anfe, at B51.  The Cuourt
i5 correct in adding the gualificetion that this “assumes &
state of affairs in whicl the chojee dees not introde upon &
protecked liberty,” ifid.—bot the crocial part of that goali-
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fcation is the peruliitnate word. A State® choice batwoen
twro pozitions o which reascnable people can disapres i3 oo
stitutionel &ven when faz is often the case) it intrudes wpon
& "liherty” in the absolute senae. Laws szainst bigamy, for
exammle—with whirh entire societiea of reasonable people
dicagrae—incrode apon men and wamen's liberty to marey
and live with ame another Bt bigamy bappens not to be a
liberty specially “protocted™ by the Conztitution,

That is, quite simply, the issue in theae cazes: not whether
the power of & woman to abort her unborn child is a “liverty™
in the ahsolute sense; or even whether 13 a likerty of preak
impnrtanre L many women. OF crumse it is beth, The
Tasue 15 whether 1t 15 a liherty protaeted by Lthe Constlbption
of the United States, T am sure it icwnct. I reach that con-
clngion aot becanze of anything 2o exalted a3 my views cone
oerning the “concept of existence, of meaning, of the uni-
verge, and of the myqtery of homan lafe.”  JBE Rather, ]
reach it fior the sgame reasnn I reach the concluzion thet bag-
amy 36 nob cotslilulionally protected—because of Lag simple
factz: (3 the Constituiion says abeolutely nothing about i,
and (2 the longztanding traditionz of Amevican soely hava
permitted it o be legally proseribed! Akren LI, supen, at
D (S0ALIA, J., coneurting,

"The Conrls suprestion, e, 28 347=343, Uial wlharense o bracdition
wralld crouire s iq uplmh] lmwes ;l.g:ti.rlsl'. intrerracipl ma.rri::gc = entice|r
WrHLE. ..‘|.1'|.:.I ta:lltlan i that oo Was eomtieadiabed by r téi—an E'-:'Ill.u]
Pritectlan Llanse thak exsdleilly pstieblishee raelad ety as weenslito-
brrnal value,  See Lovasy v Trpieda. 354 VL 501, 9 (1HAET) - Tin the pase at
L, .. we deal with staiutes contaibkng racsal clasaifesthoog, wid 1he faet of
equzl application dees natiswankze Ehe statole frabethe very leeay y buerden
of Justification which the Fourteenth fnesdment bas eaditiensbly ve-
quired of staca =fatacas drswo according to race™s sep akp i, A€ 13 (Stens-
art, ), sonearming in Jadgment),  The enterpeizs launcked in Bos v Wads,
40 (L3, 113 (13978), b cantrast. sungnt to esfotdizh—in the teeth of a
alrar, suntrapy trachition- o walue fpond nowhere in the constitational text,

Thete L=, of vores, nd comparalle bedition bardng rocognition of &
“LHoerty inbarest" in sapreine atue's chald Lo Laran Mrge from state cfFarls ta
HILit. Far that meaann, it daes fac fellow that de Canstitnlfan dars ik
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The Coart destroys che proposition, evidently meant to
repregent my position, that “liberty’ includes “oly thozsa
practices, defined at the mnat apecific level, that were pro-
tepred against governmant interferance by uther rules of Jaw
when the Poirricenth Amendment wes catifed,” esnde. at 347
(citing Michae! H, v Geradd 0,201 10, 2, 114, 127, n. & (1389
opinion of Scaria, 1)) That iz not, however, what Afshesl
. zaya; it merely observes that, in defining "liberty,” wa
tnay nnk lisregerd 4 specife, “relevant fradition protecting,
or denying prmtection to, the zeeerted right,” ibid, Bt the
Court does not wich to be fetiered by any zuch limitations
o its prefepenees,  The Court's statement that it is "tompk-
ing" e scknowledge the guthovitat:veness of tradition in
creder to “oudb] the dizeretion of federa) judees,” awde, at
847, 15 of course rhetoric rather than rzality; oo government
cifleinl iz “iermpied” co place restrainks upon his vwn freedom
of action, wwhich iz why Lord Actot did not say "Power tends
to purify”  The Court’s cemptation is v the quite apposite
and more natural divection—towards systematieully elimi-
nating checlss upon its ovwan power, and it sueeambs.

Beyoind that brief eurnmary of the essence of my poajtinn,
I will not swell the United Btates Beports wilh vepulition of
what I have 32id before; and applying the rational hasis Esst,
I would uphold the Fennsylvania statute in its entivety. |
muat, hewewer, rezpond to a faw of the more outrageons ar-
pumenta in today's opinion, which it is heyond hurman hatire
to leave vpanswored. I shall dizeuzs each of them under &
iaotation from the Court's opinden to which they pertain,

“The inescapable fact 13 that adjudivation of sab-
&lantive (ue process claims may eall vpon the Court

rrolect chixibirth simplr becausze it dees nat pecteol aboclion, The
Cryarls contension, exfe, &b 869, chat the ondy way to jarabeed hildbicth is
ta prateet wbartion shows the ubter banleuptey of comstitudional analysis
deprlved of tradition a5 & validading faptor It drives ane to say Phat the
coly! Wy Lir protect the rmght to eat is to acloawledge te constitetional
Foght to slarya crwseld ba deach,
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in interpreting the Constitmtion {o exercise that
same cApacity which by Lradition goerls always have
exercised: reasooed judFinent.”  Ante, al 349,

Avvuming thal Lhe question belors us 05 Lo e reselved al
zuch a lewe]l of philosophical abscraction, in such isolation
from the tradicions of American socicty, a3 by simply apply-
ing “reagoncd judgmment,” 1 do nat zee how thet could poesi-
bly have produred the answer the Court arrived =t in Roe v
Wade, 4106 1L 5 103 (1973). Today's apinen describes Eha
methoidogy of fine, quite accurstely, s= weigbing ageinsl
the wmnar's interest the State’s © Tmporcant and legicimate
interest in protecting the potentiality of human life” "
Ante, at 8TL (quoting Ror, supra, at 168),  But “reasoned
judgment” dows not. begin by hepgring the meeation, a5 Koe
arul subeequent rases wngqoestiorably did Dby assuming that
what Lhe Stete & protecting iz the mere “patentiolity of
humnan life.”  Hee, e g, Hos, supee, at 162 Planned Ferent-
oo of Central Mo v. Dongordl, 428 1), 8. 52, 61 (19746 ) Ciods
anitl v, Franglin, 459 1L 5. 379, 880 (1979); Axvow v Afron
Cender for Heproduycéive Healfh, fe. 468 15 416, 431
(PSR {AErnm T Plonned Perartlinod dsan af Konegs Ok,
Mo, fac v, Ashergff, I6E TL B 47E, 48% (18353,  The whole
argument of abortien epponenes s that whal the Cuart cally
by Falays arwd what gthera call the tnbvens child 24 w2 hoerrease
Hfe. Thus, whatever answer Rue cates up with after cun-
ducting ite “balaneing™ is bowed to be wrong, ubnlesy it is
correet €hat the Auman fetos is in some critical sense meraly
poiencially human,  There iz of ccurse no way o datermine
that az a leaal matter it s in fact g value judpment.  Sone
apeieties have conzidered newborn children noi set huma,
or the ineompetent olderly no bonger 3o,

The authors of the jotnt opinton, of couras, do not squarely
conlend thatb Boe v. Wade was 2 correct application of “rea-
sehed judpment™; merely thet it goost be followsd, becanse
of store decisig  Awle, al B35, 861, 371, But in Lheir ax-
hanative dizoussion of all the faptors thak gro incoe Lhe delkatroi-
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nation of when afore deciaie should be oboerved ghd when
dizreparded, they never mention "hew wrong was the deci-
sion on itz face?  Sorely, if VIthe Courds power lies ., in
itz legitimaey, 2 product of substares and perception” ande,
at 565, the “suostanes’ part of the eqoation demands that
plain error be acloowledped and elimipated  foe was
plainly wrong—even on the Court's methodology of *reas
soned judgment,” and even maore s¢ (of course) if the proper
criteria of text and tradition are applied.

‘The emptinees nf tha “reasoncad Judgment” that produced
Roe 13 displayed m plain wiew hy the fagt that, after more
thun 1% years of offurt by some of the hrightest {and most
determined) legal minds in the country, aiter more than 19
wases upholding abortion vights in this Coart, and after doz-
end upun dieene of mavdews briefs submitied in these and
obher vases, the hest the Court can do to explain how it is that
the word "libkerty? meqrat be thought o inelude Ehe Fight to ce-
atroy human fetyresa ia to raktle off a collecéion of adjectives
that simply decorate & value judgment and coneeal a political
choiee,  The right to abort, we are told, inheres in “lihercy™
hacanze it is among *“a person’s most basic decisionz,” mute,
at 84% it involvez 2 "most intimate and perzonal choiefe],”
eerde, ab Haly it is “central to personal dipnity and antonommy,™
id, it “oviginatels| wichin the 2one of cobscience and he-
lied" ants, at 838; it & “too incdmate and personal” for state
interference, ibid.; it reflects “intirnate views" of o “desp,
peraonal charecter,” ante, at 858 ic imvolves “inlimate rels-
thonships” and nodlons of “perzonal avtonotny and bodily in-
feprity,” awnfe, at 257, and it concerne a partionlarly ¥ impoe-
tant decizialn],’ ™ onte, at 268 (citacion omittedb? Buk 35 ia

2JusTee Bracxon's parade of ad|ectives 5 sLmilaely emadyr; Alsackion
is among “ 'the mask Latimabe apd pergynal choiees,' " cale, o 59% it 35 a
matter “centrak ko peraomal diguiby awd auloname® deid.; a2l it involves
“personal derizione that profaowdly affieet bodily integrity ldeotity, wnl

decting.” cufe, at 827, JusHCE SaEveNs & nnt Toseh legs enaclinseey: 1 'he
derizinn 1o Chocse abortion is & matter of “the highest pelvaey el the
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pbyiols to anyone spplylng “Tessencd judpment” that the
samc adjoctives can be applied te rany forma of condust that
thiz Coart {including one of the Justices in today’s majority,
gee Howers v Hordwdok, 478 1L 8. 186 (19561 has held are
rat entifled to conztibational protection—becanae, like abor-
Einn, they are forang of oondoct Ehat have lung been criminal-
ized] i Armsrican sneiety.  Thowa adjsctives mipht he ap-
plied, for exatnple, to homozexusl sedomy, polygammy, adult
ingezt, and zuieide, all of which ave cqually “intimate” and
“deep(ly] pereonal” decisions inwolving “pereonal autonomy
and hbodily integrity,” and all of which can conatibationaily
ke proacribed becauae it i3 our nnoeestionzhle constitatinnz]
tradition that they are priseribable, IE i poel reasobwd
judgment that zupporls Lhe Courl's decizion; only personal
predilection. Juztice Curtie’s warning iz as tmely today az
it wag 135 wearz ago:

"[Wlhan a strict interpretstinn of the Conatitotion, ae-
vewilingr tn the fived roles which govern che Interpreta-
thott of Laws, 5 abandoned, ahd the theoretival opinionsz
of individuals are allewed to conteol itz meaning, we
have no longer a Constitution; e are under the govarn-
ment of individual men, who for the time being have
power to declare what the Conatitodion i3, aceording to
their vwn views of what £ ought to mean,®  Deed Scoid
v. Nendforl, 19 How 3, 621 {1857} (dissenting npinion},

*Liberty finds mo refuge Ik a Jorlsprudence of
douht.”  Ante, at Bdd,

{me might have feared to encownier this auguzt and zono-
rous plivese in &n opinien defending the real foe + Wads
ralher than the revised veraion fabricated today e the ao-

et pErzonal sabare” aets, at 9150 It dovplves a Al chodes Qivieg
geriond and perecasl monzequences of majar baportaves bo (2 warrsan's]
futurs,'™ ante, at 916; the autherity to make thic “troumetic and yet -
prweering darcisicfnd" i6 “an element of basic huoman dignaty,'” diréd. and it
it “rudhing less B 4 macter of conpssience,” .
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thors of the joint opinion.  The shorteominga of Ko did nok
inelude laok of claricy: Virtually all regulation of abortion
before the thicd frimesier was invalid.  But to come moross
this phrase in the jeint spinion—which calls npon federal
diztriet judpez to opply en “undoc burden® standard as
dozheful in applicacion as it is waprineipled in ovigin—ia
reglly more than one shoukd have to bear

The joint opinion frankly conesdes that the amorphons
eoneept of *undae irrden™ has been ineopsistently spplied
by the dembaerz of thiz Court in the fow bried yvears sinec
that “test” was first explicitly propounded by JusTicE
’CoMNOE in her dissent in Afres I 462 T 3. 416 (1933}
Zee eaele, al 3T67 Betause the three Jusiices now wish Lo
“ciit forth 8 sbanderd of genera! application,” the joint opin-
wn announees that ‘it iz impovkant to elarify what ia meant
by an undue burden”  fhid. 1 ecrtainly apvee with that,
burt 1 do not eprec thet the joint-opinion succccds ia tha an-
nelneed endeaver. To Lhe conleary, iks efforts at clarifics-

UThe joint cpdnien je clesriy weong in asserting, whie, at 874 thet “due
Court's early aborticn ¢ases adleeed ta" tlie “wedue bunden" standzed.
The passing wse of that phrase in Juistwe Bracewos's opinion foar cha
Cowrt in Selletti v Saird, 42 L5 132, 147 {1976) {Balladti fJ), was not
by way of zetting forth the astendned of weeonatitutionality, as JueTice
PCOMMOR'S 1atar ppinions did, oot b way of expreseing the rawclusicn
o] uneanstitutisaalicy.  Jueeice Powell far 4 e appeared to ebplay a
variunt of "urdoe barden” analyais in eversl monmeajority opindons, see,
€. @, Bellefi 1 7 Beind, 443 U 50 628, BAT (1979 {Bellatki 1T Derey v Pagic-
datian Serrice: Fubrrmariopad, 431 T3, FM8, T8 (1877 {epdvion caneare-
ring in oark and conewrring in judgmenty, bt he foo olbmately vejested
thal standard in bis opindon for the Cowct in Abwd v Abean Cekder o
Reproductive Health, fae, 462 B B 40a. 430 L 1 (0438} fAkront 7). The
Juinl opioions reliaoce on eber v Smy, 432 LB 464, 473 {1977), and
Hareiz v. MeHas, 448 W5 207, A1d {19500, B enlirely misplwced, since
theze rages did ot invelve vepolatlon of abprlion, bol meere pefical bo Band
it Im smy event, JUSTcer OFCodnuor™ eatler forrmulation: have appac.
ently nowr provad unsskiasactory bo the Hoeree Justines, Wheesin the nemie
of stare devisis o leee—gadsy Brd it necetaqry Ba devlse an entlegle new
version of "undue barden™ analyem,  Boe ands, al HT07H
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tioh make oleaw only that the standard i inherently menipu-
latle and will prove hopeleasly unworkable in practice.

The joint opinion explains that a atate reguiution imposes
an "undue hurden® iT it “has the purpose ov effect of placing
a subatantial oletacle in the puth of 4 woman sevking an
aborbion of 4 notviable felus ™ sAwte, ab 8T see also agle,
8t BTI—8T4 An obetecle 1s “substontial,” we ere told, it it is
“ontcalated|, ] [hotf to indorin the woman®s free shoice, [but
to] pinder it.”  Awte, at 8775 ‘Lhis latter statement connot

1Tha jeint apinion Eacther sxxects 1hat a s isppEiog a0 undae Tlunlen
an abarkinn cecisions i wal i “peccrisalle™ mrate of serding ~legitinate!
wlabte |pbrrosks_ Arde, at 2V This dn:::::—ipl;.inn af the emice bunden
stapdard ih berans neee eantonly asgociated with the eational-basia test
will come 3= & surprise aven to those who have foilowed clezsly var men-
deviings tn Glkis forzaken wikdernesa, &2, e g, Aot I sepra, gt 403
(O Connda, J, disgenting ["The ‘wrhae barden' | ., veprasents che 1e-
qured theazhold inquiry that muet be eonduckad bhefore thiz Coort con
reqqiiTa 8 Binte o justify ite legizlagive aoticns under the exarking 'eompel-
bing sbuie interess stendard”); sea alse Hogmson v Hinmescdn, 487 10 5.
317, ASA-480 {15900 W CaNERE, o, meecerring o jaarl ol opourrlag ino
Judginent i garly; Turedarok v Arsericee Collane of Olsiclriciots wwl
Gynecalogiztz, #1132, 747, 828 (1086) (O'Coovcer, J., dizzentingy,  Thie
corfusing equation af the two atandands e spgarently desipned to explain
b pne of eha Justices 7wl joined the pluralizy opinicn in Webeter w
Fepraduceire Haallh Sereiaey, 408 1L &, 280 {1580, which sdopded the
cikional-basis best, eould join AR cpinien oxgressly adopting the wmdne bur-
den tost- Sre o, at 520 (rejecting the vieor that adertion is & "fundrmen-
1k right,? taslead icdiding whitbyr o Lea ragl lating thir wrmen® "ljih-
reeby Lisbisraest " ik adwatCiorn s “resimniehly disipne” 1o forthier et mate”
state endak The same wrdlve alse apparenly eiwleriey e gpint ople
ion's erroneos ¢isation of the plaralicy opisdea 01 Okdo v Akron Ceter
Jiov Reproduetivg Healtk, 407 WLE, 200, BIE (18060) fdkron T fopidon of
EEWHEDY, J.) 42 apnlying the nndue burden test,  Bee atbe, at 76 (ueing
Lhis cibabicn to supmoct Bhe aropasitesn that “two of us"—i 2, two of the
awlhurs of the joint epinien—have pravisasly applied this eeaf)  Im fact,
Abraz I joes mat meoion he wwing beerdaen starsfard wnkil the concluzion
af the oplndon, whee 1 states that the stabute al jssoe "dees mac impase
an uhdve, ar rtformedide weenashdutiomed, burden.™ 497 105, 28 314 {em-
phazis aifed). T fail tn ses how anyone aan Lhink That saysnpe 3 slatoke
daes nok Dapose an ooeseiliotioe] budet weler angy slandard, ineludipg
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possibly mean wwhat it says.  Any regulation of ebortion thet
iz intendad to sdvance what the ikt apinion eoneedes = the
Brate’s “substantal” interest in protecting unborn life will
be “ealonluted [to] hinder® a decision bt have an abortion, It
thus aeema mare acourate fo eay that the joint opinion wonld
wphold abortion regulationa only if they do not wxduly hin-
der the woman's decizion, That, of conrze, hrings us right
back to somare one: Defining an “undue burden® as an *undue
hindranes™ (or & “zubstantial sbekasle™y hardly “elarities" the
test, Conssicusly o not, the joint opinons verbal shell
geme will coneeal rew judicial policy choiees voncerning what
is “"upproprizte” sbortion legislation,

The ultimately standardleaz nature of the “undne oeden’™
inquiry iz & reflection of che underlying faet that che coneept
hag no prineipled or eoharent legal basis. As TiE CHIER
JusTICE points out, Hosk steict-seruting standand “al least
hud & resognized wsis in constitutional law at the time foe
wad decided,” onie, at W5d, while “[tlhe zame cannot be zaid
for the 'undue torden’ standard, which iz ereated largely out
of whole cloth by the aucthors of the joint opinten,”™ ibid, The
joink opinion is flatly vrong in asserting that “our jurispru-
dence relating to all iberties save perhaps aborlion has ree-
opnized” the permizsibility of lews Lhat do not impose an
“bndue butden”  Ande, at 593, [t argnes that the abortion
right iz sinlar to other vights in that a law “not desipnad to
strile at the ripht itzelf, [but whish] has the incidental effect
of making it more diffleule oF more expensive to [exercias the
right.]” is not invalid,  Awfz, at 874, Iagree, indeed I have

the undne burden best, ateaunts be adepting the undue burdeo test as the
exeineie tavdard. The Caurl® dhatinn of Hodgeor ws reflecting Jus-
rck Kenneoya and NISTICE O"CONWOR's "shaced premises™ aiure, at
ST, B siodlaely Leexplleable, sines Lhe wopd “wndue” wis never gven ueed
in the former’ opinlob in that wase T jningd JOZTICE KENNEDY"S opin-
ions o both Modgeow and Alwpst I17 1 shoubd be pratefu), 1 supprse, that
the Fuint opinion does Act ason teat T, b, have pdophed the vrdus bur-
dan taat.
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foreefully wrged, that a Jaw of gemeral applicakility whicl
places only =n incidental borden on a fundamental right docs
nit infringe that right, see K. 4. ¥ w 5t Pral, 505 1 8. 377,
S89-200 {1932); Emplopment [w, Depf of Human He-
sewrces of Cre v Swith, 4984 T 5, 272, 8TH-HEE (1900}, hut
thai pritciple does not establish the guite different {and quite
datgeros) propoailiim that o law which dirsctly regulates a
fumdarmental right Wil not he found to violate the Consfi-
sution unless i imposes an “uhdoe borden™ Tt iz that, of
e0urad, which 1z at isane hers: Penhaylvani has aenseigysiy
and diveetly regulated ¢ondued thatk our vases have held is
eonstitueionally protecled.  The appropriste analogy, there-
fore, s that of 2 state law mequicing purchasers of religions
books te etdure & 24-hour waiting perid, or to par & nomi-
nal addicional tax of 1¢. The jmnt opinion epnnok possibly
be correct in suggeating Ehat we would uphold sneh logis-
latign om the ground that it doea not impose a “sabstantial
obstacle™ to the exercise of Firat Amendment riphtz. The
*undue rden” standzrd is not at sll the generally applicable
principle the joink opinion prefends it to e, rather, it iz 2
unique crneept created speciaily for Ehese coses, to preseryw
geme Jjudieial foothold in this ill-potten lerritory,  In claim-
ing ciherwise, the thres Justives show their wilkingness to
place all constitutional rights at risk in an effort to preserve
what they deerm Lhe “centeal holding in Kee”  Aids, at 378,

The rootless nature of the "undue orden” standard, a
plirace plueled out of context fenm o earlier ahevéion deoi-
sions, sea n. &, swprr, is further reflacted in the fact that the
joint opinior finds b necessary expreesty to repudiate the
more narepw formulabions vaed in JUSTICE O'ComNoR 'z ear-
lier ppininna.  Awnde, at 876=877. Those opinions stated thal
2 stulebe imposes an “prdue burden™ if it imposes “ofsalufe
ahatacles or severe limitationz on the abortion dession,”
Akrom [ 482 1.5, at 464 (diszenting opinion) (emnhasiz
added); 2ec alzo Thorabureh v American College of Obsie-
tricians and Gym-:.-.!‘.c-gw#g, 476 11, 5, 747, 823 (1836 (dissent-
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ing opimion). Those strong adjectlves are eonspicuosly
missing frory the joint opinion, whese suthors have for some
unexplained reason now determined thet a bovden is "undue”
if it merely imooses a “zubatantial® obatacle to abortion deci-
zionz, See, o g, Cite, 2t 585, Pl JUSTICE O'COMNOR has
alzo abandoned (apain without explapationd the view she wx-
pressed in Plouned Bgeenfhoon Agsn of Keears City, Mo,
e, v, Azhoreft, 262 T 5. 476 (1983) idissenting apinion), that
a medical regulatinn which [mpﬂéus ah "“rdue Borden” conld
nevertheleas be upheld if it “reaconably relalels] to the pres-
ervation amd protection of raternal health,” id. at BOD feita-
tioe and internal quotatior marks omittedl  In tday's wer-
siom, even health measires will e upheld only “if they do Rot
anstalitufe o wedie burden,” onde, at 8T8 (emphaziz added).
Gonpe koo is JusTice ('ConMoR™s etatement that “the Btaie
pogaestas soripelling mterests in the proteetion of potontial
human life . . . throughout prepnoney” Akron f, supre, at
461 (diszenting opinion} (ernphaszis added); zee also dsheraft,
gupre, ot &5 (P Connog, J, conourring in judgment in pert
and dizsentivg in parcl Thornburgh, supre, at 528 (O'Cox-
MoR, [, dizsenting]; inztoad, the State’s incerest in unborn
human life is stealthily donmeraded to a merelr “subatantial?
or “profound” intersst, awuie, af 876, BT, {That had to he
done, of course, sines designating the inferest as “compel-
ling¥ throughout pregnancy would have been, shall we aay,
# “aubstantial obstecle™ to the joint opinion'a determined =f-
fort to realfivmn whet it views as the “central holding™ of Ko,
der Abrem £ d62 TL &, wb 420, n, 1.3 And “wiahility™ is no
longer the “srhteary” dividing line previnusly decried by
JuETrig FOQMMOR in Akven [, id., at 461; Ehe Coart now
annpunces that “the attzinment of viability may continns to
serve as Lhe ceibieal fact,” onde, at 880* It 35 difficalt to

00 cowrze JUSTICE (FOONMOR was corcecl in her focemer view,  The
arbitraritiess ol the viabllily Hoe b confirmed T bhe Courls imility o
otfar any justifeatian for (b betand the gonedesiing assertion thak ik s anly
at that poént fluat the onbero Adld's Life “=n in teascn ond o]l fornpse™
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wainiain the ilosion that we are interpreting a Constitution
rather than iinventing ote, Whan we amend s provisinns so
broazily

Beeause the portivn of the joint opinion sdepting snd de-
seribing the undue burden test provides no move useful goid-
anece then the empty phrases diseussed above, one must tmmn
by the 23 pages applying that standand tn the present facts
for firrthar giiance,  Tn evaluating Penngylwania's abortion
law, the joint opinion relies extensivelsr on the fartal fird-
ingz of the Diztriot Coerd, and vepeatedly qualifies its conelu-
ziona by noting that Ehey are contingent upon tae record de-
veloped in these cases.  Thus, the joint opinion would uphold
the Zd-howr waiting period contained in the Pennsylrania
statute’s informmed conzani provizion, 12 Fa. Cons Stal.
+o200 (19900, bevause “the Ivcord evidenes shows that n the
vast majority of eases & 24-howr delay dpes not eresla awy
appreciable health esk,” omle, at 855 The three Justices
therefors conciude that “on the record before us, | . . we are
nob tonvineed that the 24-hour waiting periced constitutes an
uvndue burden.”  Awnée at 287, The requiremeni that a doz-
tor provide the infmrmation pertinent to infermed consent
wonld aise be upheld becsose “there i3 no evidence on this
record that [this reguiretncent] would ameomnt in practical
torms to a substential obstacle te a womar seeking an abor-
Gun™  Arnts at 834, Similarly, the joinl amnin would ap-
kold the reporting requirements of the Act, $§ 3207, 3214,
heaaze “there iz wio . ., showing on the rorord betore ws®
Ehat these requiremencs congtitudie a “substantial obztecle”

ke thought to override the interaess of the mother,  Aile, at 870 Pre
tisely why is ik that, it the megical zecend woen meckines cucrencly in
iz5n (thavgh nok nesesserily availeble to the pactivular women) ave able ko
l:rp an anhorn ehild alive sputk feom it mozher, tha crewtnre iz suddankr
able (arler aur Uonstitntlond e bee preedeedid e Tow whroiics befiase thae
migleal gecorel W owas nof? Plel aickes i moce sense Thin aeeerds
ing indants leral srotecUon cady alter the pnl wiso Lhey oo Sl
themeelves.
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to abortion decisions.  Aufe, 2t #01,  But at the 2ome time
the upinivn pointedly abzerves thaé these veporiing require-
mehks may merease the costs of abortiona and that “at some
podint [that Ect] could become & substandal obstacle.”  [hid.
Mozt significantly, the joint opinion% sinclasion Lhal the
gponsal antice requirement uf the Act, cee 3300, imposes &1
“updue burden™ 35 based o larpe teeasure on the Districs
Courts “detailed fndingz of fact,” which the joint cpinion
subs ot ot great length, aste. ot S85-E01,

| do not, of course, have any objection to the notioan that,
in applying legal priociples, one shonld rely only wpon the
facte that are contained in the veoord or that are properly
sopject to judieial notiee®  Hoo what iz remarkable ahout
the joint opinion’s fact-iniensive analysiz iz that it does not
regult in any measuenable clerifieskion of the "undue burden™
standard, Rather, the approach nf the jumnt opiman s, o
the mosk part, sinpdy to highiight certain facts in the recoc
chat apparently strike the three Justices as purtioularly sig-
aificant in estahlishing tor refutingt the exiskenee of an undnue
ourden: after deseribing these farts, the opinion then simply
announses that the provisien sithey doea or does not impose
a "substantial obatacle™ or an “undue hurder Hee, e,
arfe, at Hal, SH—ARE, 83T 490804, BR5. N1, We do not kooes
whethar the same conclesions epald have been reached un &
Mfferent reeord, or in owhal respects the temon] would have
b Lo difler Isefore an oppasite ennelugion wimld have een

The |oknt cpdndede 52 10t entieedy Baithi] to this prioeiple, heweree  In
approving the Diswrict Court's faetual frdings with sezpect to the spow=al
hotlee periadom, SkoreHes extenadvely on momrecerd materls, and i relis
ance wyab e adds o sowober of Saedeal aanpeloaions oF ils uan. Aete,
Sul-tdl Repowse Clels mddilboval Gethndlege perlioiae e eadiees 1had
$I!I'{!]_'|l' wr "euljeet Lo necsinnhle ﬂi::]'.ﬂlh*," Fend. Flale: Towrid. Hlihl, the
LaknL ispabikna faleb e operat g o Chee preonlze that 1these aee Megricladboe"
raelser ihan —adjudicatlve" cicte, see Fole 2016 Bot 18 oo s fred
an widus burdet sineply Ly selectly ey stelngeiting Lhe caghl soeial seepuee
ariicles, I du niob 2o the polat of emiiosicdng o regqeleige “letaled faee
tual dAndizge'™ o tle Distyics Cowt.
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appropriate.  The inherently standavdless ngture of this in-
qQuiry invites the digtrict judge o give affecl 10 his persondl
preferencen about ahortion, By Anding amd relying opon
the vight facts, he sen imoaidare, it would zeern, abmost any
abortion restricbion that atriles him as “aulee™ —saljest, of
enurae, to the possibility of beingr revaesad by a eonurc of ap-
peals or Bupreme Court that s a: uneotstraimed In rovies-
g iz devision as he was inomaling it

To the extent I can discern cay meaningful content in the
“undee burdan” etandard a8 applied in the joint opinion, it
appears to be that a State may not vegulate aboriion in such
4 way az to reducee sipnificantly itz incidonse, The joint
apinion repestedly amphazizes that an importast factor in
the "endue burden™ analysis §s whether the repulacion “pre-
vent[s] a signifieant nuwrober of women Oootn obtaioing at
shorbtion,” osle, st 898 whetker a “signiflcant monbar of
wormen . . are lilely m o be deterred from procuring a
abortion,” anits, at 554; and whather the repulatioh oftan
“debers” wamen from seeldng abortione ol at 897 Wa
are nat told, however, what forms of "deterrence” ave imper-
misaible or what depree of suecess in deterTence is Bon much
to be folerated, T, for example, 1 State redquired a2 woman
to read a pamphlet deseribing, with illstrations, the Bzota of
fetal development betore zhe ecould obtain am abortion, the
effect of such lepislation might be to “deter™ a “significont
number of wormen™ from proccingy abortions, therchy scem-
ingly allowing a districs judge to invalidata ib as an waefoe
urdett. Thwes, despite fowery rhetoric about Lthe Slets's
“substantial” and “profownd” intarest in “potential human
life,™ apd vritiviem of Bog fir undervaluing that nterest, the
Junt opizign permita the State to purree that interest only
Rt long A3 1t iz not too mucceasiul,  As JUSTICE BLACKMUN
recognises {with evident hope). ande, at 326, the “uncdue -
den” standard may ultimately require the invalidation of
gach provision upheld today if it can he showm, on e better
record, that the State i= too effectively “expressfing] a pref-
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grene [or childbirth aver abortion,” ants, at 583 Reason
finds na reluyes in this jurisprudence of confusion.

“While we appreciale the weight of the arguments
- -« That Koe should bhe overrnled, the reservations
any of us may have in reaffirming the central holding
of Roe ave outweighed by the explication of individ-
uzl liberiy »oe have given combinged with the force of
stare declsls" Ande, at 853,

The Coart's relianee upen sfare decioty can best be de-
seribed as confrived. It insises upon the aecensity of adher-
ing not to all of Ros, bot only o whal it cails he “oentral
holding.” [t seems to me that siere denisds ought to be ap-
plied even to the doctrine of alare desiyiz, and [ condess navor
ta have heard of thiz new, keep-what-yon-want-and-theow-
pwry-the-rezt version. I wonder whether, az applied to
Marbuey v, Modizon, 1 Cranch 137 {1802}, for example, the
new veraion of stery dectsiz would be satisfied if we allowed
courts to review the sonstilutionality of only thoae staiutes
that (like the one in Morfeeryt pertaln to Ehe jurizdietion of
the eourts. )

1 am cortainly not in a good position to dizpute that the
Court futs seved the “central holding™ of Hoe, sines to do
that cHfeetively I would have to kmow what the Court has
aaved, which in Barn would require me to understand (e T do
not) what the “undue burden™ test means. I musk comfess,
Lowrever, that T huve alwars thought, snd I think & Jot of
other peapls kave always thought, that the arbitrary trimes.
tar framewark, which the Court today discards, was quice az
centryl to Rae az the arbiteary viskility test, which the Court.
today vetaina, It zeems parlieularly ungraieful to carve the
Erimaester framework out of the core of Roe, since its very
rigidity {in sharp contrust to the utier indeterminatdlity of
the “wndue burden™ test) is probably the only reason Ehe
Court iy able to 30y, in urping slere decisiz, Ehat Boe “has in
ho senge proven 'wiworkabie " onfe at 250, 1 supposa the
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Coort 8 enticled to call a “central holding™ whatever it wanks
ta call & “central holding "—swhich is, come to thiak of ik, per-
haps one of the difflenliies with this medified version of stgre
desizis. 1 thought 1 might note, however, that the following
portivnzs of Roe have not been saved:

» Under Foe, requiring that & women seeking an abortion
bz provided truthial information ahoub atortion before giv-
ing informed written eimaent is doeonstitetional, if the nfor-
matinn is desined to inflnence her choice.  Thornburgh, 476
[T 8., at THO-TEA, Abron [, 462 10 5., ot 44445, TUnder
the julnt opinien's “unduc burden” regime (as applied Eoday,
at least) sueld a reguirement is conetitutional, Awfe, at
381-555.

» Under foe, requirivg that information he provided by a
doctor, rather than by nonphysician vounselors, = uneonstitn-
tional, AR § supo gl $46-449.  Thader che “mrdue bor-
den” vagime s appfied today, at least) it is not,  Ante, at
BRl-3Eh.

» Ukder fog, requiring & d-hour waiting pericd between
the time che woman gives her indormed conaent and the time
of the alortion is unconstibacienal. Akron [, awpne, at 443
461 Under the “sadae burden™ repime (a5 gpplied Gaday,
ot lensi) it s not.  Asels, ab BRE-EET

« Undetr fKoe, reguiring datailed reports Lhat inclbde deam-
praphie duta about sach woman who seelE an phoviion and
varinug information abaut each abartion is uneonstitutional,
Thoralerglh, supra, o TEE-T62,  Under the “undne barden”
regrime (as applied today, at least] ik generally ia not.  Awée,
&t #0001,

“Where, in the performance of its judicial dukies, Lthe
Court decides 2 case in such & way 35 Lo resolve the
aoct af intensaely divisive controversy reflected in
Roe . .., Llts dacislon has a dimension that the resalu-
tion of the normal case doee not carry. It is the di-
menelon present whenever the Comrte interpretation
of the Coenstitation calls the coatending sides of a
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national cowtroversy to end their national division
by accepting a commmon mandate rooted in the Con-
atitecion.” Ande, ac GEG-DST.

The Court's deseription of the place of Boe in the social
higtory of the Unibed States is unrecopnizable, Mot only did
Roe not, as the Court cupgests, vepafae the derply divigive
freiw Of abortion; it did murs then anything elze to nourish
it, by elevatingr it to the nabigral devel wherve it 15 infinttely
e difficult o resplve, Metional pobitics were nob plagasd
bey abortion protests, national aborciors lobby ing, or atu-Lign
marches on Congresz betore Koe v. Woe was devided.  Pro-
foomd disagreement existed among oy eitizens over the
izzne—as it doez over other isanes, such az the death pen-
sltr—Ent that dizszpreemsent wes being worled out at the
state level.  Aa with meny other iz2ues. the division of senti-
ment within each State was not as closely balanced as it was
armpng the population of the Nation as a whole, meaning not
oely that more people would be satisfied with the resuliz of
slate-hiy-state resolebion, bt also that those results wonld
be more gtabie. Pre-Kee, moreover, polifical compromize
wras prisibla.

foa's mandate for abortion on demand destroved the com-
profokzes of the past, rendered compromeze impossible for the
fizrrure, and reguired the entlre issue to be resnlved umi-
formly, at the national level. At Lhe same Lmoe, Sore created
3 vast new class of abortion consurers and ahordinn propo-
nents by eliminating the moral opprobyium thet hed sttachad
to the act, ("Ii the Conscitution guereniees abortion, how
cam it be bad? —not gy accurate line of thought, bat 2 natu-
ral one)  Many favor all of those develupments, znd it is net
for me to say thai they are wromg  Bul o portray Boe as
the atatesmanlike “settlament™ of 4 divigive wsue, 1 jurispra-
dentizl Peace of Westphalia that is worth pressrving, is noth-
ing lesa than Ch-wellian. Foe fnned intn life an i=soe that
has inflamned oar national polities in general, 2nd has ob-
arurad with its simoke the sclection of Justliess to thiz Court
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in particnlar, avee ames, Ald hy keeping us in the ahortion-
umpibing businese, 1t 15 the perpataaticon of that diceeption,
rather than of any Pee Rodawne, Lhat the Colrt’s nes major-
ity decress,
“iT]le overrule under fire . . . wonld subrert the
Court's legitimacr . . ..

Y. .. Ta all those who will be . . . tested by foliow-
ing, the Comrt implicitly undertakes to remain stead-
fast . . .. The promise of constancy, onee gFiven,
inds [t waker for as long o8 the power La sband
by the decizsion suervives and . . . the commitnent [is
not] abeolete. . ..

*IThe Americon pecple’s] belief in themsclves as
- . . & people |[who Bspire to live aocording to the rule
of Jaw] is mot readily separable from their nndet-
standiog of the Court invested with the aotherity o
decitle Ltheir conslitotional cases amd speak Delone
all nthers for their coostitntions] ideals. 1F ihe
Courcts logitimaey ghowld be underwined, chen, so
would the country be in its very ability {o see itself
through its conatitotional ideals." _Anie, at SET-55E,

Thre Impearial Judisary lives. It 35 instractive be pompare
this Mieteschoan vigion of us nnelacted, life-tenured judpea—
leading o Volk who will be “Lested by follesing,” and whose
ey “beliet in therselves™ is weysticalfy boand up in Chelr
“mnderstanding™ of & Court that “speak(s] before all others
for their constitutional ideals”—writh the sornewkat more
modest role envisioned for theze lawrers by the Foznders.

“The judicwery - . has , , |, no direction eithar of the
strangth or of the waealth uf the socisty, aml can fake no
aogive rozolution whatever. Fonay troiy be said 1o
Lave neither Foree acr Will, but merely judgiment .. 7
The Federalist Mo 75, pp S92-33 {3 Wills ed. 1832}

Or. aguin, to compare this ecetasy of & Sgpreme Court in
which there I5 espeoally m controvermial matiers, no
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ghodowr of change or hint of alteration (“There s a lmit tu
the amount of error that ean plansibly be imputed te prior
Courks,” ande, at 3660, with the more democratio views of a
more hunhle man:

“[TIhe candid eitigen must confask that if the policy of
che Government tpoh vital queztiche alferting the whaole
peaple i to be irevosbly fxed by decisionz of the Bu-
preme Court, . . . the people will have ceased o be their
awn rulers, having to that extent practically resipned
Lhelr rovernment (ot the handa of that eminent tribo-
nal," A, Lrinegln, st Inangeral Address {dar, 4, 1281,
reprinted [n Tnappural Addresses of the FPresidants of
the United States, 8. Doe, Mo, 100L=14, p. 15% (1989)

It is pactieilarly diffieult, in the circomstances of the pres-
ant decicion, to git gtill fo- the Court's lengthy lecture upon
the wvirtues of “constaney,” cate, at 868, of “remain/ing]
sleadfasl,” Bul, and adhering to “principle,” @ufe, possim.
Among the fve Tostices who purportedly adhere to Sos, 2t
moct thres agres upnm the prmegple that constitutez adber-
ehea (Che joint opinior's “ukdus burden standard)— and thac
peineiple iz inconeistent with Foe, See 410 TR 8, at 134
1567 To maha matters worse, two of the three, in order
thus to remain steadfast, had to shandon previously staced
positivne.  See o, 4, gupru; see supnn, at $38-990. [ is be-
vond me how e Colrt exjects these accommodations to be
aoceptad “as prounded croly in principle, not as eompronises
with gocial and politieal pressnves having, as such, no beaging
ot the principled cheiees that the Court iz oblige:d to make.”
Ants, at B85-366. The unly principle the Comet “adheres”

"JUSTICE BLACKMuUNT effort o presorve ve mach of Fos 33 poscible
leads him to read the Jelnt aplnign s mare “constanftl” and “steadfast™
thancao be believed  He contends Lhat the joint opinien "ondoe baréen™
standard vequires te application of strizh scratiny to "all noen-deto by re i~
ebottion regulations, anke, at 385, bt thet conld ondy Be droe if a "sobstan.
tigl obstacls," axte, at BTT {wint opinion}, were ¢he zame thitg az a rob.
fe-mrinimiz amatacle—whilch it jplinly iz not,
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o, it 2eens to me, iz the principle that the Court muast be
seen 48 skanding by Aoz, That is not & principle of law
iwhich iz what I thoaght the Court was talking aboai), but
a pringiple nf Realpelifik—and 5 wrong one at thak.

[ cunnot agres with, indeed 1 am appallad by, the Conrt's
suggeation that the desiaion whether to siand by an errons-
a5 vorstitutional decision maat be strongly induenced—
agitingt overmaling, o leas—hy Ehe subskantial and conkinn-
ing public oppogitum Che decesion has penerated. The
Courts judgment chat any other couras would “subyvert the
Courts legitimany™ must e seother crmgequenee of reading
the ervor-Glled history honk that descrihed the deeply di-
vided counkry brought together by Kee In my history
hank, the Court was covered with dishonor and deprived of
legitimany by ITheed Seofd v, Smad fovd, 19 How, 393 (1857), an
grronsons (End widely opposed) apinion -hak it did not aban-
don, rather than by Wast Coast Hetel O v, Paredsh, 300 115,
379 (1987, whith prodused the famous “swriteh it tine feom
che Court's erroneows (and widoly oppozed) corstitutional op-
pozitich €2 el soeial measipwes of Lhe New Deal. {Bolh
Lired Sectt and ohe Line of Lbe cases resisting the New Deal
rogted paty the coneept of “subetanfive one prozess™ that
the Cowrt prelses snd employs today Tndead, Thred Seobf
was “very possibly the fiest applieation of substankive due
proceaa n Ghe Supreme Court, the origingl precodent tor
Lochater v, New York and fioe v Wade” D Currie, The
Conacitntion in the Supreme Cooet 271 (19551 (footnoles
omnitked ).}

Ent whether it wenld “subvert the Court’s legitimaey” or
not, he notion thas wa would decade o suse differently from
the way we otherwiza would have in arder tn show that we
can sharwl B apainst public disapproval 35 frighlening. 1t
is & bad enough ides, even in the bead of someone like me,
whi balicves thal the text of the Constitution, and oo tredis
tions, ray what they aay and there is no fiddlivg wich themn.
Bur when it is in the mind of a Conrt that belicves the Con-



Clite 2o 205 WL 5 S5 (1993) a5
Crpinncon of BCARMA. T

atitution has an evolving mearing, see ante, at 84%; that the
Minth Amendment’s reference to “othelr]” rights is nat a dia-
claimer, but a eharter for action, {kid.; and that the fmction
of thiz Coart iz to "speak before all others fov [the people’s)
enpatitutional idesls” unrestrsined by merningful text or tro.
dition—ihen the notion Ehat the Court muat adhere to & deci-
ajon for as loag a3 the decision fagss “preat opposition™ and
the Court ia “wnder fire” acquirea a character of aluwat carr-
ist mrrogance,  We are offended by these marchers who de-
geemd 1pon ws, every year on the anniversary of Sae, to pro-
test our saring thai the Constitution requires what oor
gocicty has nesrer thought the Constitution requirez.  These
perple who refiase to be “tested by sollowing™ mosi be
taupht a legsen,  We have no Coszacls, buk at least we can
stubbornly refuse to abandon an erronecns opinion chat we
roight stherwize clunge—io 2how Jwdr littie they intimidate
15,

Of conrze, a2 THE CHIEP JUSTICE points aut, we have heen
subjeeted to what the Cgurk calls *“‘political nreagure’™ by
both sides of this lague, Amnte, at 963, Mayhe today’s deci-
sion 2t 0o overrule Soe will be seen as huckling to presswre
feom frad direction.  Instead of engaging in the hopeless
task of predicting public perception—a job not for lawyars
but for politieal campaign menapgerz—the Tustices should do
whatl s legelly Fight by aslang two quesktions; (1) Was Roe
emTeetly decded? (2} Has Roe sugcesded in producing a
settled] body of law?  If the anawer to hoth quesiions is no,
Eoe shouald undovbtedly he overrnled.

In truth, 1 an az disteessed a2 the Court is—and ox-
prossed ey distress several years apo, gee Welater, 492 TL 5,
at Geb—about the “pilitical pressere” directed to the Coure:
Lthe merches, the mail, the protests aimed ac inducing oz to
change cur opinions. How upsetiing it is, that so many of
our citizens (good people, net lawlass ones, on both sides of
this shortion 1zene, and op variona sides of ofher izsues as
wrell] think thet we Juativer should proporly take into ac-
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anint their views, as thuugh we wera enpaged not in azeer-
taitisg #n objective law but in determining some kind of
soelal consensus.  The Coort would profit, I think, from giv-
ing lese atbention to the fect of this distressing phenomenon,
anid more atbention to the cguse of i, That canse perneates
todays vplhion: 3 new mode of constibntional adjadication
that relies notb upon texl snd traditionul practice to detes
mine the taw, but upon what the Croort ealls “reasoned jodg-
Fient,” ante, At 84%, witich turns aut to be nothing but philo-
sophical predilectioh and moral ntoition,  All manner of
“liberties,’ the Cuurt tells us, inkers in the Sonstizution and
are enfureealle by this Courl—not just these mentioned in the
text oF established in the Lradilions of our saciety,  Ante, at
B47-548. Why even Lhe Ninth Amendment—which says only
that “[he enumeration in the Canetitution, of certain rights,
thall not be consteosd to deny or disparage othevs potained
by the people®—is, despite our contrary vnderstandivg for
almoet 2K} yeara, a literally boundlezs zouree of additional,
unnzmed, unhinted-at “1ights,” definzble and enforcealle by
ws, Lhriogh “regsenad judgment.”  Asate, at 345549,

What makes all thiz relevant to tha bothersorae application
of “political pressure” agninzt the Court aee the twin facts
that the American people love democrecy snd the American
people are net feols.  As long as this Coort thought (and
the peopte thoughl) that we Justices were deing esasniiaily
lawryers’ work up hers—reading text and discerning our
zockety's traditichal understanding of that text—ihe public
pratty mueh left vs slone.  Texts and traditions are facks to
study, not convietionr to demonstrate about,  But if in real-
ity vur process of conatitutional adjudication consists primar-
iy of making walus Judgments; if we ean ignore a lang snd
clesr Eradition clarifying an ambigoons text, as we did, for
exzmple, five days age in declaring uneonstitizional invoes-
tiong and benedistions at publie high gehan] praduation serc-
monics, Leg v Weizpaan, BOR TL 5. 577 (199EY , a5 I =ay, our
pronouneciment of constibotional law rests primarily on value
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judgraents, then a free and intelligent people's atiitode to-
wardz us can e exoeeted o be (oughit to be) quite different.
The people Ynow that their valne judgments are qite as
gordl a2 those taught in any law schnol—mwavbe hetker,  Tf,
indead, the “liberties” protected by the Conclitotion sre as
the Coort says, undefined and unbsunded, then the pegple
showld demotstrate, to protezt that we do nob ieplement
thofr values insread of owrs. Mot only that, but confirmation
hearings for mew Justices showld deteriorate [hoo guestinn-
and-anzwer sessims in which Senators go through a list of
thair eonstituentz' most favored and moat dizfavored alleged
eomstitutional rights, 2ad seck the nomines's cominitmnent to
suppoct or oppose thew,  Value judgments, after all, shearld
he voted on, not diccaded; and if cur Constitucion has some-
how accidently commitied them to the Supreme Court. at
least we can have a aort of plebizeite each Fime & vew nomi-
nee to thab body is put forward, JUSTICE BLACEMUM not
only reparda this prospaet with equanimity, he solicitz it

Ante gt M3,
* ¥ +

There is & poignant aspect £ today's arinion, 1 length,
and what might be called its euic lune, sugeest that its au-
thors believe they are bringing to an end a troublesome era
in the history af por Natinn end of aor Courte “TE 5 the
dimension” of authorlty, they sur, ta “cel[l) the contending
cides of national sontroveray to end their nmational division
by ascepding a ¢otamon mandate vooted in the Corgbitution. ™
Laeta, at 26T,

There cornes vividly w mind & portrait by Emanuel Leutse
Eivat hangs in the Harvard Taw Schodl; Roger Brooke Taney,
painted in 1859, the 524 year of his life, the 24th of his Chlef
Justicachip, the second after his opinien in Dved Seoft. He
iz all in blaek, sitting in a shadawed red armehair, l=ft hand
resting upon a pad of paper i pis lap, right hand hanging
limply, almost lifelessly, beside the inner arm of the chaii
He sits facing the viewer and statiog straight out, Thers
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aoems to be on hia face, and in hia deep-set evea, on expres-
gion of profound sadnees and desillusionment.  Parhaps he
alweya looked that way, even when dwelling wpon the happi-
eat of thoughts, But thoee of va who kaow how the lustre
of hia great Chist Juaticeship camz to he eclipsed by Teed
Seatt cannot help beliewing that he had that mase—its alveady
spparent sonsequences for the Cooet and its suon-to-be-
played-out consequendss for the Netion—borning on his
mind. I expeet that bwe yezrs cartier he, tos, had thowght
kimaelf “callling] the contending zides of rational eoncro-
versy to end their national diviston by accepting a common
mandate rosked in the Copetitobion, ™

Et is no more realistie for us in thiz Htigation, than it e
fior Rirm in that, to think that an isswe of the aort they hoth
Invoved—an [szpe imvolving life and death, feedomm and
subjugation— em he "spocdily and finally 2ettled® by the Su-
preme Court, a2 Pregident Jamea Buchanen in his inangural
eodresa said the issue of slevery in the territories would be
See Inmupural Addresses of the Presidents of the United
States, 3 Thoo, WMo 101-10 po 126 (195%).  Corife o Hhe oon-
trary, Ly foreclosime all dumoeretic atles for the deep pas-
gions Chie jgsme appuses, by Daniching the esue from che po-
litieal forwm that gives all pareieipanls, @ven the losers, the
satistaetion of a fair hearing and an honezt Aght, by contino-
ing the imposition of & rigid netional rule instead of allowing
forr regional differences, the Court merely prolongs and ine
tenaifies the angwaish.

W should get oot of this ares, wheve we have no righe Eo
b, and where wa do pelther ourselves nor the sountry pny
pood Iy remaining.



