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The opportunity 

Source: Clean Energy Regulator ERF 
Project Map. Available at 
http://
www.cleanenergyregulator.gov.au/
ERF/project-and-contracts-registers/
interactive-map  
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Interfacing with native title groups 

 
 

… as critical 
stakeholders 

for third 
party-led 
projects 

 
 

… as project 
proponents 
in their own 

right 
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Project development requirements 

Right to 
develop 

Land 
access 

Statutory 
approvals = + 
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Land access for third parties 

¡  Any proposed grant on Crown land in which native title may persist must have 
regard to the future act processes of the Native Title Act 1993 (Cth) 

¡  Low impact process cannot facilitate grants that continue after a determination 
that native title exists 
 

¡  Other grants over pastoral leases limited to removal of timber, sand, gravel 

 

¡  Processes applicable to mining tenure, which rely on a freehold test, cannot be 
applied to grants specific to Crown land 

¡  Remaining options are compulsory acquisition or voluntary indigenous land 
use agreement (ILUA) 
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Native title under the CFI Act 

¡  Registered native title bodies corporate (RNTBCs) hold eligible interest 
 

¡  RNTBCs taken to be project proponent for area-based offsets projects: 

¡  on exclusive possession native title land 

¡  otherwise where native title holder has legal right to carry out the project 

¡  Application for eligible offsets project declaration must be accompanied by any 
relevant ILUA 
 

¡  Declaration may be made subject to written consent from eligible interest 
holder (e.g. RNTBC) 
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Native title proponents 

¡  Exclusive possession native title – right of possession, occupation, use and 
enjoyment as against the whole world… 
 

¡  … including the right to access and take for any purpose the resources of 
the land and waters 

¡  … including the right to use the resources of the land for personal, domestic 
and communal needs 
 

¡  Supplementary tenure – when, what and why? 
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Rangelands reform 

¡  Existing tenure options limited 

¡  Lease for any purpose 'principally consistent with the preservation of the 
rangelands as a natural resource' 

 

¡  Grant of lease will be a future act, 'most likely settled through negotiation of an 
ILUA' 
 

¡  State 'unlikely' to provide financial support, will provide negotiation guidelines 
and template ILUA 
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Practical implications 

‘‘ One key element 
identified by the 
[Rangelands 
Development Expert 
Advisory Group, 2015] 
was the need to 
engage better with 
native title holders 
and claimants, who 
must be a partner in 
any new activities in 
the Rangelands for 
them to succeed. 
 

Department of Lands (2016), 
Land Administration Amendment 
Bill 2016 Consultation Paper ’’ 

¡  Some limitations inherent in existing frameworks 
 

¡  Rangelands reforms, if passed, have significant 
potential to support development of carbon farming 
projects in the rangelands 
 

¡  ILUAs critical to grant of rangelands leases 

 

¡  Whether third party-led or native title holder-led, 
development of carbon farming projects will depend 
on successful partnerships with native title holders – 
focusing on communication, collaboration and 
consent 
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DLA Piper is a global law firm operating through various separate and distinct legal entities.  Further details of these entities can be found at 
www.dlapiper.com. 
This publication is intended as a general overview and discussion of the subjects dealt with, and does not create a lawyer-client relationship.  It is 
not intended to be, and should not be used as, a substitute for taking legal advice in any specific situation.  DLA Piper will accept no responsibility 
for any actions taken or not taken on the basis of this publication.  This may qualify as "Lawyer Advertising” requiring notice in some jurisdictions.  
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