
 

 

 
 
VIA Electronic Mail 

 
August 24, 2022 

 
To:  Rules Review Commission 
 
From:   Republican National Committee 

 310 First Street SE 
 Washington, DC 20003  
 

North Carolina Republican Party  
 1506 Hillsborough St. 
 Raleigh, NC 27605 

 
Re:   Temporary Rules filed by the State Board of Elections on August 25, 2022 
 
Dear Commission Members, 
 

The Republican National Committee (“RNC”) and the North Carolina Republican Party 
(“NCGOP”) submit this letter concerning Proposed Temporary Rule 08 NCAC 10B.0101 and 08 
NCAC 20.0101 (together, the “Proposed Rules”).  This letter supplements the public comment 
submitted by the RNC and NCGOP to the North Carolina State Board of Elections (“State Board”) 
on August 12, 2022 concerning the Proposed Rules. 

 
While the Proposed Rules that were filed by the State Board differed from the temporary 

rules that were originally put forth by it, several issues remain with the Proposed Rules.   
 

The State Board Lacks the Authority to Promulgate the Proposed Rules 
 

As an initial matter, the State Board does not appear to have met the statutory prerequisites 
for avoiding the regular rulemaking process for the Proposed Rules.  As the Rules Review 
Commission (the “Commission”) is aware, N.C. Gen. Stat. § 150B-21.1(a)(11) provides two sets 
of requirements agencies must meet in order to promulgate temporary rules: 
 

(1) The agency must find that adherence to the notice and hearing 
requirements of adopting a permanent rule would be contrary to the 
public interest; and  

(2) After notice or hearing or upon any abbreviated notice or hearing 
the State Board finds the need to adopt a temporary rule practical for 
one or more of the following: 
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(a) In accordance with the provisions of G.S. 163-22.2. 
(b) To implement any provisions of state or federal law for which 

the State Board of Elections has been authorized to adopt rules. 
(c) The need for the rule to become effective immediately in order 

to preserve the integrity of upcoming elections and the elections 
process. 

 
 Here, the State Board has not shown that promulgation of these temporary rules, in lieu of 
the regular rulemaking process, is in the public interest; nor has it shown that it is necessary to 
preserve the integrity of the 2022 elections or elections process.  
 
Public Interest  
 

In determining the need for temporary rulemaking, the State Board has stated “[t]he need 
for these rules became apparent after experiences in the May primary election and feedback from 
county elections officials, and there is insufficient time remaining before the general election to 
follow the lengthier permanent rulemaking procedures.” Any claim that undergoing the permanent 
rulemaking process would be contrary to the public interest fails, because the State Board had the 
necessary amount of time to use the permanent rulemaking process. Once a Proposed permanent 
rule is published, the agency must accept public comment for 60 days. N.C. Gen. Stat. § 150B-
21.2(f). At that point, the agency may submit the Proposed rule(s) to the Rules Review 
Commission (“Commission”), which has a deadline to conduct its review. This deadline is 
calculated in  N.C. Gen. Stat. § 150B-21.9(b),1 but the Commission has discretion to review such 
rules on a timeline that makes sense to them. Our understanding is that historically the entire 
process for permanent rulemaking takes approximately 90 days.  
 
 The State Board claims the need for the rules became apparent after the May 17, 2022 
primary election. Any “experiences” concerning the Proposed rules would have concluded on May 
17, 2022. County Boards of Elections conducted canvass and certified the primary results on May 
27, 2022 and the State Board certified the results on June 9, 2022. Even if the State Board wanted 
to wait until after certifying the election to make changes, there was more than sufficient time to 
undergo the permanent rulemaking process. June 10, 2022, was 132 days before early voting 
begins for the November 8, 2022, General Election in North Carolina. Instead of acting upon the 
apparent need for rulemaking, the State Board waited 33 days after the State Canvass to publish 
the Proposed rules on their meeting website (99 days prior to the start of early voting). 
 

 
1 “Timetable. – The Commission must review a permanent rule submitted to it on or before the 
twentieth of a month by the last day of the next month. The Commission must review a rule submitted 
to it after the twentieth of a month by the last day of the second subsequent month. The Commission 
must review a temporary rule in accordance with the timetable and procedure set forth in G.S. 150B-
21.1.” 
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 On July 14, 2022, the State Board voted to consider the Proposed rules. The State Board 
further delayed the rulemaking process by waiting 8 days after that vote to provide notice of the 
public comment period, which they finally did on July 22, 2022 (90 days prior to the start of early 
voting). These delays were solely caused by the State Board. 
 
Inapplicability of G.S. § 163-22.2 
 
North Carolina General Statute 163-22.2 provides that:  

 
In the event any portion of Chapter 163 of the General Statutes or any State election 
law or form of election of any county board of commissioners, local board of 
education, or city officer is held unconstitutional or invalid by a State or federal 
court or is unenforceable because of objection interposed by the United States 
Justice Department under the Voting Rights Act of 1965 and such ruling adversely 
affects the conduct and holding of any pending primary or election, the State Board 
of Elections shall have authority to make reasonable interim rules and regulations 
with respect to the pending primary or election as it deems advisable so long as they 
do not conflict with any provisions of this Chapter 163 of the General Statutes and 
such rules and regulations shall become null and void 60 days after the convening 
of the next regular session of the General Assembly. 
 

In relation to these Proposed rules, no law has been held unconstitutional or invalidated. Thus, the 
provisions of § 163-22.2 do not support the State Board’s Proposed temporary rules. 

 
Implementation of State or Federal Law with Granted Authority 
 

The State Board currently has rules in place regarding poll observers and election officials, 
which applied during both the 2022 primary and second primary elections. Federal and state law 
relating to the subject matter of the Proposed Rules have not changed since then, and the State 
Board has made an insufficient showing that the Proposed Rules are necessary to implement now, 
as opposed to through the regular rulemaking process.  As such, there is no pressing need to 
implement any provisions of State or federal law regarding these two subject matters prior to the 
2022 general election. Any changes the State Board wishes to make to the current rules should be 
carried out through the regular rulemaking process.  

The North Carolina General Assembly (“General Assembly”) granted the State Board a 
general supervisory authority “over the primaries and elections in the State,” and the “authority to 
make such reasonable rules and regulations with respect to the conduct of primaries and elections 
as it may deem advisable so long as they do not conflict with any provisions of [Chapter 163].” 
N.C. Gen. Stat. § 163-22(a) (emphasis added).  
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Provisions of the Proposed Rule Conflict with its Authorizing Statute 
 
08 NCAC 20.0101 
 

N.C. Gen. Stat. § 163-45 (the “Authorizing Statute”) provides the process for the county 
and state party chairs to appoint poll observers and places restrictions on who may serve as a poll 
observer. In part, N.C. Gen. Stat. § 163-45 provides “[p]ersons appointed as observers must be 
registered voters of the county for which appointed and must have good moral character. No person 
who is a candidate on the ballot in a primary or election may serve as an observer or runner in that 
primary or election. Observers shall take no oath of office.”  

 
Specifically, the Authorizing Statute limits those who may serve as a poll observer to those 

who are registered voters2, who have good moral character, and are not a candidate on the ballot. 
N.C. Gen. Stat. § 163-45. These are the only limitations the General Assembly included in the 
Authorizing Statute. Id.  
 

First, the Administrative Rule, as currently written, already conflicts with the Authorizing 
Statute. The Rule provides “[n]o person who serves as an observer or runner in a primary or general 
election may serve as a precinct official or one-stop election official in that primary or that general 
election.” Current 08 NCAC 20.0101. The Authorizing Statute contains no restriction on a 
registered voter serving as an observer and a precinct or one-stop election official. The Proposed 
Rule by the State Board provides “[n]o person who serves as a county board member, county board 
staff, precinct official, or one-stop election official in a primary or election may serve as an 
observer or runner in that primary or general election.”3 This Proposed rule clearly expands and 
extends the current rule by expanding the restriction from only observers or runners to also include 
county boards members, county board staff, precinct officials, or other one-stop election officials. 
The current Rule is an improper overreach by the State Board and such impropriety should not be 
expanded upon as the Proposed Rules would.  
 

Secondly, Proposed Rule 08 NCAC 20.0101 seeks to restrict the observation rights granted 
to observers by N.C. Gen. Stat. § 163-45(c), which provides: 

 
An observer shall do no electioneering at the voting place, and shall 
in no manner impede the voting process or interfere or communicate 
with or observe any voter in casting a ballot, but, subject to these 
restrictions, the chief judge and judges of elections shall permit the 

 
2 For clarification, a precinct specific observer and county at-large observers must be registered voters of the county 
for which appointed, while state at-large observers must be registered voters of the State of North Carolina.  
3 A full copy of the Proposed rule as adopted by the State Board of Elections can be seen here: 
https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/2022-08-
16/Election%20Rules/08%20NCAC%2020%20.0101%20-%20as%20adopted%208-16-22.pdf   
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observer to make such observation and take such notes as the 
observer may desire. 

 
(emphasis added). Poll observers are restricted from impeding the voting process, but they 
are granted the right to “make such observation . . . as the observer may desire.” Id. The 
Proposed Rule would strip poll observers of said right. Poll observers, as indicated in their 
title, should have the right to observe and that is clear in the statute. However, there is a 
great difference between interfering and observing. It is clear observers cannot interfere 
with the voting process, but observing from a distance is still allowed. See N.C. Gen. Stat. 
163-45(c).  
 

Specifically, Proposed Rule 08 NCAC 20.0101 provides “[p]rohibited activities by 
observers include: . . . (9) Using doors designated for precinct officials or one-stop workers, except 
when using doors for the general public, observers need not wait in the voting line to enter the 
voting enclosure and  (10) Leaving the area designated for observers by the county board of 
elections, provided the area designated allows the observer to observe each part of the voting 
process except for the marking of ballots.” Proposed 08 NCAC 20.0101. Observers should not be 
restricted in their observation of the election except as set out in the Authorizing Statute. The 
Proposed Rule would allow election officials to be in a position of imposing arbitrary and 
capricious standards for movement by poll observers in the execution of their tasks and functions.  

 
Furthermore, such a rule lacks clarity and would cause confusion. For example, are 

observers allowed to leave the designated area to use the bathroom? According to the Proposed 
Rule, the answer would be no. Are observers allowed to walk around and view other areas of the 
polling site? According to the Proposed Rule, the answer would be no. Are observers allowed to 
leave the polling site to answer a personal phone call? According to the Proposed Rule, the answer 
would be no. Furthermore, there should be no reason why a poll observer cannot use a common 
doorway to gain access to the voting area along with all of the site workers. At the very least, this 
rule would cause confusion and contention. Are all doors going to be labeled as designated for 
staff? What if an observer, who is unfamiliar with the site, enters one of the doors be accident? By 
having a designated area for observers, there is no way for observers to observe as they “may 
desire.” N.C. Gen. Stat. § 163-45(c). Therefore, these sections of the Proposed temporary rule 
should be stricken. 
 

Lastly, the State Board has continued to improperly apply the 4-hour restriction, which 
pertains to site-specific observers, to at-large observers. The State Board could rectify this issue 
by clarifying in the Proposed temporary rule that the 4-hour restriction does not apply to at-large 
observers. A plain reading of the statute makes clear that the four-hour restriction applies only to 
site-specific observers. The first sentence of the section states: 
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The chair of each political party in the county shall have the right to designate two 
observers to attend each voting place at each primary and election and such 
observers may, at the option of the designating party chair, be relieved during the 
day of the primary or election after serving no less than four hours and provided 
the list required by this section to be filed by each chair contains the names of all 
persons authorized to represent such chair's political party. 

N.C. Gen. Stat. § 163-45(a) (emphasis added).  

The addition of “such observers'' clearly limits the four-hour time restraint to the site-
specific observers, which are the only type of observers mentioned in that sentence. The second 
sentence of the section states “[t]he chair of each political party in the county shall have the right 
to designate 10 additional at-large observers who are residents of that county who may attend any 
voting place in that county.” Under the doctrine of expressio unios exclusio alterius, it is clear the 
Legislature intended to place the four-hour restriction on site-specific observers, but chose not to 
apply the same restriction upon at-large observers.   

 
It appears the State Board is seeking to promulgate the Proposed rules in order to restrict 

who is “allowed” to serve as a party-appointed poll observer under § 163-45. As currently drafted, 
however, the Proposed Rules are inconsistent with the Authorizing Statute in that it seeks to place 
extra-statutory restrictions on North Carolinian voters who intend to participate in the election 
process as party-appointed poll observers.  
 
08 NCAC 10B.0101 
 
 Proposed Rule 08 NCAC 10B.0101 creates a rule that is vague and ambiguous. Ultimately, 
the passage of the Proposed rule would lead to greater conflict during the voting process. Many of 
the “prohibited acts”  in the Proposed rule are already addressed in “other provisions of law.”4 As 
discussed supra, the State Board has already created a rule concerning election officials and should 
go through the proper permanent rulemaking process.  
 
Need to Become Effective Immediately to Preserve Integrity of Upcoming Elections 
 
 The State Board has continuously claimed the validity of elections in North Carolina. The 
elections they are referencing were conducted under the rules as they are currently written. It is 
contradictory for the State Board to tout their election process and then claim ambiguous 
temporary rules must be immediately enacted. Furthermore, the Proposed rules do not ensure the 

 
4 NCSBE Meeting, July 14, 2022.  
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integrity of the election process, rather, they restrict the ability of North Carolina voters to observe 
and report election fraud and irregularities.  

 
The State Board claims “[t]he need for these rules became apparent after experiences in 

the May primary election and feedback from county elections officials . . .” The State Board is 
relying on the results from a survey they sent out to county elections directors. The complaints do 
not seem to be any different than those from years past, which the State Board did not voice 
concern over. Ultimately, the State Board has failed to show a need for the Proposed temporary 
rules to become effective immediately and should go through the permanent rulemaking process 
if they wish to make the Proposed changes to the rules. 
 
Procedural Argument 
 

The North Carolina Legislature set out clear rules for the rule-making process for an 
administrative agency like the State Board of Elections. Specifically, when agencies develop rules, 
they should follow the following guidelines:  

 
(1) “An agency may adopt only rules that are expressly authorized by federal or State law 

and that are necessary to serve the public interest. 
(2) An agency shall seek to reduce the burden upon those persons or entities who must 

comply with the rule. 
(3) Rules shall be written in a clear and unambiguous manner and must be reasonably 

necessary to implement or interpret federal or State law. 
(4) An agency shall consider the cumulative effect of all rules adopted by the agency 

related to the specific purpose for which the rule is Proposed. The agency shall not 
adopt a rule that is unnecessary or redundant. 

(5) When appropriate, rules shall be based on sound, reasonably available scientific, 
technical, economic, and other relevant information. Agencies shall include a reference 
to this information in the notice of text required by G.S. 150B-21.2(c). 

(6) Rules shall be designed to achieve the regulatory objective in a cost-effective and 
timely manner.” 

 
N.C. Gen. Stat. § 150B-19.1. In creating these rules, the State Board of Elections did not follow 
any of the guidelines set forth in the statute. 
 

First, 08 NCAC 10B.0101 has been effective since August 1, 2004 and 08 NCAC 20.0101 
has been effective since October 1, 2018. The State Board opened up public comment to allow for 
the publics input on these Proposed amendments to the administration code. The public 
overwhelmingly is against these amendments, as seen in the public comments against them.5 With 

 
5 A copy of the public reactions can be seen at the following links:   
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the public backlash and opposition to these changes, the State Board cannot claim the Proposed 
rules are meant to serve the public interest. Thus, the first statutory requirement has not been met.  
 

Second, the burden on the observers will be increased, not reduced, by having to comply 
with the changes. Instead of having less administrative and statutory requirements to follow, 
observers are now required to follow more rules and more regulations.  
 

Third, as stated prior, these Proposed rules are unclear and ambiguous. This is evidenced 
by the simple questions stated above and as follows: Are observers allowed to leave the designated 
area to use the bathroom? Are observers allowed to leave the polling site to answer a personal 
phone call? Are observers allowed to walk around and view other areas of the polling site? What 
if an observer, who is unfamiliar with the site, enters one of the doors be accident? Also, poll 
observers have largely already been trained for the upcoming election, and now they are expected 
to forget all of this training to learn completely new and different information, with under 3 months 
until the election. Also, poll observers would now have to undergo different election day procedure 
than they did just a few months ago in the primary elections. All of these results would lead to 
more confusion and ambiguity, not clarity as required by the statute above.  
 

Fourth, the Proposed rule changes are already addressed, making them clearly redundant. 
Specifically in 08 NCAC 10B.0101, there is a section for duties of precinct officials, when there 
is a similar section within that already in place in our state statutes. See N.C. Gen. Stat. § 163-
182.17(b). Furthermore, the Proposed changes in 08 NCAC 10B.0101 relate to prohibited acts by 
precinct officials. However, the Proposed changes even reference the applicable statute, which is 
clear about what can and cannot be done by a precinct official. See N.C. Gen. Stat. § 163-41(e). 
Why does there need to be another administrative code change to say the exact same thing and 
provide the exact same requirements as already done by our state legislature? 
 

Fifth, there is no scientific or technical evidence to base these rules on. Specifically, they 
rely on subjective determinations from the Chief Judges themselves, which can result in different 
interpretations, depending on the judge. Specifically, the most basic question arises as to what the 
definition of observe is? See N.C. Gen. Stat. § 163-45(c).  Unfortunately, these rules do little to 
answer or clarify that question. The Proposed Rule 08 NCAC 20.0101 also appears to have no 
scientific basis or evidence to base the change that observers are not allowed to leave their 

 
 

(1) https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/2022-08-
16/Election%20Rules/Mail%20comments.pdf  

(2) https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/2022-08-
16/Election%20Rules/Online_Comments_Observers.pdf 

(3) https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/2022-08-
16/Election%20Rules/Online_Comments_Precinct_Officials.pdf  
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designated area. In fact, wouldn’t the act of observing in itself lead one to believe that poll 
observers are allowed to look around and observe, whether in a designated area or not?  
 

Sixth, these rules were not designed in a timely manner as required by the statute. A timely 
manner would not be under three months before an election, rather this seems like a rushed, last-
minute decision to change the process of an election, after the primary election was taken place. A 
timely decision would have resulted in these changes occurring many months ahead of the election, 
even before the primary, to have a chance to try the rules out. These rules have been in place for 
multiple years and election cycles with no issue, so why does there need to be last-minute changes 
now?  
 
Conclusion 
 

Changes in law should come from the democratic process involving the State Legislature 
and the Governor, not from the partisan State Board of Elections.  

 
Furthermore, the timeliness of these changes brings them further into question. Why is 

the State Board rushing to make these changes right in between the 2022 Primary Election and 
2022 General Election? The voters of this State deserve to have an election without last-minute 
rule changes. If nothing else, these last-minute changes will cause confusion and uncertainty 
among election workers and volunteers. Training for the 2022 General Election has already 
commenced and these rule changes will further confuse and disrupt that process.  
 

Best regards, 
 

 
 
 

Alyssa Specht      Philip R. Thomas 
National Election Integrity Counsel   Chief Counsel & Strategy Director 
Republican National Committee   North Carolina Republican Party 
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Copy to (via email only): 
 
 
John E. Branch, III 
Partner, Nelson Mullins 
Counsel for Republican National Committee 
john.branch@nelsonmullins.com  

 
Kevin J. Cline 
Kevin Cline Law, PLLC 
Counsel for Republican National Committee 
kevin@kevinclinelaw.com  
 
Damon Circosta 
Chairman, North Carolina State Board of 
Elections 
Damon.Circosta.board@ncsbe.gov 

 
Dr. Stella Anderson 
Secretary, North Carolina State Board of 
Elections 
Stella.Anderson.Board@ncsbe.gov 

 
Jeff Carmon 
Member, North Carolina State Board of 
Elections 
Jeff.Carmon.board@ncsbe.gov 
 
 
 
 
 
 
 
 
 
 
 
 

 
Sen. Tommy Tucker 
Member, North Carolina State Board of 
Elections 
tommy.tucker.board@ncsbe.gov 

 
Four Eggers 
Member, North Carolina State Board of 
Elections 
four.eggers.board@ncsbe.gov 
 
Karen Brinson Bell  
Executive Director, North Carolina State 
Board of Elections 
karen.bell@ncsbe.gov  

 
Katelyn Love 
General Counsel, North Carolina State 
Board of Elections 
Katelyn.Love@ncsbe.gov  

 
Rulemaking Coordinator  
North Carolina State Board of Elections 
rulemaking.sboe@ncsbe.gov 

 


