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COMMENTS ON THE 2022 TITLE IX PROPOSED REGULATIONS 

 
Title IX, enacted in 1972, seems straightforward.  It reads: “No person in the United States shall, 

on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected 

to discrimination under any education program or activity receiving Federal financial 

assistance."  It was intended to provide equal opportunities for women in education and athletics 

and to open up doors in these areas that had traditionally been closed to women.  While a noble 

objective, for the past several years, efforts have been made in the courts to expand the 

definitions of “sex” and “discrimination” far beyond what was intended by Congress.    

 

The Biden Administration’s proposed Title IX regulations, if promulgated, would accomplish 

what the courts have failed to do. In reaching this ideological goal, these regulations would cause 

irreparable damage.  They would hurt women and girls, impede justice for both the accuser and 

the accused, weaken free speech protections, and create a hostile environment in Academia for 

those who dare to dissent from the status quo.  Finally, they could be used to undermine the 

authority of parents to object to what is taught in the classroom. 

 

The Proposed Rules Are in Conflict with Supreme Court Precedent And, If Finalized, 

Could Harm Women and Girls 

Title IX was intended to benefit women and girls by providing equal access to and opportunity in 

educational institutions and activities.  Consistent with this objective, Title IX has always 

allowed separate housing on the basis of sex and separate sports teams “where selection for such 

teams is based on competitive skill.”1 The proposed regulations turn the intent and common 

sense on its head.  If finalized, these regulations will emotionally and, potentially, physically 

harm women by forcing integration on the basis of sex in all programs including dormitories, 

bathrooms and locker rooms and could deny opportunities girls and women currently enjoy in 

athletics. 

 

The Department claims that the current regulation allowing for separate sports teams based on 

sex would not be affected by the proposed regulations.2 The language of the proposed 

regulations, however, indicates otherwise.  The proposed rule states that they apply to any 

“program or activity” and “program means all of the operations of …A college, university or 

 
1 36 C.F.R. 106.32 and 106.41 (2020) 
2 87 Fed. Reg. 41537 (July 12, 2022). 
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post-secondary institution or a public system of higher education.”3  Additionally, the proposed 

rule states that “Discrimination on the basis of sex includes discrimination on the basis of 

….sexual orientation or gender identity.”4 The proposed language defining a program or activity, 

combined with the expanded definition of “sex discrimination” includes athletics and could force 

colleges and universities to include biological men who identify as women to participate on 

women’s sports teams.  

      

The Biden Administration has justified these changes as consistent with a 2020 Supreme Court 

decision, Bostock v. Clayton County.5  In both scope and application to Title IX, however, the 

proposed changes conflict with that decision and cannot be used to justify their promulgation. 

 

Bostock does not support the expansion of the scope of “sex discrimination” in Title IX.  The 

proposed regulations would include “a student’s current, potential or past parental, family or 

marital status that treats students differently on the basis of sex,” …“discrimination on the basis 

of sex stereotypes, sex characteristics, pregnancy or related conditions, sexual orientation and 

gender identity.”6 

 

Bostock included “sexual orientation,” “gender identity,” and “transgender” status within the 

definition of “sex” because discrimination based on these characteristics “necessarily and 

intentionally appl[y] sex-based rules.”  The Court reasoned “just as an employer who fires both 

Hannah and Bob for failing to fulfill traditional sex stereotypes doubles rather than eliminates 

Title VII liability, an employer who fires both Hannah and Bob for being gay or transgender 

does the same.”7 “Parental, family or marital status,” and  “conditions related to pregnancy, 

childbirth, termination of pregnancy or lactation” have no inherent connection to “sex” and 

cannot be justified under Bostock.  

 

Furthermore, applying Title VII’s expansion of “sex” to Title IX ignores the Court’s disclaimer.  

Bostock specifically stated that the decision should not be applied “beyond Title VII to other 

federal or state laws that prohibit sex discrimination.”  Furthermore, the Court in Bostock 

disclaimed its application in Title VII to “bathrooms, locker rooms or anything else of the 

kind…”8 

 

The proposed regulations, if finalized, would hurt women’s ability to compete on an even 

playing field.  The disadvantage created for women forced to compete athletically against 

biological males is well documented.  Men have a higher rate of muscle mass to body weight 

resulting in greater speed and acceleration.  Elite male athletes have higher oxygen carrying 

capacity than women.  Men’s bones are larger and have greater density which provides a 

mechanical advantage over women.  Girls, who have trained and practiced their whole lives, are 

 
3 87 Fed. Reg. 41568 (July 12, 2022). 
4 87 Fed. Reg. 41390, 41571 (July 12, 2022). 
5 Bostock v. Clayton County, 590 U.S. ___, 140 S.Ct. 1731 (2020).            
6 87 Fed. Reg. 41390, 41568 (July 12, 2022). 
7 Bostock at 1742-43. 
8 Id. at 1753.                   
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being beaten by biological men resulting in lost scholarships, lost educational opportunity and 

lost access to institutions of higher learning — a situation Title IX was intended to remedy. 

 

Furthermore, these proposed regulations, if adopted, could create an environment of fear, 

discomfort and possible physical injury for biological girls who are forced to share dormitory 

rooms, bathrooms, and locker rooms with biological males.  Women and girls deserve to 

exercise their right to modesty, privacy and safety in locker rooms, bedrooms, and bathrooms.  

The sexual assault cases in Loudoun County, Virginia provide a clear example of how 

integrating biological men and women in these private settings jeopardizes the safety and well-

being of women and girls.9  Title IX, intended to eliminate a hostile environment for women and 

girls, may create one. 

 

The Proposed Regulations Gut Due Process and Would Impede Justice Due for Both the 

Accused and the Accuser 

In all cases, justice is giving a person his due. Equality and truth serve as the two pillars of 

justice. While treating both parties equally, the purpose of any adversarial hearing should be to 

seek and find truth.  Procedural Due Process, as enshrined in the Constitution, helps to ensure 

truth is found.   

 

The Constitution and the courts have provided certain rights to guarantee due process.  Live 

proceedings provide an opportunity for the accused to confront his/her accuser.  Separation of 

investigator and decision-maker guards against a biased decision.  Cross-examination of 

witnesses ensures that the testimony is accurate and truthful, and a presumption of innocence 

until proven guilty provides protection to the accused against the inexhaustible power of the 

State. 

 

These examples of due process are essential to attain a just result for both the accuser and the 

accused.  Granted, a Title IX hearing is not a court proceeding.  Unjust decisions from Title IX 

hearings, however, can have a similar impact on both the accuser and the accused in forms of 

social and psychological injury, lost scholarships, lost educational opportunity for students and 

denial of tenure or termination of employment for professors. 

 

The proposed rules, if finalized, would weaken the effort to achieve justice.  The proposed 

regulations would eliminate the live hearing requirement at post-secondary institutions.10 They 

would eliminate the requirement that the investigator and decision-maker be separate 

individuals.11 They would prohibit cross examination of a witness by either party’s advisor.12 

They would eliminate the choice of the standard of proof and require the use of preponderance of 

the evidence unless the clear and convincing evidence standard is used in all other comparable 

 
9 Warren, Steve. “Virginia Judge Finds Transgender Teen Guilty of Sexual Assault in Loudon County 

School Girl’s Bathroom Case,” CBN News. Oct. 26, 2021. 

https://www1.cbn.com/cbnnews/us/2021/october/va-judge-finds-transgender-teen-guilty-of-sexual-

assault-in-loudoun-county-high-school-girls-bathroom-case 
10 See 34 C.F.R. 106.45(b)(6)(i) (2020); 87 Fed. Reg. 41578 (July 12, 2022). 
11 See 34 C.F.R. 106.8(a) (2020); 87 Fed. Reg. 41575 (July 12, 2022). 
12 See 34 C.F.R. 106.45(b)(7) (2020); 87 Fed. Reg. 41578 (July 12, 2022).            

https://www1.cbn.com/cbnnews/us/2021/october/va-judge-finds-transgender-teen-guilty-of-sexual-assault-in-loudoun-county-high-school-girls-bathroom-case
https://www1.cbn.com/cbnnews/us/2021/october/va-judge-finds-transgender-teen-guilty-of-sexual-assault-in-loudoun-county-high-school-girls-bathroom-case
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proceedings.13 Finally, they would not require the complainant to turn over all relevant evidence 

to the respondent but would only require complainant to provide a summary of the evidence. The 

parties would have to specifically request relevant evidence.14 By eliminating these basic due 

process requirements, justice can no longer be assured for either party. 

 

The Proposed Regulations Lower the Burden Needed to Prove Harassment and Will 

Create a Chilling Effect on Free Speech 

Free speech is essential to liberty.  With only few exceptions, to enjoy the benefits of self-

government and to make positive social change, citizens must be able to speak freely without 

harassment or censorship. 

 

Consistent with the Supreme Court case, Davis v. Monroe County Board of Education15, current 

regulations reflect that conduct becomes actionable sexual harassment when the behavior is “so 

severe, pervasive and objectively offensive that it effectively bars the victim’s access to an 

educational opportunity or benefit.”16 The Court will look at an objective reasonable man 

standard to determine if a violation has occurred.   

 

The proposed regulations would lower that standard.  First, if promulgated, it will require that the 

conduct (including speech) be either “severe” OR “pervasive.” Furthermore, an objective AND 

subjective standard would be applied.17 

 

This new standard, if implemented, will have a chilling effect on free speech. The proposed rule 

would create a “heckler’s veto” for speech that is subjectively offensive and could have the 

effect of discouraging any speech that is contrary to the status quo.   For example, one statement 

by teacher or professor opposing abortion, defining sexual activity exclusively within the 

confines of marriage, or a statement against sexual identity, sexual orientation, etc. could be 

offensive to one student and trigger a complaint because that student is personally offended. 

 

Debate regarding a prevailing viewpoint is essential to positive social change.  The Abolition 

Movement, the Women’s Rights Movement and the Civil Rights Movement were borne and 

nurtured by those who were willing to express an unpopular opinion and speak out against 

injustice despite it being uncomfortable or offensive to some listeners.  The proposed regulations 

would silence those dissenters essential for free speech and liberty. 

 

The Proposed Regulations Could Justify the Teaching of Gender Identity Undermining the 

Authority of Parents to Control What is Taught in the Classroom 

Parents are legally and morally responsible for the education and well-being of their children.  

Public education has existed in the United States since before its founding and, for the most part, 

it has remained under local control, securing for parents their rightful authority over what is 

taught in the classroom.   

 
13 See 34 C.F.R. 106.45(b)(1)(vii); 87 C.F.R. 41576 (July 12, 2022). 
14 See 34 C.F.R. 106.45(b)(5)(vi); 87 Fed. Reg. 41577 (July 12, 2022). 
15 Davis v. Monroe County Board of Education, 526 U.S. 629, 119 S. Ct. 1661 (1999). 
16 Id. at 633.             
17See 34 C.F.R. 106.30(a)(2); 87 Fed. Reg. 41569 (July 12, 2022). 
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Since the 1960s, professional educators have viewed the classroom, not as a place to teach 

reading, writing, science, and math.  Rather, it is a place to instill a political ideology.18 The 

latest trend is for schools to promote sexual orientation and gender identity.  Across this country, 

parents are fighting back against this dangerous ideology. 

 

The proposed regulations could be used by school boards to justify the promotion of sexual 

orientation and gender identity in the classroom.  Because of the expanded definition of “sex” 

and the weakened standard to prove sexual harassment, a school board could feel pressured to 

include this ideology in the classroom to avoid a Title IX violation.  Parents will be denied any 

opportunity to stop it.  

 

Conclusion 

The proposed changes to Title IX have nothing to do with the law’s intended purpose of 

preventing discrimination against women and girls in educational and athletic settings.  If 

finalized, the rules will be used to promote a woke agenda in educational institutions and could 

be used to strip parents of their authority to stop indoctrination in K-12 schools.  They will 

thwart debate and dissent on college campuses.  They will jeopardize justice for the accused and 

the accuser in educational institutions.  Most egregious, if finalized, the proposed regulations will 

emotionally and physically harm young women and girls in elementary, secondary, and post-

secondary schools.    

 

In a June 2022 interview with the Brookings Institute, Shep Melnick, author of The 

Transformation of Title IX, made this fact crystal clear: “…the purpose [has changed] from 

education opportunity to changing the way all of us think about sex, gender and sexuality in 

general.”  The proposed rules are simply the latest weapon in the culture war to abandon the 

truths about gender and sexuality, leaving our children, particularly our young women, as victims 

on that battlefield. 

 

 

 

 

 

 

 

 

 

 

 

                      

             

           

 
18 See Tim Walker. “Education is Political: Neutrality in the Classroom Shortchanges Students.” NEA 

Today. Dec. 11, 2018. https://www.nea.org/advocating-for-change/new-from-nea/education-

political-neutrality-classroom-shortchanges-students.                                   

https://www.nea.org/advocating-for-change/new-from-nea/education-political-neutrality-classroom-shortchanges-students
https://www.nea.org/advocating-for-change/new-from-nea/education-political-neutrality-classroom-shortchanges-students

