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14 July 2022 

S22.13 

 

Submission to the Health Committee on the Improving 

Arrangements for Surrogacy Bill 72-1 

 

Introduction 

1. The National Council of Women of New Zealand, Te Kaunihera Wahine o Aotearoa 

(NCWNZ) is an umbrella group representing around 60 affiliated organisations and 200 

individual members. Collectively our reach is over 200,000 with many of our 

membership organisations representing all genders. NCWNZ’s vision is a gender equal 

New Zealand and research shows we will be better off socially and economically if we 

are gender equal. Through research, discussion and action, NCWNZ in partnership with 

others, seeks to realise its vision of gender equality because it is a basic human right.  

2. This submission has been prepared by the NCWNZ Safety Health and Wellbeing Action 

Hub and the Parliamentary Watch Committee after consultation with the membership 

of NCWNZ. 

3. We congratulate MP Tāmati Coffey for his initiative in introducing this Bill to start the 

long-overdue process of reforming our laws on surrogacy and welcome the opportunity 

to make a submission. 

4. We are also pleased to see that Mr Coffey is open to incorporating the 

recommendations of the Law Commission's final report of 27 May 2022 Te Kōpū 

Whāngai: He Arotake/Review of Surrogacy1.  This review included extensive consultation 

with New Zealanders including NCWNZ’s comprehensive submission2.  

 
1 Te Aka Matua o te Ture | Law Commission. 2022. Te Kōpū Whāngai: He Arotake: Review of Surrogacy.  

https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC-Report146-Review-of-
Surrogacy.pdf  

2 NCWNZ. 2021. Submission to Te Aka Matua o te Ture | Law Commission on Te Kōpū Whāngai: He Arotake | 
Review of Surrogacy. S21.24. 
https://d3n8a8pro7vhmx.cloudfront.net/ncwnz/pages/1026/attachments/original/1634692240/S21.24_Re
view_of_surrogacy.pdf?1634692240  
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5. We strongly urge Mr Coffey and the Committee to take those recommendations into 

account before reporting on the Bill. 

6. Our submission focuses on the rights of children and women, on wāhine Māori and 

tamariki in relation to Te Tiriti o Waitangi and tino rangatiratanga, and on specific 

proposals from the Law Commission we support, along with other issues of concern to 

our members. 

Executive Summary 

7. NCWNZ welcomes this Bill as an initial step towards modernising and improving 

outdated surrogacy laws. 

8. The Committee should consider, and the Bill should incorporate, recommendations of 

the Law Commission review before proceeding further. 

9. NCWNZ has some significant concerns about the rights and welfare of children and 

surrogate mothers expressed in this Bill that we wish to see addressed. These include 

issues of an individual’s right to know genetic origins and medical history, rights of 

autonomy and withdrawal of consent, and issues around enforcement of surrogacy 

orders. 

10. We consider that the current provisions in the Bill for information on the birth certificate 

are inadequate, especially those regarding medical history, and we believe that a 

national register of people born through surrogacy must be established. 

11. In particular, more work is needed to ensure that any reform of the law is informed by 

advice from wāhine Māori.  

12. All cultural groups should be given time to develop their culturally relevant pathways 

towards surrogacy in relation to any proposed law changes. 

Recommendations 

13. The principles of the Human Assisted Reproductive Technology Act 20043 (HART Act 

2004) be amended to state that the interest of the child must be paramount.  

14. The HART Act 2004 and related legislation and regulation be amended, and the term 

“Surrogate mother” used throughout. 

15. More work should be done to ensure that any reform of the law is informed by research 

and advice from wāhine Māori.  

16. All cultural groups should be given time to develop their culturally relevant pathways 

towards surrogacy in relation to any proposed law changes. 

 
3 Human Assisted Reproductive Technology Act 2004. 

https://www.legislation.govt.nz/all/results.aspx?search=ta_act%40act_H_ac%40ainf%40anif_an%40bn%40
rn_25_a&p=3 

https://www.legislation.govt.nz/all/results.aspx?search=ta_act%40act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=3
https://www.legislation.govt.nz/all/results.aspx?search=ta_act%40act_H_ac%40ainf%40anif_an%40bn%40rn_25_a&p=3
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17. All clinic-assisted surrogacy arrangements should be required to obtain ECART4 approval, 

including traditional surrogacy arrangements that seek clinic assistance (which currently 

do not require ECART approval). 

18. The Government consider ways to encourage parties to traditional surrogacy 

arrangements to participate in the ECART approval process. 

19. Definition of the term “Cell(s)” be clear and consistent throughout the Bill. 

20. The Committee adopt the Law Commission recommendation that surrogacy 

arrangements should not be enforceable, (except in relation to costs incurred by the 

surrogate), and that New Zealand should have laws that require a post-birth model, 

where the surrogate provides final consent to transferring legal parenthood to the 

intended parents after the birth. 

21. The list of considerations in a Surrogacy Order in Part 1 cl.7 New Section 23A be clarified 

and strengthened in regard to the rights and information for the surrogate mother. 

22. In Clause 17 New Part 2A inserted, 142D (4) A failure to comply with a requirement 

imposed by this section does not affect the validity of the order concerned, be clarified 

or removed. 

23. The Bill including 6 Section 14 amended new s.6(1A) be clarified. The Clause is unclear 

on the matters of enforcement and withdrawal of consent. 

24. A national register of surrogate-born people be established. 

25. Information to surrogate mothers, intending parents and employers must be clear and 

widely available, provided in different languages and formats, and including rights to 

antenatal care maternity leave, pay and bereavement leave where there is a stillbirth or 

miscarriage. 

26. After birth, surrogate mothers are entitled to paid parental leave. 

27. The funding and staffing of ECART needs to reflect the demand for surrogacy 

applications and not be an unduly long process. The appeals process should be 

streamlined and efficient and there must be legal aid available for dispute and legal 

processes, so cost is not a barrier to justice. 

Te Tiriti o Waitangi 

28. We support the Law Commission recommendation that there is a need for Māori-led 

research to provide a better understanding of tikanga Māori and surrogacy and Māori 

perspectives on surrogacy. 

29. Māori whāngai practices should be recognised in laws and administrative processes 

relating to surrogacy.  

 
4 Ethics Committee on Assisted Reproductive Technology. https://ecart.health.govt.nz/  

https://ecart.health.govt.nz/
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30. Any regulation with respect to processes for approval of surrogacy arrangements, the 

rights of intended parents, surrogate mothers and their whānau should be informed by 

input from Māori communities. 

31. Wāhine Māori are often those with the least financial resources. Clarification of issues 

relating to financial support from intended parents to surrogate mothers is vital if they 

are to be adequately supported when they choose to be gestational or traditional 

surrogate mothers. It is important, especially if they are traditional surrogates, that their 

whānau are recognised as persons of interest in any surrogacy agreement. 

International Human Rights Obligations 

The United Nations Convention on the Rights of the Child5 and the Principles for the 

protection of the rights of the child born through surrogacy (Verona principles)6  

32. We are pleased to see that the Bill acknowledges and reflects Aotearoa/New Zealand’s 

commitment to UNCROC which includes a child’s right from birth to know their parents 

and to be cared for by them (Article 7.1) and the right to seek and receive information of 

all kinds including their genetic origins (Article 13.1). In this Bill, the provision of such 

rights will occur through the register of information on the birth certificate relating to 

the identity of the surrogate and any person who donated an embryo or cells for the 

pregnancy. However, we consider these rights should be strengthened by the 

establishment of a register of children born through surrogacy, as recommended by the 

Law Commission (see below). 

33. NCWNZ is particularly disappointed that the legislation does not explicitly make the 

rights and interests of the child paramount.  Surrogacy is not only about desire to be a 

parent, but about creating a child and creating the best possible future for them.  

34. In the primary legislation-the HART Act 2004, s.4. Principles reads (a) the health and 

well-being of children born as a result of the performance of an assisted reproductive 

procedure or an established procedure should be an important consideration in all 

decisions about that procedure”.  These should be amended to: must be the paramount 

consideration. 

35. This would be in line with the Law Commission's 2nd Principle, but we would like to see 

an even stronger statement in line with the Verona Principles as follows: 

• All children, irrespective of the circumstances of their birth, have inherent and equal 

human dignity 

 
5 United Nations. 1989.  Convention on the Rights of the Child. https://www.ohchr.org/en/instruments-

mechanisms/instruments/convention-rights-child  
6 International Social Services. 2021. Principles for the protection of the rights of the child born through 

surrogacy (Verona principles).  https://bettercarenetwork.org/sites/default/files/2021-
03/VeronaPrinciples_25February2021.pdf  Note: The Verona Principles are not an agreement that states 
ratify but are instead a set of principles that aim to guide decision-making by states on surrogacy 
regulation. Aotearoa New Zealand has, however, ratified the Convention on the Rights of the Child, and the 
Verona principles were endorsed by the UN Committee responsible for the Convention 

https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-child
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-child
https://bettercarenetwork.org/sites/default/files/2021-03/VeronaPrinciples_25February2021.pdf
https://bettercarenetwork.org/sites/default/files/2021-03/VeronaPrinciples_25February2021.pdf
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• International law and other relevant domestic law do not provide any person, 

including intending parent(s) in surrogacy arrangements, with a right to a child 

• Similarly, intending parent(s) should not be able to claim a right to exclusive legal 

parentage and parental responsibility of a child born through surrogacy. 

Children born through traditional surrogacy 

36. We are concerned that this legislation appears to create, in effect, a two-tier system of 

surrogacy and differing rights for children born through traditional and gestational 

surrogacy. Every child has the right to know their biological parents, the circumstances 

of their birth and the medical history of their biological parents. In traditional surrogacy 

this may not always be the case.  Without good screening and information there is the 

risk of genetic disorders or health risks to the surrogate mother going undetected. 

37. We, therefore, strongly support the Law Commission recommendation: 

…that all clinic-assisted surrogacy arrangements should be required to obtain ECART approval, 

including traditional surrogacy arrangements that seek clinic assistance (which currently do not 

require ECART approval). All surrogacy arrangements can be ethically complex and present their 

own risks. Participants in a traditional surrogacy arrangement should be able to access the 

benefits of the ECART process on the same basis as parties to gestational surrogacy 

arrangements, regardless of the surrogate’s genetic connection to the surrogate-born child. For 

this reason, we also recommend that the Government should consider ways to encourage 

parties to traditional surrogacy arrangements to participate in the ECART approval process. 

(Emphasis ours) 

Obligations under CEDAW and the Verona Principles 

38. NCWNZ is very concerned that the rights of the surrogate mother to control decisions 

about her own body and her pregnancy are neither sufficiently clear nor adequately 

protected in the Bill. 

39. Articles 11 and 12 and 16 of the Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW)7 relate to rights of women to autonomy, choice 

and support for decisions relating to maternity and parenthood. 

40. The Verona principles put considerable weight on the rights and protections of 

surrogate mothers.  Some of these are reflected in the Bill, in clause 7 new s.23A(2), 

such as consent and independent legal advice and counselling, but the provisions should 

be more detailed and clearer, rather than assumed.  

41. In particular, the Bill does not clearly state that the surrogate mother has the right to 

maintain control over her own body including to refuse, restrict or request a medical 

procedure, including a termination; the right to decide on birth conditions including 

 
7 United Nations. 1979. Convention on the Elimination of All Forms of Discrimination against Women New 

York, 18 December 1979. https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-
elimination-all-forms-discrimination-against-women  

https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-elimination-all-forms-discrimination-against-women
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-elimination-all-forms-discrimination-against-women
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labour, delivery and persons to be present; and information on post-birth implications 

related to the surrogate mother’s future health and on subsequent births.  

42. We are concerned at the “silence” of the Bill on what happens in cases where 

abnormalities, congenital defects or other health issues are detected in utero and when 

the surrogate mother changes her mind and wishes to keep the child. These concerns 

are expanded below under the relevant clauses in the Bill. 

Specific issues and related clauses 

Part 1 clause 4 Section 5 amended (Interpretation) Definition of surrogate  

43. In our submission to the Law Commission Review we noted that the United Nations in 

the Verona Principles uses the term surrogate mother and the Ethics Committee 

(ECART), and the Advisory Committee (ACART) use the term birth mother. Although 

NCWNZ members were equally split between using the term surrogate mother and the 

term birth mother, all agreed that adding mother to the term surrogate recognises her 

fundamental, and in Aotearoa New Zealand, altruistic role, throughout the pregnancy 

and birthing process.  

44.  We recommend, therefore, that the HART Act 2004 and related legislation and 

regulation is amended, and the term “Surrogate mother” used throughout. 

Definition of “cell(s)” 

45. Clarification of the term “cell(s)” in the Bill is required, and whether the term “cell” 

includes “sperm” or just “ovum”. 

46. Clause 24 Section 9 amended new s.9(5)(b) refers to the donor of the ovum, embryo, or 

semen (as the case may be). 

47.  In Clause 25 New section 15AA inserted new (2)(b) and Part 6 clause 28 Regulation 3A 

amended 28(2)(d) refers only to donors of “the embryos or the cells”. 

48. Clarification and consistency of terminology are of critical importance. 

Part 1 clause 7 New Section 23A Approval of Surrogacy Arrangements for purpose of 

a Surrogacy Order  

Consent  

49. The Bill provides that in some circumstances with ECART approval, surrogacy orders 

could be obtained prior to the birth of a child and these orders would make surrogacy 

arrangements enforceable through a Parenting Order.  With a surrogacy order in place, 

the intended parents would become the legal parents automatically at birth. As noted 

by the Law Commission, this amounts to a pre-birth judicial model.  

50. In contrast, the Law Commission recommends that surrogacy arrangements should not 

be enforceable (except in relation to costs incurred by the surrogate), and that New 

Zealand should have laws that require a post-birth model, where the surrogate provides 

final consent to transferring legal parenthood to the intended parents after the birth. In 
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the rare event that a surrogate chooses to withhold consent, then the intended parents 

could initiate a court process to try to obtain legal parenthood. (Sections 6.115-6.1208). 

51. As discussed above, NCWNZ sees this as of critical importance. As the Law Commission 

says it “protects the surrogate’s rights to bodily autonomy throughout the pregnancy 

and birth, including her autonomy to make decisions about her healthcare”9.  This 

includes the surrogate’s right to terminate a pregnancy.  

52. We consider that the list of considerations in a Surrogacy Order in Part 1 clause 7 New 

Section 23A need more detail, especially new s.23(A)(2)(c) regarding health risks to 

include: effective access to independent medical advice and / or a second opinion; the 

provision of information and education about the medical procedure, lifestyle 

restrictions; and short- and long-term risks, as well as possible complications – all 

provided in a language the surrogate mother understands and in a way that she 

understands. 

53. Clause 17 New Part 2A inserted new s.124D states that (3) Explanations required by 

subsections (1)(a) and (2) must be given in a manner and in language that the recipients 

of those explanations understand. 

But 

(4) A failure to comply with a requirement imposed by this section does not affect the validity of 

the order concerned.  

54. We are concerned that, in a situation where a surrogate mother was not given 

information in her first language and later was shown to have misunderstood some 

aspects of the Surrogacy Order, the Order would still stand.  We believe this point needs 

clarification or removal. 

55. We are concerned at the reference in clause 7 New section 23 A(2)(c) to any health risks 

associated with a surrogacy for the adult parties and any resulting child are justified. 

56. Is this the legal definition of “justification” or does it relate to the “normal” risks of 

pregnancy? How would this relate if the child was born with a disabling condition or 

lifelong health condition and neither the surrogate mother nor intending parents wished 

to parent the child? 

57. We are concerned that the Bill does not address such worst-case scenarios.  

58. The Verona Principle 17.1 makes this clear: “States that permit surrogacy and/or 

encountering surrogacy should ensure that child protection systems are able to respond 

to sudden unexpected developments, such as situations where: a. there is a conflict with 

respect to child-care arrangements; b. neither a surrogate mother nor an intending 

parent(s) are able or willing to care for the child.” 

 
8 Te Aka Matua o te Ture | Law Commission. 2022. Op cit. 
9 Ibid p. 199. 
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59. We understand Part 4 Amendments to Child Support Act 1991 makes intending parents 

“possibly” liable for child support payments, but it is not clear how, and in what cases, 

this would apply. Would it apply if they refuse custody, and would they be monetarily 

responsible for the baby/child until the child reach a defined age i.e.16 or 18 years of 

age? 

60. The Law Commission notes that a majority of jurisdictions around the world require 

post-birth consent for surrogacy.  

61. NCWNZ supports the Law Commission recommendation that following an ECART 

approval, legal parenthood can be transferred to the intended parents through a simple 

administrative process following the consent of the surrogate mother post-birth. The Bill 

as it stands would still require court processes either before or after birth, without the 

option of an administrative pathway. 

Enforcement 

62. In the rare cases that the surrogate mother changes her mind even if she has signed up 

to a surrogacy order, we understand that, at this point, there could be a parenting order 

enforced by the Courts. There may be compelling reasons for the change of mind 

including changes in physical, emotional, mental state or other life circumstances. 

Conversely, there might be cases where the intending parents no longer wish to take the 

child.   

63. The Bill, Clause 6 Section 14 amended new s.6(1A) is unclear on withdrawal of consent, 

and more detail is needed. 

64. We understand that enforcing the Parenting Order could involve the Court to order the 

Police or a social worker to pick up the children and deliver them to the intended 

parents.  As stated in The Verona Principles: 

6.2 Protection of the best interests of the child precludes enforcement of contractual terms in 

surrogacy agreements purporting to transfer, establish, or relinquish legal parentage and 

parental responsibility.  

Clause 9 New Section 66 B Functions of Surrogacy Register  

65. We are disappointed that the Register is for intending parents and surrogate mothers, 

not a register of children as recommended by Law Commission10 and strongly supported 

by NCWNZ members: 

We recommend establishing a national register of surrogate-born people (the surrogacy birth 

register) to preserve access to certain information for surrogate-born people about their genetic 

and gestational origins and whakapapa.  

Information about the surrogate, including name, date and place of birth, ethnicity, any relevant 

cultural affiliation and hapū and iwi affiliations (if known), should be captured. In traditional 

 
10 Te Aka Matua o te Ture | Law Commission. 2022. Ibid. para 33, 34 
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surrogacy arrangements, additional genetic information should be recorded about the surrogate, 

consistent with the current requirements for gamete donors under the HART Act 2004. 

A surrogate-born person should be able to access information about their origins subject only to 

the limitations under the Privacy Act 202011. 

66. We consider that the current provisions in the Bill for information on the birth certificate 

is inadequate, especially regarding medical history. 

Part 7 Amendments to Social Security (Exemptions under Section 105) Regulations 

1998 

67. We welcome the removal of work obligations and testing for surrogate mothers. 

68. On this matter, it is essential that information to surrogate mothers, intending parents 

and employers must be clear and widely available, provided in different languages and 

formats, and including rights to antenatal care maternity leave, pay and bereavement 

leave where there is a stillbirth or miscarriage. 

69. We strongly advocate that, after birth, surrogate mothers are entitled to paid parental 

leave. 

Other related issues 

Resourcing of ECART 

70. Members are concerned that, with the potential growth in surrogacy births, the funding 

and staffing of ECART must reflect the demand for surrogacy applications, and the 

application process must not be unduly long.   

71. Members queried whether the reported rate of 12 surrogacy applications confirmed by 

ECART on a two-monthly basis could create a barrier to people wishing to create a 

family. If applications are declined from ECART, the appeals process should be 

streamlined and efficient, and there must be legal aid available for dispute and legal 

processes, so cost is not a barrier to justice. 

Human Assisted Reproductive Technology Act 2004 

72. NCWNZ members recommend that the opportunity be taken to amend the HART Act 

2004 in order to set a legal limit to the number of sperm a single male may donate, as is 

the case in many similar jurisdictions. 

Conclusions 

73. There is much to support in this Bill as an important first step to improving surrogacy 

laws. However, we have identified some significant issues in regard to the rights and 

welfare of women and children which we urge the Committee to address. In particular, 

 
11 Privacy Act 2020. 

https://www.legislation.govt.nz/all/results.aspx?search=ta_act%40act_P_ac%40ainf%40anif_an%40bn%40
rn_25_a&p=3  

https://www.legislation.govt.nz/all/results.aspx?search=ta_act%40act_P_ac%40ainf%40anif_an%40bn%40rn_25_a&p=3
https://www.legislation.govt.nz/all/results.aspx?search=ta_act%40act_P_ac%40ainf%40anif_an%40bn%40rn_25_a&p=3
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we urge the Committee to consider the findings of the Law Commission review before 

proceeding with reporting on the Bill. 

 

   

Suzanne Manning   Raewyn Stone 

NCWNZ Board    NCWNZ Safety Health and Wellbeing Action Hub 


