
1 
 

 

 

 

 

 

24 February 2023 

S23.06 

 

Submission to Te Aka Matua o te Ture | Law Commission on 

the Review of Adult Decision-Making Capacity Law 

 

Introduction 

1. The National Council of Women of New Zealand, Te Kaunihera Wāhine o Aotearoa 

(NCWNZ) is an umbrella group representing around 60 affiliated organisations and 300 

individual members. Collectively our reach is over 200,000 with many of our 

membership organisations representing all genders.  NCWNZ has 13 branches across the 

country. 

2. NCWNZ’s vision is a gender equal New Zealand and research shows we will be better off 

socially and economically if we are gender equal. Through research, discussion and 

action, NCWNZ in partnership with others, seeks to realise its vision of gender equality 

because it is a basic human right. 

3. This submission has been prepared by the NCWNZ Influence and Decision-Making Action 

Hub and the NCWNZ Health, Safety and Wellbeing Action Hub after consultation with 

the membership of NCWNZ. 

Executive Summary 

4. NCWNZ strongly supports Te Aka Matua o te Ture reviewing adult decision-making 

capacity law. The review should take into account our national commitments to the 

United Nations Convention on the Rights of Persons with Disabilities1, and consider the 

disproportionate impact changes will likely have on women. We agree that current laws 

do not adequately take into account Te Tiriti o Waitangi and see this as a priority for the 

review to address. 

 
1 United Nations. 2006. Convention on the Rights of Persons with Disabilities (CRPD). 

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-
disabilities.html#Fulltext  
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5. NCWNZ members agree that the language used in the review is important and believe 

that the communities themselves should determine how they are referred to. We largely 

support the proposed guiding principles of the review. NCWNZ members are concerned 

about current decision-making processes, particularly in relation to enduring powers of 

attorney, and strongly agree that safeguards and accountability mechanisms are needed 

in all situations to protect those with affected decision-making.  

Language used in the review 

6. NCWNZ members agree that the language used in the review is important. We believe it 

is important to reflect that people are disabled by systematic discrimination and societal 

attitudes, and to use language that is focused on bringing people together rather than 

creating division.   

7. We acknowledge that terminology is constantly evolving within the "disability 

community" and we believe that people in the communities being referred to should 

decide what terminology is used. We suggest that Pacifica languages be added to the 

terminology of the review.  

8. Members had specific concerns about some of the proposed terms: 

a) "Disabled person" – while acknowledging that this term was landed on through 

consultation on the New Zealand Disability Strategy2, we note that the United 

Nations still uses the term "persons with disabilities". Some members prefer "person 

with a disability" as it centres on the person, rather than the disability, and advocate 

for being as specific as possible when talking about a person, such as "person with x 

disability".  

b) "Learning disability" – some members expressed concern that this is an educational 

term and does not capture the full range and severity of cognitive or intellectual 

disabilities. Others suggested that "different learning capabilities" was a preferable 

term as it doesn't imply any hierarchy of learning styles.   

c) "Mental distress" – some members expressed concern that this may refer to a 

temporary state while "mental disorder" is a more permanent condition. However, 

some members support the use of "mental distress" as it is seen as describing a 

more-relatable experience.  

9. In addition, there is a broader concern around how changes in wording could potentially 

affect references to medical texts and consequently lead to legal issues. We encourage 

Te Aka Matua o te Ture to consider and communicate any broader implications 

stemming from their choice of language in the review.   

  

 
2 New Zealand. Office for Disability Issues. New Zealand Disability Strategy, 2016-2026. 

https://www.odi.govt.nz/nz-disability-strategy/  

https://www.odi.govt.nz/nz-disability-strategy/
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Guiding principles of the review 

10. NCWNZ members are supportive of the proposed seven guiding principles for the 

review, with the exception that we propose in (d) Empower people with affected 

decision-making to live flourishing lives, that "flourishing" be replaced with "fulfilling".  

11. Members noted that the issues paper does not sufficiently explain what the law 

upholding the Crown's obligations under Te Tiriti o Waitangi would look like in this 

context.  

Current decision-making processes 

12. NCWNZ members have concerns about enduring powers of attorney (EPOA) and identify 

this as a priority issue for review. Specifically, there are concerns that:  

a) The legal cost of preparing an EPOA is a real barrier to many people. Cost can deter 

people from getting an EPOA prepared while their decision-making is unaffected, yet 

this is the ideal time to have one prepared. This issue could be mitigated if the 

Government provided funding for an organisation such as Age Concern or 

Community Law Centres to assist people to: 

i. prepare their EPOA,  

ii. carry out the legal requirements re explaining exactly what a prepared EPOA 

means, and 

iii. sign it off.  

b) An EPOA can be used to serve the interests of the attorney at the expense of the 

best interests of the donor.    

c) Getting advice about an EPOA can be a lengthy process and may take so long that 

the most appropriate person to be appointed as attorney changes.  

13. Members also suggest the advance directive process could be simplified, and that liaison 

between agencies is critical. In addition, there is concern that collective decision-making 

assumes people always behave rationally and want to reach a consensus in the best 

interests of the person with affected decision making. This is not the case, and these 

arrangements can be used to reinforce existing unhealthy family dynamics and power 

plays, especially where money is involved. 

Safeguards and accountability mechanisms 

14. NCWNZ members strongly agree that there needs to be safeguards and accountability 

mechanisms in place across all scenarios to ensure the best interests of the person with 

affected decision-making are served. We suggest these need to be impartial and 

compassionate, and could take the form of a personal ombudsman.  

i. Informal decision-making supporter – there is particular concern around carers 

who are not qualified to make medical decisions, especially in relation to 

dementia, and the need to ensure medical intervention cannot be sought 
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without accountability mechanisms in place. This could include the right for the 

person to ask for a Human Rights or Health Commission report.  

ii. Enduring power of attorney – members suggest that separation of an EPOA 

between the physical and financial wellbeing of a person is an important 

safeguard, as is the requirement that implementation is agreed by a Health or 

Legal professional (noting the cost barriers this can impose, as discussed in para 

12(a)).  

iii. Moving to a rest home or care facility – members suggest that the requirement 

that a move is agreed to by a needs assessment and coordination agency is an 

important safeguard.  

iv. Welfare guardian – members suggest that the requirement that implementation 

is agreed by a health or legal professional is an important safeguard.  

Applying a gender lens to the review 

15. Women are likely to be disproportionately impacted by changes to adult decision-

making capacity law. This reflects that women, on average, live longer than men3 and 

that societal norms and power structures mean women are more likely to defer 

decision-making and are at greater risk of being coerced4.  In some cultures, these 

imbalances will be particularly acute.  

16. Research from overseas, albeit limited, and anecdotal evidence suggest that disabled 

women are especially the targets of family and sexual violence. This is not only due to 

their disability, but because they are often not believed by the people they trust or they 

are unable to speak out as they depend on the offender for day-to-day support, often in 

the most intimate ways5.  

17. NCWNZ implores Te Aka Matua o te Ture to consider women throughout its review and 

the gendered impact of any changes to adult decision-making capacity law.  

Conclusions 

18. NCWNZ welcomes this review into adult decision-making capacity law. We encourage Te 

Aka Matua o te Ture to be mindful of the language they use, with a focus on fostering 

unity rather than division. We believe there is a strong need to improve current 

decision-making processes and ensure safeguards are in place across all situations. 

Women are likely to be disproportionately impacted by any changes stemming from the 

 
3 Based on death rates in New Zealand in 2017-2019, life expectancy at birth was 80.0 years for males and 83.5 

years for females. https://www.stats.govt.nz/information-releases/national-and-subnational-period-life-
tables-2017-2019/  

4 Barlow C. Walklate S. Johnson K, Humphreys L, Kirby S. 2018. Police responses to coercive control.  
https://www.n8prp.org.uk/wp-content/uploads/sites/315/2021/10/Police-Responses-to-Coercive-Control-
Charlotte-Barlow.pdf  

5 Thiara R, Hague G, Mullender A. 2011. Losing out on both counts: disabled women and domestic violence. 
Disability & Society, 26(6): 757-771. DOI: 10.1080/09687599.2011.602867  

https://www.stats.govt.nz/information-releases/national-and-subnational-period-life-tables-2017-2019/
https://www.stats.govt.nz/information-releases/national-and-subnational-period-life-tables-2017-2019/
https://www.n8prp.org.uk/wp-content/uploads/sites/315/2021/10/Police-Responses-to-Coercive-Control-Charlotte-Barlow.pdf
https://www.n8prp.org.uk/wp-content/uploads/sites/315/2021/10/Police-Responses-to-Coercive-Control-Charlotte-Barlow.pdf
https://doi.org/10.1080/09687599.2011.602867
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review and we hope Te Aka Matua o te Ture is mindful of this throughout the review 

process.  

 

   

 

Suzanne Manning   Amy Rice 

NCWNZ Board    Influence and Decision-Making Action Hub 


