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SPONSOR: Senator Leo Jaramillo SHORT TITLE: Certain Drug Possession & Habitual Offender 

 
 

SYNOPSIS OF BILL: SB 187 would remove non-distribution possession offenses (simple possession) from the Habitual Offender Act so that individuals 
convicted drug possession charges for personal use would not have that sentence enhanced for prior felonies, nor could those convictions be used to 
enhance other felony convictions in the future.  

 
STRENGTHS: This bill prevents wasteful over-incarceration of substance misuse and abuse disorders. Habitual Offender enhancements can require up to 8 
years of mandatory prison time. Removing personal use drug possession from the Habitual Offender Act is a step in the right direction toward treating 
substance-use disorder as a public health issue, rather than an issue of criminal punishment. The bill does not remove drug trafficking or any other felony 
from the enhancement statute. The reduction of prisoners serving mandatory enhancement time for substance possession is likely to have a positive impact 
on the corrections system and the criminal legal system.1 

 
WEAKNESSES: The bill does not address other mandatory nature of sentencing enhancements under the Habitual Offender Act for other felonies. Past 
legislation (HB 114, 2021) sought to make all sentencing enhancements under the Habitual Offender Act discretionary for the judiciary, which aids is 
moving away from the draconian practice of mandatory sentencing and would allow judges to impose only the prison time appropriate for the 
circumstances of an individual case. 

 
New Mexico retains a number of mandatory sentences, including the 18-year sentence for first-degree felonies, which are not limited to violent crimes. Thus, 
while SB 187 is a great stride toward reducing mandatory sentencing, there is more to do. 
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1 See Rob Montz, How mandatory minimums helped drive mass incarceration, Vox Media (Sep. 3, 2015), 
https://www.vox.com/2015/9/3/9254545/mandatory-minimums-mass-incarceration; see also https://www.alec.org/app/uploads/2016/03/2016-
March-ALEC-CJR-State-Factor-Mandatory-Minimum-Sentencing-Reform-Saves-States-Money-and-Reduces-Crime- Rates.pdf (the conservative American 
Legislative Exchange Council agrees that most experts believe that mandatory minimums for nonviolent, low-risk offenders is profoundly inefficient). 
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This bill addresses 
non-violent crime.  
Periods of 
incarceration, even 
relatively short ones, 
can affect a person’s 
ability to secure and 
maintain employment 
and housing, as well 
as fulfill critical family 
obligations such as 
parenting and child 
support, which can 
increase recidivism.i 

These types of convictions 
have a disparate impact 
on low-income and 
communities of color. A 
minor possession 
conviction subjects an 
individual to a system of 
legal discrimination that 
makes it difficult or 
impossible to secure 
employment, housing, or 
student loans. 

SB 187 is not a partisan 
issue but a policy shift to 
address personal drug 
possession as a public 
health issue than one 
requiring enhanced 
criminal punishment. 
 
60% of active NM voters 
favor changing NM’s law to 
make simple possession of 
drugs a misdemeanor 
instead of a 4th degree 
felony.  Third Eye 
Strategies, Dec. 2017. This 
bill would be a step in that 
direction by removing one 
of the most significant 
collateral consequences of 
the felony classification of 
drug possession. 
 

Arrests and convictions for 
drug possession is a 
significant driver to New 
Mexico’s prison and jail 
populations and budget. 
Drug offenses are in the top 
three categories for new 
admissions into our state 
prisons. New Mexico’s prison 
population is projected to 
increase 16 percent by 
FY2028 unless action is 
taken to curb the growth.ii 
 
At a marginal cost of $23,300 
per inmate per year, SB 187 
could save $186,000 on a 
single 8-year enhancement. 
With the potential to do so 
on multiple counts per case, 
the bill could result in a 
significant reduction to the 
Corrections budget.iii 

 
 
 

The evidence shows that 
mandatory sentencing does 
not deter or reduce crime and 
can actually make 
communities less safe because 
recidivism rates are higher 
after lengthy prison 
sentences.iv 

Treating problematic drug use as 
a health issue, instead of a 
criminal one, is a more successful 
model for community health and 
safety. Studies show that a public 
health response and treatment are 
more effective at reducing overdose 
deaths and other harms associated 
with drug use than incarceration 
and that incarcerating people for 
drug offenses has a questionable 
impact on public safety. In fact, 
evidence shows more punitive 
criminal responses such as 
misdemeanor and felony 
convictions are not effective tools to 
deter drug use or mitigate the harm 
it can cause.v 
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i https://www.urban.org/sites/default/files/publication/99077/reclassified_state_drug_law_reforms_to_reduce_felony_convictions_and_increase_second_chances.pdf  
ii NM Sentencing Prison Forecast Report – 2018 (https://nmsc.unm.edu/reports/2018/new-mexico-prison-population-forecast-fy2019---fy2028.pdf 
iii Neither AOC nor NMCD track these enhancements separately from the underlying felony sentence so an accurate impact is impossible to determine. 
iv https://www.sentencingproject.org/wp-content/uploads/2016/01/Deterrence-in-Criminal-Justice.pdf; https://www.aclu.org/issues/smart-justice/mass- 
incarceration/we-can-have-safer-communities-and-fewer-people-behind-bars?redirect=infographic/we-can-have-safer-communities-and-fewer-people-behind-bars 
v See https://www.vera.org/downloads/publications/for-the-record-prison-paradox_02.pdf; 
https://www.hrw.org/report/2016/10/12/every-25-seconds/human-toll-criminalizing-drug-use-united-states#_ftn514; and 
https://www.pewtrusts.org/-/media/assets/2018/03/pspp_more_imprisonment_does_not_reduce_state_drug_problems.pdf  
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