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HON MARK DREYFUS KC MPForeword
The Albanese Government has 
hit the ground running since the 
election on 21 May.

From acting on climate change, returning 
dignity to aged care, delivering cheaper 
child care and medicine, as well as 
expanding Paid Parental Leave and 
securing an increase in the minimum 
wage – it has been a busy second half of 
2022. 

In my portfolio alone we’ve passed seven 
pieces of legislation and have other 
significant reform underway.

Labor promised to legislate a transparent 
and independent National Anti-Corruption 
Commission this year, and we’ve done just 
that - in our first six months. 

Having promised an anti-corruption 

commission in December 2018 the 
Liberals never even brought a bill into the 
parliament.

The National Anti-Corruption Commission 
is significant, nation-changing reform 
which ultimately enjoyed support from 
across the Parliament. We showed the 
Australian people that collaborative and 
constructive government is possible.

We’ve also taken a significant step to 
eliminating sexual harassment from 
workplaces with the passage of the 
Respect at Work Bill – another overdue 
reform. The new laws implement the 
recommendations of Sex Discrimination 
Commissioner Kate Jenkins by putting 
the onus on employers to create safe and 
respectful workplaces free from sexual 
harassment. 

The first bill I introduced into Parliament 
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ensures that Commissioner appointments 
for the Australian Human Rights 
Commission are publicly advertised 
and subject to an open, transparent and 
merit-based process. This addresses 
concerns raised by the Global Alliance 
of National Human Rights Institutions 
about appointments made by the former 
Liberal Government, which threatened the 
Commission’s “A-status” accreditation. 

We also removed an unfair and 
undemocratic gag clause introduced 
by the Abbott Government, which 
restricted Community Legal Centres from 
participating in law reform and advocacy.  
Who is better is placed to advocate for 
law reform than those who are on the 
frontlines of the justice system, supporting 
our most vulnerable?

We’ve got on with the job of 
doing what we said we’d do, 
while also acting quickly to 
respond to new challenges.

It is clear our existing privacy laws are 
not fit-for-purpose and my department 
is about to finalise a comprehensive 
review of the Privacy Act. But ahead of 
that, we’ve taken immediate action to 
ensure companies take protecting our 
data seriously by significantly increasing 
penalties for serious and repeated privacy 
breaches, as well as ensuring the Office of 
the Australian Information Commissioner 
can act quickly to share information with 
other government agencies and help 

Australians better protect their data. 

This has just been in the first six months of 
government and the agenda for 2023 is 
no less full.

A core part of that agenda will be 
advancing the Albanese Government’s 
commitment to implementing the 
Uluru Statement from the Heart in full – 
beginning with a referendum to enshrine 
an Aboriginal and Torres Strait Islander 
Voice in the Australian Constitution. 

I’d like to thank all members for their 
ongoing passion and commitment to the 
cause. We waited too long to get back 
into government, but I can assure you 
the Albanese Labor Government is not 
wasting a day.

Hon Mark Dreyfus KC MP
Federal Attorney-General
Member for Isaacs
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G eorge Williams AO
MICHAEL DALEY MP

Foreword

Over the past three years the 
ramifications of COVID have 
turned many of our institutions 
on their head. The legal world 
has not escaped this. 

Whilst some of the most challenging 
circumstances may be behind us, we are 
now reminded that as the pandemic stole 
the limelight, many struggling Australians 
were forgotten. The problems they 
faced were left unaddressed and often 
exacerbated.  
 
Family and sexual violence is through 
the roof, illicit drugs like ice are tearing 
apart families and communities more 
than ever and First Australians are being 
incarcerated at the highest rate in 
decades.  
 
Sadly, the current government has lost 
the will to address these critical issues. 
This failure to act presents an urgent case 
for a Labor Government in NSW that 
will implement the necessary reforms to 
improve the quality of life of people in our 
state.

Catching up on a decade of 
inaction will not be an easy task.

If Labor is fortunate enough to form 
government, we will always work in the 
best interests of communities, informed 
by experts. The good-hearted work of 
legal experts such as the NSW Labor 
Lawyers will be, as ever, an invaluable 
resource.  
 
Thank you very much for continuing the 
fantastic Legal Tweaks initiative. I look 
forward to digesting the 2022 edition and 
working with NSW Labor Lawyers in the 
lead up to, and beyond the March 2023 
election.  

Michael Daley MP
NSW Shadow Attorney-General
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G eorge Williams AO
DEPUTY VICE-CHANCELLOR AND ANTHONY MASON PROFESSOR, UNSW

If you could change one 
particular section or regulation, 
what would it be?

Amend the Referendum (Machinery 
Provisions) Act 1984 (Cth).

Why does this section or 
regulation need to be changed?

Australia’s system for the holding of 
referendums was adopted in 1912 and has 
changed little since then. It is past time that 
Australia had a modern and fair process 
of initiating and holding referendums. 
The success of any future agenda of 
constitutional change depends upon this. 

One key change is to amend Referendum 
(Machinery Provisions) Act 1984 (Cth) to 
provide every voter with credible, neutral 
information about referendum proposals. 
This information must accompany the 
partisan arguments in the Yes/No case. 
Without this, Australians are not well placed 
to evaluate the arguments and cast an 
informed vote. Too often, the result has 
been that Australians resort to the default 
position of ‘Don’t Know, Vote No’.
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result has been that 
Australians resort to 
the default position of 
‘Don’t Know, Vote No’

“

Foreword
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If you could change one 
particular section or regulation, 
what would it be?

Amend the Sex Discrimination Act 1984 
(Cth) (SDA) and Anti-Discrimination Act 
1977 (NSW) (ADA) to regulate the use 
of non-disclosure agreements (NDAs) 
or confidentiality agreements in sexual 
harassment matters.   

Why does this section or 
regulation need to be changed?

The Australian Human Rights 
Commission’s Respect@Work Report 
revealed that sexual harassment in 
Australia is widespread and pervasive. In 
particular, the report documented the 
highly gendered and hidden nature of 
sexual harassment at work. Almost two 
in five women in Australia experience 
sexual harassment in workplaces, and 
many women are deterred from reporting 
it due to concerns about the legal 
consequences for speaking out.

NDAs are a major barrier to people who 

have experienced sexual harassment 
from sharing their stories. Although NDAs 
can benefit some people who have 
experienced sexual harassment, they 
are often imposed upon them to silence 
them and protect perpetrators from 
accountability. Their unregulated use in 
Australia is maintaining a culture of silence 
on sexual harassment and preventing it 
from being addressed. The SDA and the 
ADA should be amended to regulate the 
use of NDAs. The laws should prohibit 
NDAs unless requested by people who 
have experienced sexual harassment. This 
is vital to ensure that NDAs are the genuine 
choice of people who experience sexual 
harassment, and not forced upon them as 
a matter of course. 

The laws should also clearly prohibit NDAs 
from preventing disclosure to police, legal 
professionals, medical professionals, state 
and professional regulators, and support 
persons. This is essential to enable people 
who have experienced sexual harassment 
to access key supports after incidents and 
report unlawful behaviour to appropriate 
state and regulatory bodies to prevent 
repeat offending by perpetrators. 

Emma Golledge
DIRECTOR, KINGSFORD LEGAL CENTRE
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If you could change one 
particular section or regulation, 
what would it be?

I would repeal subsections (1) and (2) 
of section 111 of the Road Transport Act 
2013 (NSW). These provisions make it 
an offence (essentially) to drive a motor 
vehicle with the presence in one’s oral 
fluid, blood or urine of a prescribed 
illicit drug (presently cannabis, ecstasy, 
methylamphetamine or cocaine).

Why does this section or 
regulation need to be changed?

The prohibition is directed at the mere 
presence, in any quantity or concentration 
at all, even a trace, of the prescribed drug. 
It is not directed in any way at driving 
competence or road safety. It can operate 
only as an underhand measure directed 
against drug consumption. 

The NSW Bureau of Crime Statistics and 
Research reports that between 2017 
and 2021 (5 years) there were 52,647 
such offences recorded by the NSW 

Police Force. Revenue NSW records that 
between 2019 and mid-2022 (nearly 3 
years of operation) there were 13,729 
penalty notices issued for this offence. 

Monetary penalties and mandatory 
licence disqualifications leave no room for 
the courts to do justice to offenders and 
many hardships are created unnecessarily 
and to the detriment of society.

Nicholas Cowdery AO KC FAAL is an 
Adjunct Professor of Law and Visiting 
Professorial Fellow, consultant and 
commentator and former Barrister and 
DPP for NSW.

Nicholas Cowdery AO KC
ADJUNCT PROFESSOR OF LAW, UNSW, AND FORMER BARRISTER AND NSW DPP
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Mandatory penalties 
and mandatory license 
disqualifications leave 
no room for the courts 
to do justice... “
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Rose Jackson MLC
MEMBER OF THE LEGISLATIVE COUNCIL
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If you could change one 
particular section or regulation, 
what would it be?

Section 85(1) of the Residential Tenancies 
Act 2010 (NSW) (Tenancies Act), which 
provides for evictions with no grounds, 
ought to be repealed and replaced with a 
clear list of limited, reasonable grounds on 
which eviction can occur.
  
Section 85(1) of the Tenancies Act 
allows landlords to remove tenants on 
no grounds, with only 30 days’ notice 
required at the end of a fixed lease and 90 
days for on-going leases.  

Why does this section or 
regulation need to be changed?

This provision has and continues to 
unfairly disadvantage tenants, particularly 
those most vulnerable who struggle to 
find new properties to live in and afford the 
costs associated with moving regularly. 
Renters are subject to their landlord’s 
whim, level of goodwill and personality 
at every moment. Aside from being 

unfair and arbitrary, this small sub-section 
instils fear into renters - questioning 
their landlord’s decision-making in rental 
increases or requesting urgent repairs may 
result in unexplained evictions. As a result, 
many tenants - particularly those who are 
low-income and vulnerable - simply put 
up with poor quality rentals, impacting 
their psychical and mental health. The 
only current avenue for appeal is via 
NCAT, which is expensive, complicated 
and uncertain - the tribunal is unlikely 
to overturn such an eviction unless it is 
blatantly retaliatory.  
  

Section 85(1) must be replaced with a set 
of reasonable, fair and objective grounds 
by which a tenant can be evicted.

This provision has and 
continues to unfairly 
disadvantage tenants, 
particularly those 
most vulnerable... “
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Rose Jackson MLC
MEMBER OF THE LEGISLATIVE COUNCIL

If you could change one 
particular section or regulation, 
what would it be?

Amend the test for direct and indirect 
discrimination in the Disability 
Discrimination Act 1992 (Cth) (DDA) 
by adding a new explicit obligation on 
employers and service providers to 
provide reasonable adjustments for 
people with disability. 

Why does this section or 
regulation need to be changed?

People with disability should enjoy the 
same rights to participate in workplaces 
and other areas of society, including 
education, as other Australians. This 
outcome would be assisted by the 
operation of effective reasonable 
adjustments provisions in the DDA. 
 
Unfortunately, the 2017 Federal Court 
decision of Sklavos v Australian College of 
Dermatologists has rendered the existing 
reasonable adjustments provisions of the 
DDA effectively unworkable, and almost 

impossible for people with disability to 
utilise in practice. 
 

Fortunately, this situation is easily 
remedied, with simple amendments to the 
tests for direct and indirect discrimination 
(in sections 5 and 6 respectively), and the 
addition of a new section 6A, drawing 
on provisions which exist in the Equal 
Opportunity Act 2010 (Vic). 
 
This would clarify the obligation on 
employers and service providers to 
provide reasonable adjustments for 
people with disability, and restore the 
operation of these provisions to what 
was intended when Parliament originally 
legislated this duty. 

Alastair Lawrie
DIRECTOR, POLICY AND ADVOCACY, PUBLIC INTEREST ADVOCACY CENTRE
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This would clarify the 
obligation on employers 
and service providers 
to provide reasonable 
adjustments for people 
with disability... “
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Restoring integrity in national 
politics

Extract of address to the NSW Society 
of Labor Lawyers, 5 July 2022 ANTHONY WHEALY KC
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I was a barrister for many, many years. 
I was admitted in 1971 and like a lot 
of barristers, you are flat out, you are 
working hard, and you do not have time 
to think about broader issues. If you are 
fortunate enough to be exposed to those 
broader issues it’s terrific, but like so many 
barristers I was not. 

When I became a Judge in the Supreme 
Court you are just trying to determine the 
issues between ‘A’ and ‘B’ – who is right 
and who is wrong, or at least, who has 
proved their case and who has not. You 
do not get much time to reflect or think 
about these issues. I was very fortunate 
after I retired in 2012 to be asked to chair 
Transparency International Australia, which 
I did for three years. That exposed me 
to a lot of things that I had not thought 
about or known about. Transparency 
International is a worldwide organisation 
so it is not just involved in integrity in 
Australia. I tried to learn about subjects 
like money laundering laws, foreign 
bribery, fraud and corruption in the mining 
industry, and things like that. It became 
quite fascinating to me. One of the issues 
was that we did not have an integrity body, 
or an anti-corruption body, at a federal 
level. Transparency International asked me 
to try and be a spokesperson for that. 

The first issue was – do we need one? 
Quite amazingly, neither the Liberal or 
Labor party said we did – they said we 
didn’t, and that there was no need for it. I 
remember very powerfully that I went to 
Canberra and appeared before a Senate 
committee, and George Brandis was 
there. I had never met him before and he 
seemed quite an affable fellow. I heard him 

tell the committee that there was no need 
for a federal anti-corruption body because 
there was no corruption at all at a federal 
level. That was a simple argument but it 
certainly shook me to the core. Anyway, 
we have passed that stage now. 

Another milestone was nearly two years 
later, I attended Canberra with a number 
of retired judges (we formed a committee 
under Ben Oquist of The Australia 
Institute). We were making a nuisance of 
ourselves around political circles and we 
were invited to a meeting with Bill Shorten 
and Mark Dreyfus. Mr Shorten told us 
that he had read all our papers and that 
he decided that Labor would support a 
federal anti-corruption body. He said to 
me, “Of course, I am not doing this for 
political reasons at all”, and I thought, 
“what a good politician”. And it has been 
a political issue, of course, ever since. But 
it was significant that the Labor Party did 
move to support the idea of a national 
integrity commission and Mr Dreyfus has 
been very strong on it ever since. 

[...]

Our view, that is, the Centre for Public 
Integrity’s examination of an effective anti-
corruption body and the features it should 
have, has six major points. 

One, there needs to be a broad definition 
of corruption. 

Two, there needs to be a wide range 
of powers. Let me make it clear right 
at the start that the description of an 
anti-corruption body as a ‘standing Royal 
Commission’ is an accurate one. We 
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I begin by introducing my own journey 
to why I am interested in integrity. 
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expect our Royal Commissions to operate 
with wide powers, we should expect 
an anti-corruption body to have similar 
powers to that of a Royal Commission. 
One of those powers that has been always 
in the public eye, and the subject of some 
controversy, is the need to have public 
hearings. 

Three, we believe that, with the 
appropriate safeguards, public hearings 
are important not only to act as 
deterrent, but also to inform the public, 
and to advance of integrity in public 
administration. Similarly, with public 
reports. In the Coalition’s model, in the 
case of ‘Division 2’ (that is, politicians 
and two thirds of the public service), no 
public hearings were permitted at all, 
and secondly, no public reports were 
permitted so that, presumably, no one 
would ever know unless someone was 
charged and convicted with a crime, that 
there had been anything happening in 
that sphere at all. That idea, I think, was 
ridiculous. 

Four, we have to have protections. 
Everybody knows that reputation is 
important and we do not want reputation 
to be unfairly damaged. But the idea of 
doing away with any public scope for 
hearings or reports could not lead to an 
effective anti-corruption body. 

Five, there has to be complete 
independence. That includes the way 
in which somebody is selected to be a 
Commissioner. We have various ideas 
on how best that could happen. It will be 
for the Labor Party to work that one out. I 
am not so confident about that one. The 
tendency when a new government is 
swept to power and they have a majority 
is that they do not want anyone else to 
have much say in these sort of issues. 
I suspect that may prove to be, not a 

stumbling block, but perhaps a model that 
was based on upon an independent panel 
picking the people to run this organisation 
would be better than simply saying, “we 
are in power, we have a majority, and we 
will pick the person we want”. They may 
well pick the right person but it tends 
to politicise an important part of the 
independence that is matter. 

Finally, there needs to be proper oversight, 
and I will deal with that in a moment. 

The Honourable Anthony Whealy KC is 
a former Justice of the Supreme Court 
of New South Wales and Assistant 
Commissioner to ICAC.
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If you could change one 
particular section or regulation, 
what would it be?

I would reduce the complexity of s 26 of 
the Public Interest Disclosure Act 2013 
(Cth) (PID Act), streamline the public 
interest test and place primary focus 
on whether a public disclosure was 
reasonable in all the circumstances, 
having regard to the public interest 
in the information disclosed. Parallel 
reform should follow to s 1317AAD of 
the Corporations Act 2001 (Cth), which 
protects private sector whistleblowers.

Why does this section or 
regulation need to be changed?

Whistleblowers play a critical role in our 
democracy. But our laws protecting 
and empowering whistleblowers are 
not working. The Attorney-General has 
committed to reforming the PID Act, the 
law which protects federal public servants 
when they blow the whistle, early next 
year. When it comes, principled reform 
to s 26—which permits external and 

emergency disclosures to the public—is 
critical. 
 
Public disclosure provisions are an 
important part of any whistleblowing 
scheme. The overwhelming majority 
of whistleblowers report internally 
and Australian whistleblowing laws 
prioritise internal disclosure accordingly. 
However, avenues for making disclosures 
externally—whether to the media, 
politicians, or other relevant groups—are 
necessary for circumstances where 
internal reporting proves fruitless or is not 
appropriate. External disclosure channels 
are a critical safety-valve; many high-profile 
whistleblowers have been required to go 
public when internal avenues fail. Such 
channels also recognise the proper role 
of journalists and politicians in ensuring 
accountability for wrongdoing.
 
Weak whistleblower protections are 
anathema to us as participants in our 
democracy. Currently, the external and 
emergency disclosure provisions in the 
PID Act are complex and confusing. 
They expose a whistleblower who wants 
to disclose externally to considerable 

Jade Tyrrell
SENIOR ASSOCIATE IN COMMERCIAL  LITIGATION & EMPLOYMENT, PRO BONO COORDINATOR
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SENIOR ASSOCIATE IN COMMERCIAL  LITIGATION & EMPLOYMENT, PRO BONO COORDINATOR
Protecting and empowering whistleblowers 

to speak up to the media in appropriate 
circumstances is a core component of press 

freedom...

“

risk; not only might the whistleblower 
find themselves without the PID Act’s 
shield against reprisal, but they could 
face criminal prosecution under secrecy 
laws (and not benefit from the PID Act’s 
immunity provisions). The ongoing 
prosecutions of war crimes whistleblower 
David McBride and tax office 
whistleblower Richard Boyle are stark 
proof of the failure of these provisions. 
Accordingly, it is imperative that external 
and emergency disclosure provisions are 
reformed.
 

This government has affirmed its 
commitment to press freedom—a 
welcome change after the prior 
government oversaw raids on ABC and 
News Corp. Protecting and empowering 
whistleblowers to speak up to the media 
in appropriate circumstances is a core 
component of press freedom. The public 
disclosure provisions in the PID Act must 
be revised.
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Harry Stratton
BARRISTER, ONE ESSEX COURT
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If you could change one 
particular section or regulation, 
what would it be?

I would overturn the rule in Bonnard 
v Perryman [1891] 2 Ch 269 and allow 
judges to grant interim injunctions against 
defamatory publications.

Why does this section or 
regulation need to be changed?

Interim injunctions exist to prevent 
irreparable harm. Defamatory publications 
represent such a harm. Once a false 
accusation is aired to the world, the 

toothpaste is out of the tube. This is 
undeniably so in the age of social media. 
Irrespective of what a court finds later, there 
will always be a cloud of suspicion hanging 
over an individual, for which damages are 
inadequate: compensation for reputational 
harm and emotional distress is difficult to 
calculate and, in NSW, artificially capped. 
A person should be entitled to a fair trial 
to defend their reputation in court, not a 
trial by media where tabloid journalists are 
judge and jury. 

Interim injunctions exist to prevent 
irreparable harm. Defamatory publications 

represent such a harm. This is undeniably so in 
the age of social media.

“
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Harry Stratton
BARRISTER, ONE ESSEX COURT

If you could change one 
particular section or regulation, 
what would it be?

Australia must sign and ratify the Treaty 
on the Prohibition of Nuclear Weapons 
(TPNW). The power to enter into treaties 
is an Executive power within section 61 of 
the Constitution.   

Why does this section or 
regulation need to be changed?

The devastating destructive capacity of 
nuclear weapons was demonstrated in 
Hiroshima and Nagasaki in 1945. Yet there 
remains no universal rule of international 
law which prohibits nuclear weapons.   

In 2022, the risk of nuclear conflict has 
heightened. There are approximately 
13,000 nuclear weapons currently in 
existence. More than 90 per cent of these 
are in the possession of Russia and the 
United States. To date 91 states have 
signed the TPNW, which entered into 
force in January 2021. This created a rule 
of treaty law binding on the states party to 

the TPNW. The Albanese Government has 
committed to sign and ratify the TPNW 
but has yet to do so.  

The goal of the TPNW is to establish 
a comprehensive and universal rule 
banning the testing, transfer, and use of 
nuclear weapons in the same manner 
that biological and chemical weapons are 
universally prohibited under international 
treaty and custom. Australia must urgently 
reaffirm its leadership in disarmament and 
arms control and its commitment to a 
world without nuclear weapons by signing 
and ratifying the TPNW.   

Suzanne Varrall is a Scientia PhD Scholar 
& Teaching Fellow at the School of Global 
and Public Law, UNSW, and an Associate at 
the Australian Human Rights Institute.

Suzanne Varrall
SCIENTIA PHD SCHOLAR, SCHOOL OF GLOBAL AND PUBLIC LAW, UNSW
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Australia must urgently 
reaffirm its leadership 
in disarmament and 
arms control... “
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Richard Prangell
PRINCIPAL SOLICITOR, VIRIDIAN LAWYERS
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If you could change one 
particular section or regulation, 
what would it be?

Amend the Corporations Act 2001 (Cth) 
s 127(1)(c) (Corporations Act) to remove 
the words “who is also the sole company 
secretary”. This would allow sole directors 
(ie. a directors of a company with only one 
director) to execute documents regardless 
of whether they are also registered as the 
company secretary.

Why does this section or 
regulation need to be changed?

The legal profession in this country are, 
as a whole, incredibly fond of deeds. The 
use of deeds where in other jurisdictions 
a contract might suffice, has some helpful 
benefits, but where post-COVID, fewer and 
fewer clients are willing to physically come 
into the office to sign paperwork, they 
substantially complicate execution. 

We’ve had some helpful amendments to 
the laws governing remote and electronic 
execution of documents over the past 

couple of years, but there have been some 
oversights. Under s 127 of the Corporations 
Act, for a proprietary company that has 
only a sole director, that director must 
also be the company secretary in order to 
execute a document in the form of a deed.

Today, the vast majority of new small 
companies are registered online by 
individuals, and very few new directors are 
aware of this obligation. The result is both 
a proliferation of executed but potentially 
unenforceable deeds, and countless 
small business owners finding themselves 
unable to complete important paperwork 
at a crucial moment.  
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...the vast majority of 
new small companies 
are registered online...
very few new directors 
are aware of this 
obligation. “
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Richard Prangell
PRINCIPAL SOLICITOR, VIRIDIAN LAWYERS

If you could change one 
particular section or regulation, 
what would it be?

I would expand the anti-discrimination 
provisions within s 351(1) of the Fair Work 
Act 2009 (Cth) (Fair Work Act) to include 
a protections against discrimination 
on the basis of an irrelevant criminal 
record. I would further remove the 
exemption under s 351(2)(a) which only 
enlivens protection under this part if the 
discrimination is unlawful in the place 
where it happened.

Why does this section or 
regulation need to be changed?

The Fair Work Act does not offer any 
protection for current or prospective 
employees from discrimination on the 
basis of an irrelevant criminal record.
This means that job applicants may 
be excluded in recruitment or current 
employees may be terminated once an 
employer becomes aware of a criminal 
conviction, regardless of its relevance to 
the job.

 
While it is reasonable (and lawful) for 
an employer to refuse or terminate 
employment in situations where serious 
criminal offending is inconsistent with 
the inherent requirements of a job, 
the Fair Work Act does not exempt 
irrelevant criminal records for subjectively 
less serious offenses. Convictions for 
small quantity drug possession, traffic 
infringements, minor assaults and other 
summary offences therefore cause a 
considerable disadvantage for jobseekers 
that would otherwise be suitable for 
employment. The jurisdictional carve 
out under this section is also in need of 
amendment. In New South Wales under 
the Anti-Discrimination Act 1997, there is 
no protection against discrimination on 
the basis of an irrelevant criminal record, 
whereas over the border in Canberra there 
is protection under the ACT’s omnibus 
Discrimination Act 1991.

As a Federal law, the Fair Work Act should 
seek to harmonise, rather than entrench 
all inconsistencies in discrimination law 
between the States and Territories.

Katie Green
MANAGING SOLICITOR, LEGAL ASSISTANCE, NSW BAR ASSOCIATION
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If you could change one 
particular section or regulation, 
what would it be?

Australia’s data security laws are weak and 
not fit for purpose. They are so sloppy that 
recent major data breaches could have 
been avoided with protections as simple 
as multi-factor authentication.

In today’s connected world, breaking 
news is streamed live into the palm of our 
hands in seconds. The dark side to that 
connectivity is that the minute details 
of our personal lives are increasingly 
collected and stored by governments and 
corporations. 

Many of us are disturbed to see significant 
data breaches of our personal details and 
sensitive health data. The recent Medibank 
and Optus mass data breaches prove that 
the system is failing catastrophically and 
Australians need stronger protections to 
guard their data.

Like many corporations, Medibank 
promises to store members information 

securely and to have a range of security 
controls in place. They claim that their 
employees and contractors regularly 
receive targeted privacy training. They 
claim to keep personal information for 
only as long as it is required in order to 
provide their members with products and 
services or to legitimately comply with 
their business and legal obligations. But 
if they followed those practices, how was 
their security breached? 

It’s convenient for Australian companies 
to cry that they are the victims of a global 
hacking war. But that is a distraction.

Data security costs money and requires 
commitment. While some international 

G eorge Newhouse
DIRECTOR, NATIONAL JUSTICE PROJECT
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The Privacy Act just 
doesn’t encourage 
the prompt and 
efficient notification 
of data breaches.

“
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DIRECTOR, NATIONAL JUSTICE PROJECT

cybercriminals are becoming more 
technically adept, our nation’s data 
security practices have been so sloppy 
that recent major data breaches could 
have been avoided altogether if simple 
practices like multi-factor authentication 
were in place. One reason for these failures 
is that Australian privacy law is weak and 
our laws don’t motivate corporations 
and governments to take cybersecurity 
seriously.

The Morrison government sat on a Privacy 
Act review for two years. Now is the time 
for action. The Medibank, Optus and 
NDIA mass data breaches demand urgent 
rights-based law reform, in addition to the 
increased penalties recently introduced by 
the Albanese Government. These reforms 
can be summarised in a five-point plan, 
including an individual right:

1. To make informed decisions before 
consenting to the use of personal 
data.

2. To know when your data may have 
been accessed or misused.

3. To sue when your data has been 
accessed or misused.

4. To withdraw your consent to the use 
of your data.

5. To demand removal of your data 
from databases, including automatic 
removal when no longer required by 
law.

The Privacy Act just doesn’t encourage the 
prompt and efficient notification of data 
breaches. When a data breach occurs 
not all corporations are open with those 
affected, their communications about 
the breaches can obscure the extent of 
the breach and they rely on secrecy and 
confusion about what information has 
been taken to either fail to notify or to 
delay notifying individuals affected.

In the UK an individual can sue for a 
breach of their privacy. In Australia many 

corporations rely on judicial uncertainty 
about consumer rights to minimise the 
risks to their bottom line. This is one of 
many weaknesses of our system that must 
change.

Individuals need to understand which of 
their personal details are being harvested 
and how they will be used by businesses 
or governments, and they need to have 
the right to withdraw their consent to the 
use of their data.

Businesses should be forced to delete 
data when it is no longer required or 
when individuals demand that their data 
is removed from databases and finally, 
the Federal Government must legislate a 
common law right to sue for an invasion 
of privacy where data is accessed and the 
holder has not taken reasonable steps to 
protect it.

The world is fast and connected but the 
absolute safekeeping of sensitive personal 
data is critical to business survival in the 
21st century. A legislated, individual rights-
based approach might just encourage 
that change.

George Newhouse is an adjunct 
professor of law at Macquarie University 
and a member of the legal team who 
are investigating a class action into the 
Medibank data breach and a director of 
the National Justice Project.

...the absolute 
safekeeping of 
sensitive personal 
data is critical to 
business survival in 
the 21st century.

“
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J em Punthakey
SENIOR ASSOCIATE, PHI FINNEY MCDONALD

If you could change one 
particular section or regulation, 
what would it be?

I would adopt in the federal and state class 
action regimes measures that require 
the Court to publish key aspects of a 
settlement under s 33V of the Federal 
Court of Australia Act 1976 (Cth) or 
equivalent state provisions. 

Why does this section or 
regulation need to be changed?

The scrutiny of class actions by the 
legislature, judiciary, academia, legal 
practitioners, media and the public 
has contributed to the development of 
jurisprudence and the accessibility of 
information about class action outcomes 
to the Court, practitioners, litigation 
funders, group members, academia and 
the general public.  

The Court should be loathe to make 
confidentiality orders over the information 
below and should require such information 
to accompany an application for approval 

of a settlement. In the decision approving 
a settlement, or otherwise resolving a 
representative proceeding, the Court 
should publish the following information: 

• the date the proceeding 
commenced; 

• the estimated number of group 
members before opt out; 

• the number of valid opt-outs; 
• the number of registered group 

members; 
• the number of funded and unfunded 

group members; 
• the identity and location of the 

funder; 
• the amount of security for costs paid; 
• the estimated value of the claims 

at the outset and at the time of 
settlement; 

• the settlement sum and any non-
monetary relief; 

• the funding commissions payable 
under funding agreements (%); 

• the total amount of the funding 
commission (and % of the gross 
settlement sum) that the funder 
would be paid: (a) pursuant to its 
contractual entitlements under the 

C
LA

SS A
C

TIO
N

S



21 21 

J em Punthakey
SENIOR ASSOCIATE, PHI FINNEY MCDONALD

funding agreements, (b) following a 
funding equalisation order (if one is 
sought), and (c) following a common 
fund order (if one is sought), as the 
case may be;  

• total costs broken down into legal 
fees, counsel’s fees, expert fees and 
other disbursements; 

• any costs orders paid in the 
proceedings; 

• payments to lead applicants (their 
claims and recognition payments); 

• other reimbursements and payments, 
including pursuant to cy-près orders; 

•  the average payment to all group 

members, funded group members 
and unfunded group members (and 
the % of the gross settlement sum); 
and  

• the number of group members who 
reached compromises, executed 
releases or covenanted not to sue 
during the class action, the estimated 
value of their claims and the value 
of such releases (aggregated and 
anonymised).  

The scrutiny of class actions...has contributed 
to the development of jurisprudence and the 

accessibility of information about class action 
outcomes to the Court, practitioners, litigation 

funders, group members, academia and the 
general public. 

“
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B lake Osmond
RENEWABLE ENERGY AND INFRASTRUCTURE LAWYER, PwC

If you could change one 
particular section or regulation, 
what would it be?

The NSW Parliament should enshrine 
the NSW Renewable Energy Target into 
legislation.

Why does this section or 
regulation need to be changed?

The new Federal Labor Government 
has led the way in ensuring Australia’s 
Renewable Energy Targets are enshrined 
in legislation. 
 
However, the NSW Renewable Energy 
Target remains only a policy position of the 
NSW Government. This means it can be 
subject to change at any time. 
 
Strong renewable energy targets are 
the very foundation of strong renewable 
energy policy, as targets set clear 
parameters for how quickly greenhouse 
gas emissions from electricity generation 
must be reduced. 
 

Enshrining the NSW target in legislation 
would provide certainty to investors that 
there will not be quick policy changes and 
send a clear message about the urgency 
of the energy transition. 
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...the NSW Renewable 
Energy Target remains 
only a policy position of 
the NSW Government. 
This means it can be 
subject to change 
at any time. “
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Owen Nanlohy
BARRISTER AT THE VICTORIAN BAR AND LEVEL 22 CHAMBERS, SYDNEY

The Victorian Group Costs Orders regime 
for class actions contained in s 33ZDA 
of the Supreme Court Act 1986 (Vic) 
represents a paradigm shift away from the 
historic criminal and tortious prohibition 
on champerty that once prevented 
solicitors from sharing in the proceeds of a 
successful settlement or judgment. 

While it is too early to speculate on the 
outcomes for group members in the 
cases in which the Victorian Supreme 
Court has ordered a GCO, one thing is 
clear: the hypothetical mean and median 
returns (at least in shareholder class 
actions) to group members in GCO cases 
are likely to be substantially higher than 
alternative funding models where legal 
fees and a funder commission are paid 
from settlement or judgment proceeds. In 
this sense, the GCO regime is facilitative 
of two things. First, greater competition in 
the funding landscape as both firms and 
funders compete for cases. Second, and 
linked to the first, it can be expected that 
successful group members will obtain 
higher returns on either a GCO model or 
a traditional CFO and legal fees model 
as the rates at which funding is offered 

are reduced by reference to increased 
competition. 

However, while greater group member 
returns facilitate the access to justice 
objective of the Part 4A regime, there is 
an indissoluble conflict at the core of the 
GCO regime which should at least be 
exposed to scrutiny if the enactment of 
cognate provisions in the Supreme Court 
Act 1970 (NSW) and in Part IVA of the 
Federal Court of Australia Act 1976 (Cth) is 
to be considered. 
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Ultimately, the 
introduction of GCOs 
in NSW and in the 
federal jurisdiction 
is likely to facilitate 
proportionately higher 
group member 
returns... “
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Owen Nanlohy
BARRISTER AT THE VICTORIAN BAR AND LEVEL 22 CHAMBERS, SYDNEY

The critical question for legislators 
is how to manage the tension that 
inheres between a lawyer’s duties with 
the commercial imperative of realising 
profit while simultaneously diminishing 
the financial exposure a firm takes on in 
running a GCO case. It can be readily 
seen that a firm, exposed to running a 
class action trial for example, may seek a 
settlement of a proceeding that may not 
be as advantageous to group members 
as a theoretical future judgment, but 
will provide a profit to the law firm on a 
GCO that is greater than the estimated 
return on a fees model while also ending 
the continuing risk of running the case. 
While there are obviously proper bases 
for preferring settlement, including the 
benefit of certainty and reduced burden 
on judicial resources, the tension created 
by a firm wanting to realise its interest 
in the GCO as against greater group 
member return is not easy to reconcile. 

In part, this tension can be managed by a 
combination of proper judicial supervision 

of the GCO rate under cognate provisions 
to s 33ZDA(3), the proper discharge 
of the law firm’s obligations under the 
relevant civil procedure legislation to 
keep costs proportionate, and a review 
of proportionality of any windfall at a s 
33V application. If this is the mechanism 
to manage the tension at the heart of 
the regime, then lawyers seeking GCOs 
should be realistic that GCO cases will not 
and should not deliver disproportionate 
returns. 

Ultimately, the introduction of GCOs in 
NSW and in the federal jurisdiction is likely 
to facilitate proportionately higher group 
member returns, provided practitioners 
actively and consciously manage the 
conflict that exists when a GCO is 
sought and ordered. For this reason, 
the introduction of cognate legislation 
should be actively considered in both 
jurisdictions.”   

...the hypothetical mean and median returns 
(at least in shareholder class actions) to 

group members in GCO cases are likely to be 
substantially higher than alternative funding 

models...

“
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If you could change one 
particular section or regulation, 
what would it be?

The Workplace Surveillance Act 2005 
(NSW) (WS Act) must be reformed to 
protect workers and remain relevant 
and adapted to the widespread use 
of advanced and comprehensive 
surveillance in workplaces. 

Why does this section or 
regulation need to be changed?

Workplace surveillance is becoming 
increasingly advanced and widely used 
across workplaces to monitor and gather 
information on the behaviour and activities 
of workers. The WS Act, which governs 
surveillance of workers by employers in 
New South Wales, is not fit for 21st century 
workplaces. 

The WS Act fails to recognise the power 
imbalance between employers and 
workers.  Under the WS Act, employers 
have broad powers to monitor workers 
with very few protections. On the other 

hand, workers have no avenue to object to 
unreasonable surveillance and monitoring 
by their employers.   

The WS Act must be reformed as follows: 

• workers should be consulted on the 
introduction of surveillance in the 
workplace.

• workers should have mechanisms 
through which they are able to 
question/dispute the need or purpose 
of surveillance.

• the data must only be used for the 
purposes that it was introduced.

• processes must be in place to prevent 
unauthorised access, distribution of 
the information/data attained through 
surveillance.
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Workplace surveillance 
is becoming 
increasingly advanced 
and widely used across 
workplaces... “
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Jamila Gherjestani
DIVISIONAL MANAGER, INDUSTRIAL RELATIONS, HEALTH SERVICES UNION

If you could change one 
particular section or regulation, 
what would it be?

I would repeal s 22B of the Bail Act 2013 
(NSW).

Why does this section or 
regulation need to be changed?

Section 22B states that, following 
conviction but before sentence, an 
offender who “will be sentenced” to 
full-time imprisonment must have their 
bail revoked/refused, unless “special or 
exceptional circumstances” exist. The 
rationale for the amendment was that 
there had been “three recent bail matters 
that were out of step with community 
expectations”.

It was already the case that, following 
conviction, a person facing a sentence of 
full-time imprisonment would usually not 
be released on bail: s 18(i) mandates that 
the court is to take the likelihood of full-
time custody into account when making a 
bail decision.

Section 22B requires the court to reach 
a determination that an offender “will” 
be sentenced to a term of full-time 
imprisonment. A bail application is not 
an appropriate forum for a court to reach 
such a determination.

Apart from being poorly drafted and 
unnecessary, s 22B also hampers the 
prospect of accused persons pleading 
guilty: why plead guilty if you are going to 
be taken immediately into custody? The 
government has thus further undermined 
its ineffective ‘Early Appropriate Guilty 
Pleas’ scheme introduced with much 
fanfare in 2018.

Kieran Fitzgerald
BARRISTER, WARDELL CHAMBERS
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If you could change one 
particular section or regulation, 
what would it be?

I would amend the Criminal Procedure Act 
1986 (NSW) to require prosecutors in the 
Local Court to disclose all material which 
might assist the defendant.  

Why does this section or 
regulation need to be changed?

In NSW there are two standards of 
prosecutorial disclosure. 

In the higher courts there is a statutory 
requirement for full disclosure. This 
compels disclosure of all material held 
by investigating police and the DPP 
which might undermine the credibility of 
witnesses or otherwise assist the accused. 

Most criminal matters however are heard 
in the Local Court, where there is no 
such statutory direction. While there is an 
underlying common law obligation it is not 
widely understood and often operations 
ineffectively. 

It is common for police prosecutors 
to decline to provide criminal histories 
of witnesses (and important related 
documents such as statements of facts 
and COPS entries without which proper 
cross examination is often impossible) and 
to make highly questionable assessments 
of whether material ‘might’ assist the 
defendant. 

Bradley v Senior Constable Chilby [2020] 
NSWSC 145 is an example of police 
flagrantly failing to uphold their common 
law obligation of disclosure. 

Statutory reform is needed to avoid further 
miscarriages of justice and to ensure 
defendants in our summary justice system 
no longer receive second rate criminal 
justice. 
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Statutory reform is 
needed to avoid further 
miscarriages 
of justice... “
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BARRISTER, BLACK CHAMBERS

If you could change one 
particular section or regulation, 
what would it be?

Amend s 122.4 A (1) (d)(i) of the Criminal 
Code Act 1995 (Cth) (Code) so that a 
journalist’s communication of secret or 
top-secret information is not an offence 
unless it poses a real threat to the security 
or defence of Australia or causes harm to 
Australia’s interests.

Why does this section or 
regulation need to be changed?

Potentially, the threat of prosecution for 
an offence under s 122.4A of the Code 
a disincentive for journalists and their 
publishers disclosing information with a 
security classification of secret or top-
secret, even if the disclosure is in the 
public interest. Under s 122.5(6) of the 
Code, the defendant bears the evidential 
burden of proving that the person 
reasonably believed that the disclosure 
was in the public interest and that the 
disclosure is not an offence under the 

national security legislation named in s 
122.5(7).

Currently, s 122.4A(1)(d)(i) of the Code 
creates an offence of publishing or 
otherwise communicating information 
with a security classification of secret or 
top secret, even if the communication 
poses no real threat to the security or 
defence of Australia or causes no harm to 
Australian’s interests. There should be no 
offence under s 122.4A(1) (d)(i) of the Code 
if no real threat exists.

Tamira Stevensen
COMMERCIAL LAWYER, STEVENSEN BUSINESS LAWYERS
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If you could change one 
particular section or regulation, 
what would it be?

I would amend the Local Government Act 
1993 (NSW) (the Act) by deleting ss 227, 
230(1), 282(2), 290 & 295, leaving only one 
method of electing Mayors: the direct, 
popular vote of residents on election day. 

Why does this section or 
regulation need to be changed?

Of the 128 NSW Councils, only 35 have 
popularly elected Mayors. The remaining 
93 (73%) are elected by the new 
Councillors at their first meeting after the 
poll is declared— and after the factional 
deals are done behind closed doors within 
the dominant Party. 

When we vote at State and Federal 
elections, we know the names of the 
candidates for Premier and Prime Minister. 
But the vast majority of NSW residents 
have no idea who will wear the Mayoral 
chains when they vote on election day. 

The current “2-way system” of Mayoral 
selection won’t change unless the Act 
is amended. Changing from a Mayor 
selected by Councillors to a popularly 
elected Mayor requires a motion by 
sitting Councillors for a “constitutional 
referendum.” Party politics and personal 
ambition typically ensure this won’t 
happen. 

Removing Councillor-elected Mayors from 
the Act is not just about uniformity. It’s 
about transparency and the truism that 
democracy is best served when the entire 
community has a direct say in electing 
their political leaders at all levels - Federal, 
State and Local. 
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...democracy is best 
served when the entire 
community has a direct 
say in electing their 
political leaders... “
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If you could change one 
particular section or regulation, 
what would it be?

I would abolish subsection 500(6L) of the 
Migration Act 1958 (Cth), which imposes 
a fixed time limit on the Administrative 
Appeals Tribunal in some visa cases.

Why does this section or 
regulation need to be changed?

A Delegate of the Minister may refuse or 
cancel a person’s visa because they do 
not satisfy the ‘character test’. That person 
may apply to the Administrative Appeals 
Tribunal for review of that decision. 
However, s 500(6L) of the Migration Act 
provides that, unless the Tribunal has 
made a decision on the application within 
84 days of when the person was notified 
of the Delegate’s decision, the Tribunal 
is taken to have affirmed the Delegate’s 
decision.

Decisions on the cancellation or 
refusal of visas can be exceptionally 
complicated. Even if a person does not 
pass the ‘character test’, the Tribunal must 
determine whether there is another reason 
why the person should nonetheless 
be allowed to remain in Australia. This 
can include examination of a person’s 
physical or psychological health; evidence 
from friends and family; review of their 
criminal record; and consideration of the 
circumstances in their country of origin, 
including potential persecution. These 
complex decisions should not be subject 
to a fixed timetable which cannot be 
extended even in the most compelling 
circumstances.

Douglas McDonald-Norman
BARRISTER, EIGHT SELBORNE

A
C

C
ES

S 
TO

 JU
ST

IC
E

IM
M

IG
R

AT
IO

N
 L

A
W



32 

Nikhil Mishra
LAWYER

A
C

C
ESS TO

 JU
STIC

E

If you could change one 
particular section or regulation, 
what would it be?

I would replace the words “work of equal 
or comparable value” with “work of 
equal or comparable social, economic or 
political status” throughout Part 2-7 of the 
Fair Work Act 2009 (Cth) (FW Act).  

Why does this section or 
regulation need to be changed?

The equal remuneration jurisdiction 
was designed by the previous Labor 
Government to provide a mechanism 
for women to achieve pay parity. In the 
FW Act era only one equal remuneration 
application has been successful (see [2011] 
FWAFB 2700). Throughout the handful of 
equal remuneration applications made, 
the Fair Work Commission has adopted 
a black letter approach to interpreting 
the term “equal or comparable value”. 
However, the gender-segregated reality 
of Australia’s lower paid industries means 
that it is often difficult for applicant unions 
or individuals to find a comparator male 

dominated industry. This is because the 
Commission has not accepted arguments 
that predominantly blue collar, male 
industries can be compared with health 
and care industries in which females make 
up the majority of participants. 

By departing from the phraseology of 
“value”, the equal remuneration jurisdiction 
could take into account broader causes of 
pay disparity including recognising aspects 
of gender segregation throughout a number 
of industries. The proposed amendments 
to Part 2-7 can ease the comparator test 
and bring equal remuneration orders 
within reach for low paid women. 
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By departing from the 
phraseology of “value”, 
the equal remuneration 
jurisdiction could take 
into account broader 
causes of pay 
disparity. “
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LAWYER

If you could change one 
particular section or regulation, 
what would it be?

I would amend the Workplace Surveillance 
Act 2005 (NSW) (the Act) to (a) introduce 
a procedure allowing an employee to 
access surveillance data obtained by an 
employer about them, and (b) allowing 
unions to request information about an 
employer’s surveillance policies. 

Why does this section or 
regulation need to be changed?

With the advent of the COVID-19 
pandemic and the rise of new (and 
likely, permanent) ‘work from home’ 
arrangements in New South Wales, there 
is an increasing need to have workplace 
surveillance laws that are fit for purpose. 
Workplace surveillance, unsurprisingly, 
is on the rise as employers take steps 
to monitor the performance of their 
employees through new means in the 
post-pandemic world. 

While limited surveillance for the 

purpose of monitoring performance is 
not unreasonable per se, it has serious 
potential to be misused. This being the 
case, it is important that employees have 
access to the surveillance data collected 
by employers and unions have a right to 
request workplace surveillance policies. 

Firstly, this will reduce ‘information 
asymmetry’ whereby employees 
and unions have little insight into the 
surveillance practices of employers. 

Secondly, it will promote employer 
compliance by extending oversight over 
their surveillance data collection practices, 
allowing employees and unions to raise 
complaints where there has been a breach 
of the requirements in the Act. 

Lewis Hamilton
PRESIDENT, NSW LABOR LAWYERS
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...there is an increasing 
need to have workplace 
surveillance laws that 
are fit for purpose. “
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If you could change one 
particular section or regulation, 
what would it be?

Subsection 4(11)(a1) of the Long Service 
Leave Act 1955 (NSW) (LSL Act) ought 
to be changed to expressly provide that 
unpaid parental leave counts as service 
under the LSL Act.  

Why does this section or 
regulation need to be changed?

The provision needs to be changed 
because it has been construed as 
meaning that unpaid parental leave does 
not count as service for the purposes 
of long service leave. This construction 
is misguided because unpaid parental 
leave is a National Employment Standards 
entitlement that is incorporated as a term 
by the Fair Work Act 2009 (Cth) into the 
contracts of all national system and non-
national system employees. This leave 
should therefore arguably be considered 
an absence under the terms of a worker’s 
employment. Section 4(11)(a1)(i) of the LSL 
Act deems that such absences count as 

service for the purposes of that Act.  

An amendment to the LSL Act in line 
with s 12(2)(d) of the Long Service Leave 
Act 2018 (Vic) would clarify that unpaid 
parental leave counts as service for the 
purposes of long service leave in NSW. 
The purpose of the LSL Act is to provide 
long serving employees with an extended 
respite from work. Workers should not 
have that respite deferred because they 
spend time at home when their kids are 
born. 

LO
N

G
 SERV

IC
E LEAV

E

Workers should not 
have that respite 
deferred because they 
spent time at home 
when their kids are 
born. “
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Cian Galea
DIVISION ORGANISER, NATIONAL TERTIARY EDUCATION UNION

If you could change one 
particular section or regulation, 
what would it be?

I would repeal section 54.11 of the Aged 
Care Act 1997 (Cth) (Aged Care Act). 

Why does this section or 
regulation need to be changed?

This provision was controversially 
included in the Aged Care Act in 
amending legislation – the Aged Care 
and Other Legislation Amendment (Royal 
Commission Response) Bill 2022 (Aged 
Care Royal Commission Response Bill) 
introduced by the new Albanese Federal 
government in its first sitting week on 27 
July 2022. It moved through the Senate 
without amendment and was passed by 
the House of Representatives on 2 August 
2022. 

Providing civil and criminal immunity 
to aged care providers in situations 
involving the use of restrictive practices, 
the inclusion of schedule 9 in the Aged 
Care Royal Commission Response Bill 

had been strongly opposed by aged care 
advocates and lawyers. Those opposing 
the legislation said it was wrong to give 
more power to aged care providers, 
many of whom had had a long and well-
documented track record of neglect, 
poor treatment and abuse of the people 
in their care and particularly in the use of 
restrictive practices. 

The provision was included to address an 
apparent concern – voiced by the former 
Federal government when attempting 
to pass similar legislation in the previous 
parliament – that, due to different models 
of legislation in some states and territories, 
there is uncertainty identifying who 
has the lawful authority to consent to 
restrictive practices.    

Catherine Henry
PRINCIPAL, CATHERINE HENRY LAWYERS
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If you could change one 
particular section or regulation, 
what would it be?

I would amend the Privacy Act 1998 (Cth) 
and the Privacy and Personal Information 
Protection Act 1998 (NSW) to restrict the 
use of facial recognition technology and 
require that any technology used be 
licensed by privacy regulators. 

Why does this section or 
regulation need to be changed?

In June 2022, the Office of the Australian 
Information Commissioner (OAIC) 
confirmed it had opened a probe into 
facial recognition technology, focusing on 
how retailers handle customers’ personal 
information.  This followed revelations 
about the use of facial recognition 
technology by The Good Guys, Kmart and 
Bunnings.

Facial recognition technology is 
typically used with AI algorithms and 
has repeatedly failed to ensure a basic 
standard of equality, particularly by 

showing discriminatory tendencies 
towards people of colour.

In October 2022, the NSW Police Minister 
gave evidence to a NSW Parliament 
budget estimates hearing suggesting that 
police will consider expanding the use of 
technology, and to use it for “predictive 
policing”. 

Widespread and unregulated use of 
facial recognition technology will, 
perhaps unwittingly, enable and deliver a 
surveillance state.

Current Australian laws have simply not 
kept pace with these technologies.  There 
has been a “drift towards self-regulation 
in the technology sector, as laws and 
regulators have not effectively anticipated 
or responded to new technologies.

Use of facial recognition technology 
should be regulated and only used where 
licensed by privacy regulators.
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Stephen B lanks
NSW COUNCIL FOR CIVIL LIBERTIES

If you could change one 
particular section or regulation, 
what would it be?

I would amend section 2(2)(d) of the Law 
Reform (Miscellaneous Provisions) Act 1944 
(NSW) to permit families of deceased dust 
disease victims to recover all damages 
that would have been available to the 
victim if they were still alive.

Why does this section or 
regulation need to be changed?

Section 12B of the Dust Diseases Tribunal 
Act 1989 (NSW) enables the estate of a 
victim whose death has been caused by a 
dust-related condition to recover damages 
for non-economic loss if the proceedings 
were commenced during the victim’s 
lifetime. However, the families of victims 
who did not commence proceedings 
during the lifetime of the deceased are 
not protected by this provision. Younger 
victims with substantial lost earning 
capacity are also adversely affected. In 
order to preserve the full value of their 
claim, victims are frequently required to 

undergo traumatic death bed hearings so 
that they can finalise proceedings before 
they die.

David P ink
SOLICITOR, BEILBY POULDEN COSTELLO
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I would...permit 
families of deceased 
dust disease victims 
to recover all damages 
that would have been 
available to the victim if 
they were alive.

“
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If you could change one 
particular section or regulation, 
what would it be?

The legislature should amend Division 
6 of the ITAA 1936 (Cth) to remove the 
‘proportionate approach’ endorsed by 
the High Court in FCT v Bamford in the 
interpretation of s 97 of the ITAA 1936. 
Instead, Div 6 should be amended to 
specify that the ‘quantum approach’ is the 
preferred approach.

Why does this section or 
regulation need to be changed?

Under s 97, a beneficiary of a trust estate 
will be assessed on their proportionate 
share of the net (taxable) income of the 
trust estate to which the beneficiary 
has been made presently entitled. 
The ‘net income of the trust estate’ is 
calculated under s 95 by working out the 
assessable income of the trust estate as 
if the trustee were a resident taxpayer in 
respect of that income. This, therefore, 
will include any net capital gains, which 
are included in ‘assessable’ pursuant 

to section 102-5 of the ITAA 1997 (Cth). 
Under the ‘proportionate approach’ the 
beneficiary’s s 97 amount is worked out 
by, first, working out their proportionate 
share of the income of the trust estate. 
That share is then applied against the net 
(taxable) income of the trust estate in 
order to determine the amount included 
in assessable income under s 97. What this 
means is that an income beneficiary who 
may have no entitlement to the proceeds 
of a capital gain of the trust estate could 
be presently entitled to a mere $1 of trust 
income. However, provided that the $1 
represents 100% of the income of the 
trust estate, the beneficiary’s 100% share 
will be applied against the net (taxable) 
income of the trust estate. As such, where 
the trust estate has made a capital gain of, 
say, $100,000, the beneficiary is taxable 
on the entire capital gain despite the fact 
that they will only receive a distribution 
of $1. It is my belief that this outcome is 
unfair, and that the ‘quantum approach’, 
which will only assess the beneficiary up 
to the distribution that they will actually 
receive (and the trustee on the amounts 
remaining), should instead be adopted 
through legislative change.
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Lachlan Ballard
LAW STUDENT, AUSTRALIAN NATIONAL UNIVERSITY

If you could change one 
particular section or regulation, 
what would it be?

I would amend the definition of gaming 
machine in s 4 of the Gaming Machines 
Act 2001 (NSW) (the Act) to include 
devices within video games that are 
designed for paying out money in the form 
of digitalised currency or digital goods. 

Why does this section or 
regulation need to be changed?

A gaming machine, as defined in the Act, 
is a device designed for the playing of a 
game of chance or a game that is partly 
a game of chance and partly a game 
requiring skill, and for paying out money 
or tokens or for registering a right to an 
amount of money or money’s worth to be 
paid. 

The requirement for the “pay out” to be in 
the form of an amount of money restricts 
excludes the conversion of money to 

currency or goods that are applied within 
the device or “video game” itself. Such 
designs are commonly referred to as “loot 
boxes” or “gacha”, which pay out currency 
or goods within a game, but are not 
themselves convertible into money.

The act of opening a loot box to pulling a 
gacha lever in a video game is very similar 
to playing a slot machine, whereby the 
uncertainty of the outcome and the blend 
of tension and release is addictive. 

Whilst gaming or slot machines are 
restricted to adults, loot boxes are aimed 
at users of all ages, including children. 
Changing the definition will remove the 
ability for children to gamble and will 
create licensing arrangements between 
the NSW Government and this lucrative 
industry.

Michael Rosser
LAW GRADUATE
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Jon Michie
BARRISTER, MARBURY CHAMBERS

If you could change one 
particular section or regulation, 
what would it be?

Sections 11, 31 and 52 of the Crimes 
(Appeal and Review) Act 2001 (NSW) need 
tweaking to allow successful defendants 
a right of appeal against a refusal to award 
them their professional costs.

Why does this section or 
regulation need to be changed?

Presently, sections 23, 42 and 56 of the 
Crimes (Appeal and Review) Act 2001 
provide a right of appeal to prosecutors 
against costs orders made against them. 
 

However, there is no equivalent right 
of appeal against a refusal to award 
professional costs to a successful 
defendant (for which application can be 
made pursuant to sections 213 and 214 of 
the Criminal Procedure Act 1986).

This inequity should be resolved by 
inserting provisions into the Crimes 
(Appeal and Review) Act 2001 permitting 
a successful defendant to appeal the 
decision of a Magistrate not to award 
costs for summary, committal and 
environmental offence proceedings. 
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...there is no equivalent right of appeal against a 
refusal to award professional costs 

to a successful defendant.

“
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Jon Michie
BARRISTER, MARBURY CHAMBERS

If you could change one 
particular section or regulation, 
what would it be?

Modernise Division 8 of Part IB of the 
Crimes Act 1914 (Cth) (Crimes Act) 
analogously to Part 2 of the Mental Health 
and Cognitive Impairment Forensic 
Provisions Act 2020 (NSW) (MHCIFPA). 

Why does this section or 
regulation need to be changed?

Division 8 of Part IB of the Crimes Act 
provides for a diversionary scheme for the 
disposition of summary Commonwealth 
criminal matters for defendants 
suffering mental illness or intellectual 
disability. Division 8 was introduced by 
an amendment which received assent 
on 17 January 1990 and has not once 
been amended in 32 years. The wording 
of the operative provision, s 20BQ, 
nearly matches its progenitor (the now 
repealed) s 428W Crimes Act 1900 (NSW), 
which was first introduced in 1983, later 
becoming s 32 of the Mental Health 
(Forensic) Procedures Act 1990 (NSW) and 

ultimately ss 12-17 of the MHCIFPA. 

In its 2006 report, the Australian Law 
Reform Commission recommended 
that the Australian Government initiate 
a comprehensive inquiry into issues 
concerning people with a mental illness or 
intellectual disability in the federal criminal 
justice system. That report also noted 
stakeholders’ views that orders made 
pursuant to Division 8 cannot be enforced 
and that the relevant definition of “mental 
illness” could preclude many people with a 
mental illness from being dealt with under 
these provisions.

Michael Pruscino
11th FLOOR ST JAMES’ HALL CHAMBERS
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Lucas Moctezuma
LAWYER

If you could change one 
particular section or regulation, 
what would it be?

I would repeal s 42 of the Companion 
Animals Regulation 2018 (NSW) (CAR), 
which requires greyhounds to be muzzled 
in certain circumstances.

Why does this section or 
regulation need to be changed?

Section 42 of the CAR is a discriminatory 
provision based on a flawed premise – that 
greyhounds are an inherently dangerous 
dog breed. It generally requires that 
greyhounds be muzzled when not on 
their owner’s property, unless they are 
registered, in a declared off-leash area and 
have successfully completed an approved 
greyhound re-training program.

Greyhounds are, by nature, sweet and 
loving animals. There is no biological or 
statistical basis to justify automatically 
treating them as vicious. All dogs are 
already subject to “dangerous dogs” laws, 
so there is no logical reason to impose an 

extra burden on greyhounds.

The muzzle requirement reinforces an 
outdated assumption that greyhounds 
are aggressive, significantly affecting 
the ability to rehome them once their 
racing careers finish. People would rather 
choose another breed, wrongly believing 
greyhounds to be dangerous, while new 
owners are inexplicably forced to undergo 
the expense of enrolling them in a re-
training program. 

While some greyhounds may be 
dangerous as a result of their treatment, 
this is no different to any other dog.

A
N

IM
A

L R
IG

H
TS

Section 42...is a 
discriminatory 
provision based on a 
flawed premise - that 
greyhounds are an 
inherently dangerous 
dog breed.

“
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Lucas Moctezuma
LAWYER

If you could change one 
particular section or regulation, 
what would it be?

Among the panoply of labour laws that 
could be readily and easily amended is s 
15A of the Fair Work Act 2009 (Cth) - the 
only substantive provision within the Morri-
son Government’s Omnibus Bill 2020 that 
was successfully legislated. The substantive 
part of the provision (s 15A(1)(a)) defines 
casual employment as: ‘an offer of employ-
ment made by the employer to the person 
is made on the basis that the employer 
makes no firm advance commitment to 
continuing and indefinite work according to 
an agreed pattern of work for the person’.

Why does this section or 
regulation need to be changed?

This clause redefines casual employment 
in accordance with the label or ‘offer of 
employment’ created by an employer, rather 
than the employment reality experienced by 
the parties*. The ‘label’ approach is a symp-
tom of formalist legal reasoning, applied by 
the High Court in the final Rossato decision, 

favouring the interests and convenience of 
employers and disentitling casuals of their 
entitlements (eg annual leave) stemming 
from their classification as ‘ongoing em-
ployees’.  A ‘realist’ approach, on the other 
hand, was favoured by two Full Benches of 
the Federal Court in the Skene and Rossato 
decision (prior to reaching the High Court). 
It enables a court to make a finding of 
ongoing employment on the basis of the 
context of employment such as advance 
commitments to ongoing work. Such a 
finding entitles formerly casual employees 
to the benefits of statutory entitlements (eg 
annual leave). Meanwhile, s 15A(4) expressly 
excludes a court from considering this reality 
of the employment relationship.  

Accordingly, s 15A as a whole might be 
repealed and amended by re-affirming the 
realist approach of the Full Bench of the 
Federal Court in Skene and Rossato (prior to 
the High Court Appeal). This approach de-
fines casual employment as the absence of 
advance commitments to ongoing work. A 
new s 15A might also contain a presumption 
of ongoing employment after 12 months of 
regular and systematic employment.

Eugene Schofield-G eorgeson
SENIOR LECTURER, UTS FACULTY OF LAW
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* See E Schofield-Georgeson, ‘Australian Industrial Legislation 2020’, Journal of Industrial Relations (2021) 63(3), 377, 382)
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Laurie Patton
FORMER JOURNALIST AND ADVISER TO HON FRANK WALKER QC, MP

If you could change one 
particular section or regulation, 
what would it be?

We should provide better legislative 
protections for whistleblowers and for 
the lawyers, journalists and others who 
render them assistance.  The discontinued 
prosecution of Bernard Colleary and 
the ongoing efforts to prosecute Julian 
Assange have highlighted the need to 
strengthen whistleblower laws.

Why does this section or 
regulation need to be changed?

Contrary to the assertions of his 
supporters, the Assange case is not 
fundamentally about press freedom. Prior 
to creating his WikiLeaks platform Assange 
was not a journalist. Rather, he was a 
globally renowned computer hacker, with 
a criminal conviction.

Assange is primarily charged with aiding 
and abetting Chelsea Manning who was 
convicted over her unauthorised release 
of classified military files. Had Assange 

assisted an Australian public official in the 
manner in which he is alleged to have 
assisted Manning he’d likely be subject to 
prosecution here. 

Likewise, Bernard Colleary was charged in 
relation to his involvement as a secondary 
player in the alleged unlawful disclosure of 
information.

This list is not necessarily exhaustive, 
but the following laws would need to be 
reviewed:

• National Security Information 
(Criminal and Civil Proceedings) Act 
2004 (Cth).

• Crimes Act 1914 (Cth).
• Australian Border Force Act 2015 (Cth)
• Corporations Act 2001 (Cth).
• Public Interest Disclosure Act 2013 

(Cth).
• The various state and territory 

whistleblower statutes. 

Laurie Patton is a public interest 
advocate, former journalist and one-time 
speechwriter / advisor for NSW Attorney-
General, the Hon Frank Walker, QC
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Laurie Patton
FORMER JOURNALIST AND ADVISER TO HON FRANK WALKER QC, MP
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John Nicholson SC
FORMER DISTRICT COURT JUDGE

If you could change one 
particular section or regulation, 
what would it be?

I would amend s 3A of the Crimes 
(Sentencing Procedure) Act 1999 (NSW) 
(the Act). 

Why does this section or 
regulation need to be changed?

Section 3A of the Act sets out seven 
subsections containing the purposes for 
which a court may impose a sentence on 
an offender.  The list does not cover the 
field of purposes but presumably those 
prescribed purposes are important to 
the government. Sub-section (b) sets out 
that a purpose of sentencing, being to 

“prevent crime by deterring the offender 
and other persons from committing 
similar offences”. Research shows that the 
imposition of specific sentences has no 
general deterrence effect. It is immoral to 
increase an appropriate sentence for the 
education and deterring of others. It is also 
non-effective. It increases an appropriate 
sentence to a higher plane within the 
range than is needed. I am for amending 
the sub-section by deleting the words 
“from committing similar offences”. 
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Legislation has a vital role to p lay in the elimination of racial 
discrimination and the enactment of this Bill is a fundamental 
step, a condition precedent, it could b e said, that must b e taken if 
Australia is to ratify the Convention. The common law provides 
few effective remedies against discrimination in the exercise of 
human rights, whether it is based on race or colour or on any other 
grounds. The proscribing of racial discrimination in legislative 
form will require legal sanctions. These will also make p eop le more 
aware of the evils, the undesirab le and unsociab le consequences of 
discrimination - the hurtful consequences of discrimination- and 
make them more obvious and conspicuous…In making racial 
discrimination unlawful, the Bill follows the definition used 
in the Convention. The Bill will thus make it unlawful for a 
p erson to do an act involving discrimination based on race, colour, 
descent or national or ethnic origin which impairs the enjoyment 
of fundamental rights and freedoms. The Bill will guarantee 


