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The Personal Injuries Bar Association’s response

to the Civil Justice Council’s Consultation

on the Procedure for Determining Mental Capacity in Civil Proceedings

1. The Personal Injuries Bar Association, “PIBA”, is one of the largest civil Specialist

Bar Associations with about 1,450 members. PIBA’s members practise in personal

injury law, including industrial disease and clinical negligence cases. They represent

both claimants and defendants.

2. Many PIBA members have considerable experience of litigation in the civil courts

involving parties who lack capacity, are close to the borderline of capacity or whose

capacity fluctuates, by reason of brain or psychiatric injury or illness.

3. Although many PIBA members also sit in a variety of part-time judicial and tribunal

roles at all levels (case managing, trying and determining cases across the full breadth

of the civil and other jurisdictions) our response to this consultation is based

principally on experience of personal injury work where: (i) most clients have

funding; and therefore (ii) most parties have representation; and (iii) those

representatives are very experienced in the need to consider their client’s capacity.

4. Our observations on the consultation and response to the 34 questions posed are as

follows:

Question 1: Do you agree that other parties to the litigation do not generally have any

legitimate interest in the outcome of the determination of a party’s current litigation

capacity?
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5. No. Litigation capacity does not exist in a vacuum.  Not only does litigation capacity

directly affect another party in many areas of the litigation process and the unfolding

of a claim, but it is also often linked to other forms of incapacity in particular around

management of funds and management of self. These are of critical importance in the

shaping of the quantum of a claim – lack of capacity to make decisions directly

impacts (for example) care and lack of capacity to manage finances etc means the

claimant will require Deputy support, the cost of which will fall to be paid by the

paying party.  Further when considering litigation capacity in isolation, in personal

injury cases in particular, the determination of a party’s current litigation capacity

affects:

5.1. Limitation. If a claimant lacks capacity then the 3 year limitation period (for

injury claims) is suspended for the period of incapacity – so essentially someone

who lacks litigation capacity will not face a limitation defence.

5.2. Ability to engage in litigation. For example, submitting to medical examination

requires a decision to do so.  If a claimant lacks litigation capacity they may also

lack capacity to consent to the medical examinations that will be required by both

parties in order to determine the extent of injury and level of quantum.

5.3. The amount of damages a claimant will receive in a personal injury case. If

a party is found to lack litigation capacity, they may also lack capacity to manage

their property and affairs and be a protected beneficiary. The CPR defines a

protected beneficiary as a “protected party who lacks capacity to manage and

control any money recovered by them or on their behalf or for their benefit in

proceedings” – CPR 21.1(2)(e). This means a mechanism for the management of

damages will have to be put in place. In low damages claims this can be

investment by the Court with required communication for receipt of funds

thereafter or setting up an approved Trust or management fund with suitable

protection in place. In multi-track cases it will lead to the involvement of the

Court of Protection and a professional deputy. The annual cost of deputyship is

likely to exceed £21,000.1 In the case of a young claimant, for example a 20-year-

old woman the multiplier is 75.75 leading to a future loss claim for just

professional deputyship costs exceeding £1.5 million. There will be other costs

1 PNBA Facts & Figures 2023/24 suggests annual costs of £20,855 + bond premium
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involved such as costs of making wills, making applications, changing deputy,

filing accounts etc. If there is doubt about a claimant’s capacity, or if capacity is

fluctuating, a defendant has a legitimate interest in the determination of the

claimant’s litigation capacity because of the significant financial impact if the

claimant also lacks capacity to manage their property and affairs. Folks v. Faizey

[2006] EWCA Civ 381 was a case decided prior to the Equality Act 2010 and the

subsequent changes to CPR 21. In that case both parties agreed that the claimant

lacked capacity to manage his property and affairs and the only issue was

litigation capacity and whether a litigation friend should be appointed. Lord

Justice Keene also recognised that there may be cases where the other party has

a legitimate interest in the outcome of a determination of capacity (at [26] of the

judgment).

5.4. Whether a matter can be validly resolved or not. CPR 21 provides that any

settlement involving a protected party, whether the protected party is a claimant

or defendant, must be approved by the court otherwise it is not valid. For

example, in cases where capacity is in doubt or fluctuating, or a party suspected

of lacking capacity considers they have capacity, the paying party may not obtain

a satisfactory discharge from liability if the matter is settled but not approved. To

avoid lingering uncertainties, it has become common in these circumstances for

parties to seek court approval of a settlement without a prior determination of the

capacity issue (following the approach taken in Coles v. Perfect [2013] EHWC

1955). Formal recognition of this “work around” approach could be useful in

enabling parties to achieve certainty of outcome in cases of marginal or disputed

lack of capacity or where capacity might be thought to fluctuate.

5.5. The extra costs of obtaining court approval. There are extra costs in relation

to an approval advice from Counsel and an additional hearing for approval.

5.6. Progression of court proceedings. If the other party is suspected of lacking

capacity but refuses to submit to a capacity assessment or have a litigation friend

appointed, this is likely to impede the progress of court proceedings, require

additional hearings and prevent resolution of the claim.

5.7. Interim steps in a claim. Any step taken in a claim will not be valid if one party

lacks capacity. Therefore, any admission of liability or interim payment or any
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step in the action will need Court approval to be binding if a party lacks capacity

– see Drinkall v. Whitwood [2004] 1 WLR 462 – this involved a minor but the

principle centres around lack of litigation capacity.

Question 2: Do you agree that the approach to the issue should be inquisitorial, with the

court ultimately responsible for deciding what evidence it needs to determine the issue?

6. The issue of capacity is one that is usually identified by lawyers acting for one party

or the other instead of being actively promoted by the parties. The issue does not

comfortably sit with an adversarial approach.  An inquisitorial approach is strongly

supported for the assessment of litigation capacity (if required).

7. It is important to recognise that the question of capacity is not always fixed in time

and the idea of a single point of determination of capacity being an end to the matter

is inappropriate. There are cases where capacity may fluctuate, may be issue

dependant, capacity may be gained or lost at points before and during litigation and

so engagement in capacity determination may have to take place on a number of

occasions in any matter. It is difficult to think of a defined court process that would

workably be able to provide Court determination of capacity issues when the same

might be invoked on a number of times. The cost would be high and the impact on

court listing could be significant. There are presently delays in listing and PI claims

in particular do not get given the priority of (for example) welfare and family matters

therefore delays are often long.  It is easy to imagine the requirement for the court to

determine capacity on a fluctuating and ongoing basis providing a significant stall on

the progress of litigation as parties waited for determinations to occur.  The impact on

the need for court time and increased funds is also likely to be significant.

8. The Court will often not be best placed to manage issues of litigation capacity.

8.1. Most claims engage parties for a significant period of time before a claim is

issued in Court – the pre-action protocols and rehabilitation code are examples

of actively promoting liaison and engagement between parties without issuing

proceedings and without engaging the Courts.  All these steps require either

capacitous litigants or a recognition of lack of capacity and appointment of a

litigation friend. The (relatively) recent introduction of CPR PD.1A (and the

amendment of the Overriding Objective) to protect the interests of vulnerable

parties (and witnesses) goes further by specifically requiring the parties to assist
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the court in identifying any vulnerability which may impede a party’s

participation in proceedings. That obligation applies “at all stages” of

proceedings and should allow vulnerabilities to be identified by the court “at the

earliest possible stage”.

8.2. Delay in Court listings mean being required to engage the Court for the

determination of capacity would lead to unacceptable delays in being able to take

any step in a claim, even to commence its investigation, since capacity needs to

be resolved at the earliest stage to ensure proper scaffolding is placed around the

vulnerable litigant who lacks capacity.  As a corollary of this, the Court service

would find it difficult to cope with a surge of claims requiring Court time to

determine capacity.

8.3. It cannot be presumed that a court ‘determination’ of a party’s capacity would be

a singular and final exercise. Personal injury lawyers will commonly see parties

whose litigation capacity is on the borderline or whose capacity to litigate

fluctuates (depending on, for example, the severity of their symptoms at any

particular time, the stress they are under, whether they are undergoing treatment,

whether they experience cycles of recovery/relapse and considering the type of

decision which is required). In these cases, if the court was required to assess and

re-assess litigation capacity at each point a concern was raised (and if all other

steps in the proceedings were halted in the meantime), there would be an

intolerable delay in the progress of the claim and an immense burden placed on

the court, the parties and their lawyers.

9. Further, there can quite often be a legitimate dispute between the parties as to whether

a party lacks capacity or not.  The resistance can be from a defendant, unwilling to

have to pay for deputy fees etc or from a claimant unwilling to accept or recognise

they lack decision making litigation capacity.  In these instances, it is important for

all views to be aired and articulated – but without a descent to adversarial challenge.

10. The skill that a judge with experience of sitting in the Court of Protection can bring

to these cases is immense. It would be ideal if every major court centre had a

designated Judge who is experienced and specially trained in capacity issues, perhaps

one that also sits in the Court of Protection as well. This would mean that issues of

capacity that may arise in cases and capacity determinations can be reserved for that
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Judge and would take priority over their other court work. This would achieve the

aims of having a specialist judge consider the issue, be able to resolve the issues more

quickly and have capability to deal with ongoing issues of capacity. However it could

lead to an over dependence on a particular Judge – leading to problems if issues arose

when that Judge was not available.  A lead Judge rather than a sole Judge would be

preferable.

Question 3: Is clearer guidance needed as to the duty on legal representatives to raise

with the court an issue as to the litigation capacity of their own client?

11. We note that the Bar Council has published guidance on Client Incapacity (most

recently updated in 2021) which states: “4. The general rule is that once a legal

adviser entertains a reasonable doubt about their client’s capacity to give proper

instructions, it is that adviser’s professional duty to satisfy themselves that the client

either has or does not have the capacity to give instructions”. The Bar Council

guidance refers to Re. P [2008] EWCA Civ 462, at paragraph 47: “…once either

counsel or [the solicitor] had formed the view that … [the client] might not be able

to give them proper instructions, and might be a person under a disability, it was their

professional duty to have the question resolved as quickly as possible”.

12. Further guidance may be helpful. In practice, issues of capacity are sometimes raised

by legal representatives just because their client disagrees with the advice given or

has their own firm views about the value of their case or is viewed as “vulnerable”.

In other cases where capacity is borderline, the issue of capacity may not be picked

up immediately until a significant offer is made and a claimant is faced with a decision

and it becomes apparent that they have difficulty making that decision. In almost

every case it can be difficult for legal representatives to advise their client to embark

on a process to determine their capacity when it is potentially fraught with delay,

deprivation of their rights and costs. While it is a duty on the legal team to address

such issues it can also be a significant challenge to the client relationship and, if

capacity is found still to rest with the client, can lead to a breakdown of trust and loss

of relationship altogether.  This can then mean a claimant wants to change legal team

with all the cost and complexity and delay that entails. Clear guidance would help to

identify whether there is a real issue earlier and insulate the relationship between

lawyer and client.
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Question 4: What level of belief or evidence should trigger such a duty?

13. A reasonable belief that the party does not comprehend or is not able to engage in the

litigation process as required, such that there is reasonable concern that capacity may

be lacking.  The MCA could provide useful guidance. Reasonable doubt is the phrase

in the Bar Council guidance.

14. This trigger would also follow not merely for litigation capacity but could arise for

management of money (need to consider the claimant as a protected beneficiary after

litigation) or also on a decision specific basis – as articulated in the MCA.

15. This trigger would apply to all parties – so a defendant as well as claimant.

16. It may also apply to anyone with whom the legal team has engagement – guidance on

when a witness appears to lack capacity and any duty arising from that situation –

both to the Court and to the person - may be helpful.

Question 5:  Is clearer guidance needed as to the duty on legal representatives to raise

with the court an issue as to the litigation capacity of another party to the proceedings

who is unrepresented?

17. Yes. This is much more difficult to determine because the legal representative will

have access to fewer sources upon which to base a doubt about an unrepresented

party’s capacity. For example, they will be unlikely to be able to speak to the

unrepresented party or their friends and family about capacity. The basis for such

doubts is likely to be made from the medical evidence, the conduct of the

unrepresented party in correspondence or communication and in court or if the

unrepresented party relies on another person to make decisions for them. However,

the legal representative is unlikely to know if another person is communicating with

them on behalf of the unrepresented party if the person does so in the party’s name.

Further, guidance would be useful not least because an unrepresented party may make

unwise decisions or behave in a vexatious way without necessarily triggering the duty

or lacking capacity.  Finally, raising the issue is likely to create tension with their own

client due to the potential delay and costs involved in investigating the issue. So clear

guidance would also insulate the relationship between lawyer and client.

Question 6: What level or belief or evidence should trigger such a duty?
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18. The trigger for investigation should be a reasonable belief – so the party raising the

issue can point to some evidence – and it should mirror the wording of the “own

client” duty – so that the duty is the same for all

19. Assessment would then revert to the MCA as set out above.

Question 7: Should other parties to proceedings have a general duty to raise with the

court an issue as to the litigation capacity of a party to the proceedings who is

unrepresented:

a. In all cases?

b. In some cases (e.g. where the other party is a public body, insurer etc.)?

20. In all cases.  Not only do all the parties have an interest in the management of the

claim, but a represented party also has a particular duty to assist the Court and assist,

as appropriate, an unrepresented party.  If the unrepresented party is a claimant then

ensuring their capacity is correctly assessed is critical since if there is an unrecognised

lack of capacity no claim will be resolved (without approval), no step taken will be

binding and no limitation will provide a potential claim defence.

Question 8: If so, what level of belief or evidence should trigger such a duty?

21. The same standard of reasonable belief as set out above. However, discharging that

duty is likely to be much more complex.

Question 9: Should the Pre-Action Protocols be amended to require the parties to identify

issues of potential lack of litigation capacity at the pre-action stage?

22. Yes. Amendments to the Pre-Action Protocols, when the matter will likely be in the

hands of insurers or public bodies for defendants, to consider capacity and raise it as

an issue if necessary would be appropriate.

23. However it must be a rolling duty (as with disclosure) so if capacity issues arise at a

later date they can be raised then, even if the pre-action identification was missed.

24. Lack of capacity is a key issue at any point of decision making so a pre-action

determination could never be once and for all if, for example, capacity was lost in the

course of litigation, consideration at an early stage would be irrelevant and would not

render any subsequent decision made by the party lacking capacity binding.
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Question 10: Should key court forms (claim forms, acknowledgments of service and

defence forms) be amended to include questions about whether another party may lack

litigation capacity?

25. We note that since the introduction of the vulnerability provisions in CPR r.1 and

PD.1A, the N1 claim form now does have a section which asks: “Do you believe you,

or a witness who will give evidence on your behalf, are vulnerable in any way which

the court needs to consider?” There is nothing, however, about any party’s capacity.

There is no equivalent question on vulnerability in the N9 response pack.

26. We consider that questions about another party’s litigation capacity might be

appropriate at the direction questionnaire stage (akin to the need to address the issue

of periodical payments) but this should not mean that a failure to refer to lack of

capacity at the listing questionnaire stage means it cannot be raised if it arises at a

later date.

Question 11: Should there be any particular sanction(s) for a clear failure by another

party to raise the issue?

27. No.  If the claimant lacks capacity and the defendant does not raise it, the penalty for

the defendant will be a claim that cannot end without approval.

Question 12: Do you have any examples of issues you have faced in practice when you

have had to decide whether a client or another party was being ‘difficult’ or whether they

might lack litigation capacity? If so, can you explain how these were dealt with.

28. Yes, see attached Appendix A.

29. We note again that the recent introduction of CPR PD.1A should encourage a more

inquisitorial approach by the parties and the Court on how to determine capacity in

practice (on issues that vary from litigation to treatment and where to live etc as they

affect issues in the litigation). The scope for increased use of the special measures

identified in the PD should change the approach of the parties and the court going

forward. The introduction of the concept of “best evidence” into the CPR (imported

from Criminal and Family practice) should steer away from an adversarial approach

to capacity. However, these changes have been in force for almost 3 years and

meaningful engagement with the ‘new’ vulnerability provisions has been far from
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universal. Better use will need to be made of the vulnerability provisions in practice

going forwards.

INVESTIGATION OF THE ISSUE

Question 13: Do you think any of the following should be involved in the investigation of

an unrepresented party’s litigation capacity:

a. The court?

b. Other parties and/or their legal representatives?

c. The Official Solicitor (Harbin v Masterman enquiry)?

d. Litigation friend (interim declaration of incapacity)?

e. Other (please specify)?

30. Yes, potentially all of them.  On the basis that anyone who is involved in a suitable

role can raise issues of capacity pursuant to the MCA then it could be appropriate for

any of (a) to (d) to do so. Legal representatives are already recognised to have such

a duty as articulated by the Bar Council and set out above.

31. The other party, if represented, may be able to provide assistance (as suggested in the

Equal Treatment Bench Book, see para 47 of the Capacity Consultation paper). For

example, a defendant in possession of relevant expert medical evidence which deals

with capacity may have a legitimate interest in the investigation of an unrepresented

party’s litigation capacity. A balance has to be struck, however, to ensure that the best

interests of the unrepresented party are protected when involving another party with

a financial interest in the claim as an ‘interested party’ on the capacity issue.

32. It should also be borne in mind that lots of cases in which a party’s capacity is in

question do not get to or near a judge. There should be consideration of how these

vulnerable parties are assessed and evaluated pre-proceedings and in the course of

any mediation/ ADR which does not involve independent adjudication but is (as it

often the case in injury claims) carried out solely between the parties.

33. ‘Others’ may also be involved; for example, in the injury arena, a medical expert

would (if appropriate) be required to consider issues of capacity when examining an

injured claimant. Further, the person who is the Litigation Friend (or proposed

Litigation Friend) will likely be able to give lay evidence as to the party’s decision

making.
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34. The Official Solicitor would be well placed to take a role, but we understand that there

are insufficient resources/funding at present for that to be viable. Accredited Legal

Representatives and Assessors (as in the Court of Protection - see Appendix 2 of the

Consultation paper) may be a good idea.

Question 14: Do you have any comments to make in relation to your answers to the

previous question?

35. See above

Question 15: Should the civil courts have more clearly defined powers to order disclosure

of relevant documents for the purpose of investigating litigation capacity?

36. The usual rules of disclosure (standard disclosure) are likely to be sufficient in larger

cases. In small cases – fast track and small claims track – where disclosure is limited,

there may well need to be disclosure of medical records. However, if litigation

capacity is assessed on an issue-by-issue basis by an appropriate MCA framework of

assessment, it is difficult to be clear what disclosure would be universally required.

It is likely to be a question answered only on a case-by-case basis.

Question 16: If so, in what circumstances should such powers be exercised?

37. Under PD.1A, the Court is required to identify any vulnerability which may impede

a party’s ability to participate in proceedings at the earliest possible stage. That could

include issues about a party’s litigation capacity and allow the Court to make

directions at the very start of proceedings. If the capacity issue only becomes apparent

later during proceedings the Court should have the power (so as to abide by the

Overriding Objective as amended) to pause proceedings until the necessary disclosure

is provided to the Court to then consider next steps.

38. The impact of this should be considered and is set out and discussed above.

Question 17: Should the civil courts have powers to call for reports, similar to those of

the Court of Protection, for purpose of investigating and determining issues of litigation

capacity?

39. Yes.
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Question 18: Should there be a rule or presumption that other parties to the proceedings

(and/or non-parties) cannot attend a hearing to determine a party’s litigation capacity?

40. No.

Question 19: Should the party be granted anonymity and/or should reporting restrictions

be imposed in relation to the hearing?

41. No. The principle of open justice is not for proceedings to be anonymised

automatically.  The mere fact of proceeding by a litigation friend is not sufficient for

anonymity to be presumed and this is the likely consequence of lack of capacity to

litigate so it would seem out of proportion for anonymity to be imposed at the

investigative stage, but not the conclusion.

42. Reporting restrictions can be imposed as required on a case-by-case basis by the

Judge.  A pre-determined imposition of the same would seem unduly restrictive of the

Judge’s discretion and against the principle of open justice.

Question 20: What form should a party’s right to challenge a determination that they lack

capacity take, to ensure they are able to exercise that right effectively?

43. In the same way that such a challenge would be made in the Court of Protection.

Question 21: Should a party’s legal representatives be able to refer for review a

determination on capacity which they consider to be obviously and seriously flawed?

44. Yes. It is important to treat this as an issue that is to be kept under review to avoid

incorporating a cumbersome appeal process.

45. Consideration will have to be given if the Court is required to approve or be involved/

engaged in every capacity decision.  Again, as discussed above, this process is likely

to have a significant effect on court time and costs and indeed costs to the parties to

the litigation.

Question 22: Do you agree that pending a hearing to determine a party’s litigation

capacity, the starting point should be that no steps may be taken in the proceedings

without the permission of the court?

46. Yes, that has to be the logical next step.
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Question 23: Do you agree that pending a hearing to determine a party’s litigation

capacity, the starting point should be that any existing orders in the proceedings should

be stayed?

47. Yes.

Question 24: If so, do you think those starting points should be subject to a ‘balance of

harm’ test?

48. Yes

Question 25: What factors should be included in such a test?

49. Factors would need to at least include (i) prejudice to the litigant in delaying the

timetable pending determination of capacity, (ii) impact on the outcome of

proceedings, (iii) prejudice to any other parties to the litigation and (iv) the court’s

resources more generally and the overriding objective.

FUNDING AND COSTS

Question 26: Have you experienced problems securing legal aid for clients who appear

to lack litigation capacity?  If so, please summarise the nature of the problem.

Question 27: Should legal aid regulations be amended to enable a solicitor who has

reasonable grounds to believe a client to be financially eligible to sign legal aid

application forms and obtain a legal aid certificate, limited to obtaining an expert report?

Question 28: Should non-means tested legal aid be available for the limited purpose of

investigating and determining the litigation capacity of a party to civil proceedings?

In all cases?

In cases within the scope of civil legal aid, as set out in the Legal Aid

Sentencing and Punishment of Offenders Act 2012?

50. The most common form of funding arrangements for claimants in personal injury

litigation is some form of conditional fee agreement, not legal aid. It would seem

unfair for the claimant’s team to take the financial risk on a CFA for a point that is

raised and managed by the Court. These issues would also require specific

consideration when the court is considering making a costs management order.
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Question 29: Do you have any experience of issues arising in relation to payment of costs

of investigating and determining litigation capacity by the party’s insurers or other third-

party funding?

51. The issue of capacity frequently arises as a litigation issue in borderline cases because

capacity to manage property and affairs can be an issue worth over a million pounds

in the claim. However, the costs are usually caught up in the costs of the case rather

than dealt with as a separate issue. Nevertheless, there can be scope for the costs of

the investigation and determination of litigation capacity to become contentious. For

example, where all, or the majority of, the expert medical evidence suggests that a

claimant has litigation capacity, but the claimant, or the claimant’s legal team, assert

that the claimant lacks capacity.  In such cases defendant insurers will sometimes put

costs in issue, seeking their costs of determining the issue or no order as to costs.

Question 30: Where it is necessary to investigate and determine a party’s litigation

capacity and the party does not have the benefit of legal aid (or other funding) to pay

these costs, should the court have the power to require another party to the proceedings

with sufficient resources to pay these costs up-front:

a) In all cases;

b) When the other party is the Claimant;

c) When the other party is a public authority;

d) When the other party has a source of third-party funding;

Or,
e) Should the rules remain as they are (with the court able to order/invite

such an undertaking in appropriate cases).

52. (e) – the rules should remain as they are.

Question 31: Should a central fund of last resort be created, to fund the investigation and

determination of litigation capacity issues where there is no other feasible source of

funding?

Question 32: On what principles should the costs of a determination be decided?

53. PIBA does not have a comment on these questions.
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OTHER QUESTIONS

Question 33: Do you have experience of issues relating to the procedure for

determination of litigation capacity in the civil courts not referred to above?

54. Personal injury barristers have significant experience of capacity to manage property

and affairs being an issue in proceedings because of the large amount of compensation

claimed in respect of Deputyship and Court of Protection costs. The typical approach

is for the parties to obtain their own medico-legal evidence and for the claimant to

obtain lay witness evidence in support. The Judgment of Andrew Edis QC, sitting as

a Deputy High Court Judge, in Saulle v. Nouvet [2007] EWHC 2902 provides a

practical guide but pre-dates CPR PD.1A. With greater focus on the ‘new’

vulnerability provisions, by practitioners and the Court, there may now be a move

towards the inquisitorial approach with, for example, the claimant in such cases also

giving evidence with the protection of special measures applied (such as pre-recorded

evidence or pre-agreed questions ahead of trial).

Question 34: Do you have any other suggestions for changes that would improve the way

the civil courts deal with parties who lack capacity?

55. The Court taking the lead and parties beginning to appreciate that the giving of “best

evidence” is not what we are used to in an adversarial system. We may need, to ensure

compliance with Article 6 and the CPR, to begin using language similar to the

Children Act to suggest that the protection of a litigant who lacks capacity to litigate

(and may also lack capacity to manage the damages awarded) is of paramount

importance.

Emily Formby KC, Marc Willems KC, Jasmine Murphy, Christopher Gutteridge, and
John-Paul Swoboda

On behalf of the Executive Committee
15 March 2024



Appendix A to Response by the Personal Injuries Bar Association

Anonymised responses from PIBA members to Question 12 CJC Consultation on Capacity:

12) Do you have any examples of issues you have faced in practice when you have had to
decide whether a client or another party was being ‘difficult’ or whether they might lack
litigation capacity? If so, can you explain how these were dealt with.

Example 1:

I recently settled a case in which the capacity issue had been rumbling for years. My client had
a mild brain injury and all of our experts (neuro-rehab, neuropsychology and neuropsychiatry)
said he lacked capacity for litigation and finances. On that basis we had a financial deputy
appointed, and (because the Claimant was an isolated young man with no family or friend
willing to act as Litigation Friend) the deputy obtained an order from the CoP enabling them
to act as LF. As the litigation progressed, all the Defendant’s experts said the Claimant did
have capacity (for finances and litigation). The dispute lasted through joint statements and up
to the point of settlement. The key feature was that as we progressed towards settlement, getting
closer to trial, the deputy/LF came around to D’s point of view. C had been very difficult for
the deputy to work with initially. He resisted any intrusion into his finances and that made their
relationship very difficult. However, as he came around to the idea, his ‘being difficult’ ceased
and the deputy formed the view that C had regained capacity (or, at least, there was insufficient
evidence to displace the presumption). Because we were so close to the JSM, we kept the
deputy/LF involved, but C was central to all decision-making. We then had a Coles v
Perfect approval (and subsequently the deputyship order was discharged).

Example 2:

I have an ongoing case at the moment in which it is abundantly clear to us (inc. my solicitors
and leading counsel) that the Claimant lacks capacity (after a moderate-severe brain injury) but
the Defendant disputes that on the basis of C’s presentation at assessment with their experts
(which is obviously not a ‘real world’ test of her decision-making capacity). And so we are
stuck with that dispute until the end of the case. We have an LF in place (C’s daughter). I am
quite sure that despite their argument in favour of C’s capacity, D will eventually insist on an
approval to protect their own interests.

Example 3:

The Claimant had an accident causing an obvious cut to his forehead which bled. However the
Claimant was convinced that all the MRI and CT scans he had showed serious injuries and
brain damage despite having been told by many specialists that this was not the case. When
assessing the Claimant for a medico-legal report the Neuropsychiatrist instructed by the
Defendant (my client) recorded the Claimant saying that he felt the doctors were falsifying
information to his detriment. He also said that he thought his own solicitors and experts were
potentially acting against his interests and being given under the table payments by the
Defendant’s insurance company. In his report the Neuropsychiatrist raised the issue of capacity
to litigate because although the Claimant could understand and retain information, he did not
necessarily believe information given to him because he didn’t trust his lawyers. None of the
other experts had raised the issue of capacity to litigate. A few months later the Claimant’s
solicitors made an application to stay proceedings pending a capacity assessment of the



Claimant. The evidence supporting the application from the Claimant’s solicitor was that the
Claimant was becoming increasingly difficult to obtain instructions from, clear questions were
not responded to in a clear and coherent manner, he went off track and into other topics not
related to the issue, his understanding of Part 36 was very confused and incorrect and when
this was explained to the Claimant he either didn’t understand or was convinced that his
understanding was correct. The Defendant objected to that application on the basis that this
could just be an indication of a client not being willing to take advice, rather than lack of
capacity. Before the application was listed, a capacity assessment was obtained from the
Claimant’s Neuropsychiatrist. This confirmed that he had no doubts relating to capacity. Both
Neuropsychiatrists later agreed in a joint statement that they had no doubts as to the Claimant’s
litigation capacity and the application was withdrawn.

Example 4:

Our client (‘BA’) was injured in an RTA.  The expert evidence was that he did not have capacity
to litigate and a litigation friend (a solicitor) was appointed to act.  His wife and family were
not prepared to act as a LF.

The injury made BA paranoid and he became convinced that his own lawyers were in league
with the defendant’s lawyers to keep any money his claim generated.  He was also convinced
that his lawyers were in league with the medical experts to deem him to be a patient and thereby
maintain control of any funds he did receive.

BA went so far as to instruct a private expert outside the litigation to whom he gave a false
account of his medical history and obtained an expert report to declare he had capacity. He then
approached the CoP with the medical report, to make a determination he had capacity to litigate
and to manage his property and affairs. Which they did.  The medical experts instructed in the
litigation were agreed that he did not have capacity for either.

The matter was ultimately resolved by close liaison between the solicitors and counsel acting
together to resolve the issue.    It required a great deal of trust in the professional integrity on
both sides to obtain resolution.  The Defendant agreed to abandon an allegation of fundamental
dishonesty based on BA’s inconsistent account of his capability to the medico-legal experts,
compared to his ‘private’ expert.

The Defendant was persuaded to make an offer that the Claimant’s lawyers could recommend
to the court and the court was persuaded to conclude that the CoP determination was based
upon inadequate and potentially misleading medical evidence.

At the point where the Claimant’s lawyers stepped away from the claim, the Claimant and his
professional litigation friend were locked in dispute over costs and conduct.

Example 5
I represent the Defendant in a case where the Claimant suffered a severe brain injury. Despite
this, by one year from the accident, the Claimant managed to return to work full time, he lived
independently in his own property and required no physical care. Three years after the accident
a Neuropsychologist instructed by the Claimant formed the view that the Claimant lacked
capacity to litigate and capacity to manage his property and affairs. Therefore the claim was
issued with a relative acting as Litigation Friend.



At the CCMC in the Spring the District Judge ordered expert evidence on the issue of capacity
from Neuropsychologists to be obtained and served within six months with a joint statement
and if there was dispute on capacity to apply to the Court for further directions. By the Summer,
following rehabilitation, both Neuropsychologists had carried out careful assessments of the
Claimant. Both formed the view that with appropriate support he now had capacity to litigate
and capacity to manage his property and affairs (this was now 4 years post-accident)

Despite this, the Claimant via his legal team (presumably on instructions) then took three steps:
(1) he applied to the Court for directions stating that there was a dispute on capacity (2) he
applied to the Court of Protection to appoint a Deputy and filed the COP3 completed by the
Claimant’s Neuropsychologist stating that he lacked capacity to manage his property and
affairs. However the COP3 pre-dated the Claimant’s Neuropsychologist’s updated capacity
assessment in which she formed a different view; (3) he unilaterally obtained expert evidence
from a professional Deputy as to the costs of Deputyship (c. £700,000) or the costs of setting
up and managing a PI Trust (c. £500,000).

All of the other expert evidence was then served and in the joint statements it became apparent
that the Neurologists, Neuropsychiatrists and Neuropsychologists were of the same view that
the Claimant, although needing appropriate measures and help to help him understand the
issues, could make decisions himself with regards to litigation and complex financial decisions.
This created a problem because the evidence all appeared to indicate that the Claimant had
capacity in both realms, yet from the steps taken above, he seemed keen to represent to the
Court that he lacked capacity both to litigate and to manage his property and affairs. The
outcome made a significant difference to both the value of the case and the procedure for
settlement and after settlement.

Because of the change of view in the medical evidence, the Defendant unusually applied under
CPR 21.9 for an order bringing the appointment of the Litigation Friend to an end. The
Defendant was criticised by the Claimant for making such an application (mainly on the basis
of Folks v Faizey). However, at an interim hearing the District Judge thought that the
application was appropriate in light of the medical evidence and listed it for a hearing to
determine litigation capacity.
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