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PIBA Annual Conference 2022: Vicariously Liability: has it finally ground to a 

halt? 

Introduction 

1. In 2019, when Baroness Hale gave the keynote speech to this conference, she 

concluded by asking the audience whether the law of vicarious liability and 

non-delegable duties was: (a) in a mess; or (b) in the midst of principled 

incremental development. The majority of the audience voted for the latter. 

This is unsurprising and reflects the judicial consensus at the time.  The law 

of vicarious liability had been described by Lord Phillips in Various 

Claimants v Catholic Child Welfare Society, generally known as “Christian 

Brothers”, as ‘on the move’1 and Lord Reed in Cox v Ministry of Justice 

(“Cox”) said this move had not yet come to a stop.2  

2. The following year, the Supreme Court delivered their parallel judgments in 

Barclays Bank plc v Various Claimants3  (“Barclays”) and WM Morrison 

Supermarkets v Various Claimants4 (“Morrisons”). In the former, Lady Hale 

told of how these cases raised the question of how far the ‘move’ of vicarious 

liability can take the doctrine. The answer, according to those judgments, was 

that it could take it no further. Principle was put above policy, and the two 

 
1 [2012] UKSC 56, [2013] 2 AC 1. 
2 [2016] UKSC 56, [2016] AC 660, paragraph 1. 
3 [2020] UKSC 13. 
4 [2020] UKSC 12. 
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limbs of the traditional vicarious liability test were given a far more restrictive 

interpretation.  

3. With the dust on those seminal judgments now settled, this appears to be an 

appropriate time to take stock and assess if the Supreme Court have 

successfully brought the expansion of vicariously liability to a halt, or whether 

it remains forever on the move. 

The Supreme Court decisions 

4. Before exploring this issue, let us recall what the Supreme Court did decide, 

and the framework within which those decisions sit.  

5. The test for vicarious liability was identified by Lord Phillips in Christian 

Brothers and consists of two limbs. The first limb is whether the relationship 

between the tortfeasor and the party, said to be vicariously liable, is one 

capable of giving rise to liability. The second is whether there is a sufficiently 

close connection between the relationship shared by the tortfeasor and the 

party said to be vicariously liable, and the act or omission of the tortfeasor.5  

6. The parallel judgments respectively considered each limb.  

 

 

 
5 [2012] UKSC 56, paragraph 21.  
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Barclays  

7. In Barclays, the Supreme Court was concerned with the first limb of the test.  

Barclays had instructed Dr Bates to carry out medical assessments of 

prospective and current employees of the bank. During those assessments, Dr 

Bates was alleged to have sexually assaulted a number of those individuals. 

A preliminary issue fell to be decided, namely whether the bank was 

vicariously liable for the actions of the doctor. At first instance, the bank was 

found to be vicariously liable for the actions of Dr Bates, a finding upheld by 

the Court of Appeal.6 The Supreme Court overturned these decisions, finding 

that the bank was not vicariously liable for the actions of the doctor.  It 

determined that Dr Bates was an independent contractor.  The bank was one 

of his clients, from whom he did not receive a retainer and was not obliged to 

accept instructions.7  

8. In her judgment, Lady Hale stated that the question still to be asked is whether 

the tortfeasor is an independent contractor, or whether he is in a relationship 

akin to employment. The recent Supreme Court judgments extending 

vicarious liability to the latter did not ‘erode’ this distinction.  

 

 

 
6 [2017] EWHC 1929 (QB); [2018] EWCA Civ 1670. 
7 [2020] UKSC 13, paragraph 28. 
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Morrisons 

9. In Morrisons, the second limb of the vicarious liability test was examined. 

The tortfeasor, Mr Skelton, had been tasked with collating and transmitting 

the Morrisons payroll data as part of the annual external audit. Acting on the 

‘irrational grudge’ he held against Morrisons, Mr Skelton then posted data 

relating to almost 100,000 Morrisons employees on the internet.  The issue 

was whether, as had been held at first instance and by the Court of Appeal,8 

this act was committed in the course of Mr Skelton’s employment.  

10. The Supreme Court considered whether Mr Skelton’s disclosure of the data 

was ‘so closely connected with acts he was authorised to do that, for the 

purposes of the liability of his employer to third parties, his wrongful 

disclosure may fairly and properly be regarded as done by him while acting 

in the ordinary course of his employment.’9  

11. Lord Reed found it was not, and thus Morrisons were not vicariously liable.  

12. In particular, it was not enough that his employment gave him the opportunity 

to commit the wrongful act. Further, by reference to previous case law, Lord 

Reed found it ‘abundantly clear that Skelton was not engaged in furthering 

his employer’s business when he committed the wrongdoing in question.’10 

 
8 [2017] EWHC 3113 (QB); [2018] EWCA Civ 2339. 
9 [2020] UKSC 12, paragraph 32.  
10 [2020] UKSC 12, paragraph 47. 
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Vicarious liability grinds to a halt? 

13. The decisions in Barclays and Morrisons have been described by Professor 

Donal Nolan as ‘unquestionably conservative’ and an attempt to ‘impose 

some order on the chaos’.11  Professor Paula Giliker notes how they ‘signify 

concern at the highest level that the doctrine of vicarious liability was being 

applied too generously by the courts.’12  

14. The cases involving this ‘generous’ application of the vicarious liability 

doctrine are well known. In finding a County Council vicariously liable for 

the sexual abuse perpetrated by foster parents, the Supreme Court in Armes v 

Nottingham County Council, Lord Hughes dissenting, overturned the decision 

of the Court of Appeal on this issue and in so doing could be said to have 

stretched the ‘akin to employment’ test to its likely limit.13 Similarly, their 

decision in Mohamud v WM Morrison Supermarkets plc (“Mohamud”) came 

to be seen as an expansion of the ‘close connection test’.14  

15. Such generous application of the test was leading to difficulties.  In Bellman 

v Northampton Recruitment Limited Judge Cotter QC, now Mr Justice Cotter, 

observed that ‘the boundaries of this form of strict liability have often proved 

difficult to identify’, notwithstanding the decisions in Mohamud, Lister & 

 
11 Donal Nolan: Reining in Vicarious Liability (Industrial Law Journal (2020) 49(4)). 
12 Paula Giliker: Can the Supreme Court Halt the Ongoing Expansion of Vicarious Liability? Barclays and 

Morrison in the UK Supreme Court (Journal of Professional Negligence (2021) 2 PN 55-72). 
13 [2017] UKSC 60. 
14 [2016] UKSC 11; [2016] AC 677 . 
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others v Helsey Hall, and Dubai Aluminium Co Ltd v Salaam & others.15 A 

reflection of his concern was the subsequent overturning of his decision by 

the Court of Appeal.16  

16. In the light of this, it is clear the Supreme Court took Barclays and Morrisons 

as their opportunity to attempt to apply the brakes upon the doctrine of 

vicariously liability before it moved further down the policy-driven slope.  

17. In Barclays, the distinction between employees and independent contractors 

was reasserted, affirming no vicarious liability will lie for the latter. 

Moreover, Lady Hale explained how the five policy factors identified by Lord 

Phillips in Christian Brothers case may only fall to be considered in ‘doubtful 

cases’.17 

18. In Morrisons, the Supreme Court sought to rectify the apparent 

misunderstandings of Lord Toulson’s reasoning in Mohamud.  The 

description of the act in Mohamud as an ‘unbroken chain of events’ was 

referring to the fact the tortfeasor was acting in the course of his employment. 

It was in this specific context that Mr Mohamud’s motive could thus be 

described as ‘irrelevant’. 

19. Significantly, however, Lord Reed essentially abandoned the “sufficient 

connection” test returning to what Professor Nolan has described as the 

 
15 [2016] EWHC 3104 (QB) at paragraph 46.  
16 [2018] EWCA Civ 2214. 
17 [2020] UKSC 13, paragraph 27. 



7 
 

modified orthodoxy approach.18 This approach asks whether the wrongful 

conduct was so closely connected with acts the employee was authorised to 

do that, for the purposes of the liability of the employer to third parties, it may 

fairly and properly be regarded as done by the employee while acting in the 

ordinary course of his employment”. 19  Lord Reed explained that Lord 

Toulson’s reference to the principle of social justice is not an invitation for 

judges to decide cases based on their own understanding of social justice. 

Instead, deciding cases ‘fairly and properly’ requires judges to 'consider how 

the guidance derived from decided cases furnishes a solution to the case 

before the court.’20 In emphasising the role of precedent Lord Reed was 

seeking to curb the discretion of the lower courts, provide greater certainty 

and foster more principled jurisprudence.21  

20. In some instances, the brakes have held. 

21. In Hughes v Rattan, the Court of Appeal considered whether Dr Rattan, the 

appellant dental practice owner, was vicariously liable for the acts or 

omissions of three of his associate dentists.22 The judge at first instance had 

asked the same question as Lord Reed asked in Cox: namely, whether the 

work undertaken by the associate dentists was ‘an integral part of the business 

activities carried on by a defendant and for its benefit (rather than his activities 

 
18 Donal Nolan: Reining in Vicarious Liability (Industrial Law Journal (2020) 49(4)). 
19 [2020] UKSC 12, paragraphs 23, relying on Dubai Aluminium [2002] UKHL 48. 
20 [2020] UKSC 12, paragraph 24.  
21 [2020] UKSC 12, paragraphs 16 – 30. 
22 [2022] EWCA Civ 107. 
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being entirely attributable to the conduct of a recognisably independent 

business of his own or a third party)’.23 The answer to this question was 

affirmative and thus Dr Rattan was found to be vicariously liable for any 

negligent acts of those associate dentists.24  

22. On appeal, Lord Justice Bean stated that had Cox been the last word on 

vicarious liability, the finding of vicarious liability would have been upheld. 

However, with the distinction between employees and independent 

contractors emphasised in Barclays, he said that ‘the question now appears to 

have reverted to being whether the alleged tortfeasor’s relationship with the 

defendant can properly be described as being ‘akin’ to employment, with the 

focus being on the contractual arrangements between tortfeasor and 

defendant’.25  

23. Thus, on the facts, it was held that the Barclays test for vicarious liability was 

not met, and ‘with some hesitation’, the finding of vicarious liability at first 

instance was overturned. So, in this case, Barclays did have the effect which 

the Supreme Court intended but the ‘hesitation’ does reflect an unease, with 

the Supreme Court’s finding in Barclays that the doctor was an independent 

contractor.     

 
23 [2016] UKSC 10, paragraph 24. 
24 [2021] EWHC 2032 (QB). 
25 [2022] EWCA Civ 107, paragraph 88. 
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24. Looking a shade closer at the decisions in Barclays and Morrisons, there are 

signs that the brakes could start to slip, and the doctrine of vicarious liability 

will start moving again. The first is the ever-looming role of policy and the 

second is the complex nature of defining an independent contractor.   

Policy 

25. The Supreme Court did not restrict the role that policy can play in future cases. 

As I mentioned earlier, Lady Hale said that the five factors identified by Lord 

Phillips in Christian Brothers would only need to be considered in cases 

where the applicability of the first limb is ‘doubtful.’26  

26. These five factors are: 

a. the employer is more likely to have the means to compensate the victim 

than the employee and can be expected to have insured against that 

liability;  

b. the tort will have been committed as a result of activity being taken by 

the employee on behalf of the employer;  

c. the employee’s activity is likely to be part of the business activity of 

the employer;  

 
26 [2021] UKSC 13, paragraph 27. 
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d. the employer, by employing the employee to carry on the activity will 

have created the risk of the tort committed by the employee;  

e. the employee will, to a greater or lesser degree, have been under the 

control of the employer. 

27. Where these factors are satisfied, Lord Phillips said it will usually be ‘fair, 

just and reasonable to impose vicarious liability on the employer’.27  

28. Lady Hale did not define what constitutes a ‘doubtful case’, and the phrase 

has not since fallen for determination. On the one hand, the fact-specific 

nature of vicarious liability cases means defining this term with any exact 

precision may not be possible. On the other, the Supreme Court’s push for a 

principled approach to vicarious liability would align well with a definition 

for at least the irreducible core features of such cases.  

29. Until any such definition is reached, it is likely that there will be litigation on 

the issue, with litigants, advocates and the courts using this uncertainty to 

dislodge the brakes on the doctrine.  

30. Professor Giliker has suggested that ‘doubtful cases’ will be those where the 

claimants can demonstrate that the tortfeasor is acting as an integral part of 

the defendant’s enterprise, as the minimum of the employer-employee 

relationship, but where there is also uncertainty as to whether the relationship 

 
27 [2012] UKSC 56, paragraph 35. 
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is sufficiently analogous to employment. Narrowly interpreting ‘doubtful 

cases’ will, she contends, align with Lady Hale’s general approach in 

Barclays.28  

31. It remains to be seen whether the courts will adopt such a narrow 

interpretation, and what the same would include, not least because the cases 

heard by the Court of Appeal in the wake of Barclays can hardly be described 

as ‘doubtful’.  

32. In Trustees of the Barry Congregation of Jehovah’s Witnesses v BXB,29 the 

appellant religious group appealed against a finding that it was vicariously 

liable for the rape of the respondent by one of its elders. On appeal, the 

judgment of Mr Justice Chamberlain was upheld. Following the judgment of 

Lord Phillips in Christian Brothers, it is hardly ‘doubtful’ to find that a 

religious organisation is vicariously liable for acts committed by one of its 

senior members.   

33. In Blackpool Football Club Ltd v DSN,30 the Court of Appeal overturned a 

finding that the appellant football club was vicariously liable for the sexual 

abuse perpetrated by an unpaid scout, an individual who would seek to find 

talented players for the club, during a tour which the latter had organised. 

Neither stage of the vicarious liability test was found to be met. There was no 

 
28 Paula Giliker: Can the Supreme Court Halt the Ongoing Expansion of Vicarious Liability? Barclays and 

Morrison in the UK Supreme Court (Journal of Professional Negligence (2021) 2 PN 55-72). 
29 [2021] EWCA Civ 356. 
30 [2021] EWCA Civ 1352. 
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relationship ‘akin to employment’ as the scout was independent and free from 

control from Blackpool FC in his scouting activities. Nor was there any 

connection between the football club and the tour organised by the scout. 

Again, there is nothing ‘doubtful’ about this case. Not even the minimum 

requirement suggested by Professor Giliker is present: the scout’s role was 

important, but far from integral. Vicarious liability has no role to play in cases 

where the connection of the tortfeasor to the alleged defendant is at best 

peripheral.  

34. So, where are we?  Where will the ‘doubtful’ line fall? Armes v 

Nottinghamshire County Council might be a ‘doubtful’ case if had been heard 

in the post-Barclays era. That said, the foster carers were integral to the 

business of the local authority’s organisation of its childcare services, and 

policy reasoning weighed heavily in holding that the relationship between 

foster parents and the local authority was one ‘akin to employment’. Perhaps 

on slightly different facts, Blackpool Football Club v DSN might be a 

‘doubtful’ case too, had the football club exercised more control over Mr 

Roper’s scouting.   

35. In the absence of any identification of even the core feature of what will 

constitute a ‘doubtful’ case, you may think that there remains a real possibility 

that policy will exceed the restricted role that the judgment in Barclays sought 

to provide. 
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36. Turning to the second limb of the test, Morrison’s did not seek to constrain 

the role of policy in the same way that Barclays did, but policy still plays a 

role at this stage.    

37. Lord Reed noted how a ‘more tailored version’ of the close connection test 

can be applied in sexual abuse cases, because sexual abuse cannot be regarded 

as something done by an employee in the ordinary course of employment.31 

This test examines criteria that are relevant to the particular form of 

wrongdoing, such as the employer’s conferral of authority on the employee. 

Lord Reed’s express carve out is not controversial. Exceptions for sexual 

abuse cases have been made since Lister v Hesley Hall.32  This ‘tailored’ test 

has thus far been applied only to sexual abuse, but it will be interesting to see 

how this plays out in the future where sexual abuse is alleged in tandem with 

physical abuse, or plays a minor part in the overall claim. 

 

Independent contractors 

38. The second juncture at which the Supreme Court’s brakes might start slip is 

in respect of independent contractors. This might seem a bold claim to make, 

given Lady Hale’s strong alignment with the traditional view that there can 

be no vicarious liability for the acts of independent contractors.  

 
31 [2020] UKSC 12, paragraphs 23 and 36.  
32 [2001] UKHL 22. 
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39. However, before one can say that no vicarious liability lies because the 

tortfeasor is an independent contractor, it must be established that the 

tortfeasor is in fact an independent contractor.  

40. As I mentioned earlier, Lord Justice Bean in Hughes v Rattan explained how, 

following Barclays, this can be established by looking at the contractual 

relationship between the tortfeasor and defendant. The classification of the 

tortfeasor for tax, social security, or employment law purposes will not be of 

assistance, as Lady Hale explained in Barclays.  These different strands of 

law developed for different reasons and accordingly there is to be no cross-

pollination between them.  

41. Applying this contractual test to the facts of Hughes v Rattan, the fact that the 

defendant set the practice opening hours and the associate dentists were bound 

to follow the practice policies and procedures which he laid down did not 

outweigh the fact that the associate dentists enjoyed autonomy over their 

working patterns and treatment plans, and accepted their own financial risks 

and professional indemnity responsibilities. As such, no vicarious liability 

could lie for associate dentists.  

42. However, the assertions made by Lady Hale in Barclays do not prevent the 

court, in applying the contractual test, from finding that an independent 

contractor in name is not an independent contractor in nature. As Lord Justice 

Irwin stated in the Court of Appeal in Barclays: ‘operations intrinsic to a 

business enterprise are routinely performed by independent contractors, over 
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long periods, accompanied by precise obligations and high levels of 

control.’33 If such a scenario was subject to the Barclays test, there is every 

reason why the individual exerting such high levels of control would be 

vicariously liable for tortfeasors who might otherwise be independent 

contractors.  

43. The issue of what degree of ‘integration’ or ‘control’ will be required to tip 

the balance of the contractual test is interesting. Following Barclays, the 

appellate courts have yet to deal with a finely balanced case, so we do not 

know whether independent contractors with only negligible autonomy would 

meet the test or whether a mere high degree of control would suffice.  

44. The latter would meet current concerns that the vicarious liability test is out 

of touch with the realities of properly integrated independent contractors, 

although we need not go so far as Richard Buxton, who states that ‘the 

independent contractor rule, formulated in very different circumstances, 

cannot prevail in the particular case where the contractor is part and parcel of, 

and integral part of, the employer’s business.’34 As I have said, the 

independent contractor rule prevails only when it is established that a 

tortfeasor is in fact an independent contractor. If, on an examination of the 

contract, the contractor is found to be ‘part and parcel’ of the business such 

 
33 [2018] EWCA Civ 1670, paragraph 45. 
34 Richard Buxton: Vicarious Liability in the Twentifirst Century (Cambridge Law Journal, 2020). 
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that his relationship to the alleged defendant is in fact one ‘akin to 

employment’, then vicarious liability will lie.  

45. Lady Hale affirms the longstanding view of the legal position once 

independent contractor status is established.  You may consider that the focus 

should be on the contractual test and how this will be applied as the dust on 

Barclays settles.  

46. The Supreme Court have attempted to apply the brakes on the doctrine of 

vicarious liability. Until we see, through future jurisprudence, whether the 

expansion has truly been halted, I would like to pose this question: has the 

law on vicarious liability come to halt or does it remain on the move? 

Lady Justice Nicola Davies 

2 April 2022 

 

 

 

 

 

 


