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Since 2016, health authorities in BC have been under order of the Minister of Health to establish 
overdose prevention services (OPS) wherever there is need, for the purpose of monitoring people 
at risk of overdose and providing overdose response as needed.i Though thousands of people 
fatally overdose each year in BC, many communities remain without OPS. Oftentimes, people 
who use drugs must take matters into their own hands to set up these life-saving services. Rather 
than support them, however, many local governments and police departments have attempted 
to shut down OPS—or prevent them from opening altogether. In some cases, health authorities 
have joined in opposition or stood by idly. 

OPS are necessary—both to save lives and in accordance with public health laws. When local 
governments or police obstruct OPS, they contravene a Ministerial Order; violate provincial 
jurisdiction over health; discriminate against people who use drugs; and put people’s lives at even 
greater risk amid overlapping health crises. When health authorities fail to establish or otherwise 
protect OPS, they breach their legal obligations, potentially amounting to negligence and/or 
discrimination. 

 
Pivot Legal Society has researched the prevalence and legality of OPS barriers from local 
governments, police departments, and health authorities throughout BC. In our opinion, a local 
government or police department that frustrates health services such as OPS acts unlawfully 
outside its jurisdiction. A health authority that does not establish or protect OPS breaches its 
legal obligations and duty of care. OPS providers who are threatened by their local government, 
police department, or health authority should remind their health authority of the following: 

Health authorities have a legal obligation to 
provide OPS in every community where 
there is need.  

• The 2016 Ministerial Order M488 
requires health authorities to establish 
OPS “in any place there is need,” based 
on “overdose related morbidity and 
mortality.” Given the excessive rate of 
overdose across BC, OPS are arguably 
required in every community. 
 

• Obeying the Order is required by the 
Order itself; to fulfil duties of care owed 

by the Province and the health 
authorities; and to avoid discriminating 
against people who use drugs in the 
delivery of healthcare services. 

• Health authorities that fail to provide or 
sanction OPS where there is need violate 
the Order and s. 7.1 of the Health 
Authorities Act.ii 
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Need is the sole criterion required to 
establish OPS in a community. All other 
factors, including local government or 
public perspectives on harm reduction, are 
irrelevant by comparison.  

• When health authorities decide whether 
to designate an OPS, the only criteria 
should be whether there is need. As with 
establishing other health services, local 
perspectives (on harm reduction, site 
location, drug use, etc.) are secondary if 
not irrelevant. 

• Health authorities that prioritize other 
factors over need in establishing (or 
refusing to establish) OPS violate the 
Order.  

Obtaining OPS designation can and should 
be extremely low-barrier. 

• The Order (and accompanying federal 
Temporary Class Exemption) was 
designed to bypass federal bureaucratic 
barriers related to establishing 
supervised consumption sites—namely 
delay and paperwork. Health authorities 
that require extensive application 
processes, funding conditions, or that 
persist in creating delays for OPS 
misalign with the spirit of the Order and 
create legal barriers where there are 
none imposed by the Order.   

• “Overdose prevention services” is not 
defined in the Order. The term refers to 
any facility whose purpose includes 
“monitoring persons who are at risk of 
overdose, and providing rapid 
intervention as and when necessary.” 
OPS therefore includes emergency 
overdose prevention services (EOPS) and 
any other service where overdose 
response is rendered. 

The Constitution Acts designate authority 
over health to the provinces (and in rare 
instances, to the federal government). Local 
governments have no constitutional right to 
enact laws or policies respecting health—
much less to frustrate health services, 
including OPS.   

• OPS are health services. Matters of 
public health fall under the 
Constitutionally-sanctioned jurisdiction 
of the provinces, not local governments. 
Any concurrent interest in health that 
local governments may have is delegated 
and in those cases, can be taken away by 
the provinces.  

• When a local government legislates or 
interferes with health services (by way of 
closing OPS or preventing their opening), 
it supersedes its jurisdiction and 
infringes on that of the Province. 

The Province is not bound by 
local/municipal enactments. Any conflicts 
can and should be overridden by the 
Province in service of the Order, which is 
paramount.  

• The doctrine of paramountcy holds that 
the Province is not bound by “an 
enactment that would bind or affect the 
government in the use or development 
of land…”iii  

• The Province has on numerous occasions 
used paramountcy to provide provincial 
services, such as housing, irrespective of 
local barriers including building and use 
permits.iv A province or health authority 
not wanting to “step on the toes of” local 
governments in the case of OPS not only 
allows those governments to act illegally, 
but also breaches its own legal 
responsibilities. 
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• Local barriers to OPS constitute a “health 
hazard” under the Public Health Act. Per 
the Act, the Minister must:  

o “inquire into health hazards and 
health impediments faced by the 
population of British Columbia”; 

o “make recommendations and 
engage in planning in respect of 
health promotion and health 
protection, including in respect 
of…health hazards”; and 

o “evaluate, and advise the 
government on, those actions of 
government that may impact 
public health.”v 

• Per the Public Health Act, the Lieutenant 
Governor in Council can, by regulation:  

o require local governments to 
take action(s) responding to a 
health hazard: for instance, 
support OPS or suspend barriers 
thereto.vi 

• Local governments that amend zoning 
legislation to include OPS-specific 
property uses (i.e., “overdose prevention 
services”, “harm reduction services”, 
etc.) impede OPS. Local governments 
cannot legally enact these amendments 
without approval from the provincial 
Minister of Health or Mental Health & 
Addictions, according to the Community 
Charter and the BC Court of Appeal.vii
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i Province of BC, Ministerial Order M488 (2016): https://www.bclaws.gov.bc.ca/civix/document/id/mo/hmo/m0488_2016  
ii Health Authorities Act, RSBC 1996, c 180 at s 7.1: “A [health authority] must comply with any general or special direction made by order of the 

minister with respect to the exercise of the powers and the performance of the duties of the [health authority].” 
iii Interpretation Act, RSBC 1996, c 238 at s 14(2) [emphasis added]. 
iv The Province has established shelters and supportive housing despite local government pushback in the cities of Penticton and Maple Ridge.  
v Public Health Act, SBC 2008, c 28 part 1 at s 1; part 6 div 1 at s 61 (a)(b)(c) [PHA]. 
vi PHA, part 9, at s 120(2). 
vii Community Charter, SBC 2003, c 26 at s 9. See also: Canadian Plastic Bag Assn. v Victoria (City), 2019 BCCA 254 at 55-57. 
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