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March 24, 2022

Sent Via Email

Edmonton Police Commission
1803 Scotia Place, Tower 2
10060 Jasper Ave, NW
Edmonton, AB  T5J 3R8

Attention: Deana MacFadyen, Public Complaint Director

Dear Madam:

Re: Complaint by Duncan Kinney and The Progress Report against Chief McFee

I am counsel for The Progress Report and Duncan Kinney and I have been instructed to
make this complaint on their behalf.

The complaint against Chief McFee is that he breached the Police Service Regulation in
that his conduct in revoking the media credentials of The Progress Report and Duncan
Kinney constituted discreditable conduct because it was likely to bring discredit on the
reputation of the Edmonton Police Service and constituted unlawful or unnecessary
exercise of authority because he exercised his authority as a police officer when it was
unlawful or unnecessary to do so.

To provide you with the background and the facts relating to this complaint, I refer to the
statement of Duncan Kinney, as follows:

1. I am the Executive Director of Progress Alberta. 

*   Professional Corporation

** Maternity Leave
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2. Progress Alberta is a registered non-profit media organization; it was founded in
2016. Since 2016, Progress Alberta has released a weekly newsletter, the
“Progress Report”. The Progress Report is currently distributed on a weekly
basis to approximately 12,000 readers.
 

3. In July 2019, the Progress Report expanded its operations to include a podcast.
 

4. In August 2019, the Progress Report expanded its operations to include original
investigative news and analysis at the theprogressreport.ca. 

5. On 18 October 2019 I received notification of Media Registration for the
government of Alberta’s Budget 2019 relating to applying to be accredited to
participate in a budget media embargo or lockup.

6. I applied for accreditation as a media representative for Progress Alberta.
 

7. I was accredited as a media representative of Progress Alberta for the 2019
media budget embargo or lockup.

8. I attended the 2019 government of Alberta media budget lockup as the media
representative of Progress Alberta. 

9. Following this, Progress released Progress Report edition #190 which reported
on the 2019 budget.

10. In addition to Progress Report #190, Progress Alberta also released an
emergency budget podcast on 29, October 2019. 

11. On 14 February 2020, I received notification of Media Registration for Budget
2020 relating to applying to be accredited media to participate in the budget
embargo.

12.Prior to 21 February 2020, the deadline for applying for accreditation, I applied
for accreditation as a media representative for Progress Alberta.
 

13.On 24 Feb February 2020, I received notice that Progress Alberta would not be
accredited for the 2020 government of Alberta budget media lockup because
“Your organization has been reviewed and determined to be an advocacy
organization.”.

14. I was not provided with information about how the conclusion that Progress
Alberta is an advocacy organization and not a media organization was reached.
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15. I was not given an opportunity to provide basic information about Progress
Alberta for the purposes of this decision other than the basic information
provided to seek accreditation.
 

16.Further correspondence was entered into between Progress Alberta’s legal
representation and the government of Alberta but access to the media budget
lockup was still denied.
 

17.On February 26, 2020, an originating application was filed by Progress Alberta’s
legal representation and served on Her Majesty The Queen in Right of Alberta.

18.Remedies sought included a mandatory injunction directing the government of
Alberta to provide budget lockup access to Progress Alberta, an order in the
nature of mandamus directing the Respondent to accept Progress Alberta as a
media organization and costs. 

19.On February 26, 2020, our affidavit in support of this application was filed.

20.On February 26, 2020, Justice Belzil of the Court of Queen’s Bench of Alberta
issued a verbal decision that found Progress Alberta was permitted to join the
2020 media budget lockup and costs were awarded in favour of Progress
Alberta in the amount of $2000.

21.The judge’s decision was covered by the media organization AlbertaPolitics.ca
and can be found
here https://albertapolitics.ca/2020/02/progress-alberta-wins-injunction-against-k
enney-government-which-tried-to-ban-progressive-news-site-from-budget-lockup
/.

22.On June 19, 2020, I sent an email to Caroline Maran, Communications Advisor
with the Media Relations Unit (MRU) of the Edmonton Police Service looking for
comment on a story on School Resource Officers I was working on. Later in the
day I received a response to my media inquiry.

23.On July 2, 2020, after a phone conversation I sent a media request via email to
Cheryl Voordenhout, a media relations advisor with the MRU of the Edmonton
Police Service, about the status of an investigation by the hate crime unit and a
couple of questions about a closed-circuit television pilot project that had
recently been announced.

24.On July 2, 2020, I received an email from Scott Pattison, a supervisor with the
MRU. In the email Pattison stated that staff in the MRU are “specifically tasked
with assisting the Edmonton Police Service in messaging the public, and
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responding to requests from our “media partners.” All further inquiries were to be
directed to the FOIPP unit. In that email exchange I’m referred to as “Mr.
Kenney” (not my correct name) and the organization I work for is called
“Progressive Alberta” (not the organization’s correct name).

25.On July 2, 2020, I attempted to clear up this misunderstanding with a phone
conversation with Scott Pattison. During the conversation I brought up the
details of the very similar case involving the Government of Alberta and I
promised to send him the documents related to our case. Most troubling was,
during this conversation, Pattison directly asked me the source of my
organization’s funding. Concern about the source of my organization’s funding is
characteristic of a long-standing talking point and conspiracy theory of
conservative politicians and activists in Alberta. It was very troubling to hear this
inquiry from a member of the Edmonton Police Service’s MRU. 

26.On July 3, 2020, I was informed by Pattison that the matter was being referred to
Geoff Crowe, Director of Legal Services for the Edmonton Police Service.

27.On July 7, 2020, I received an email from Mr. Crowe, to which I responded as
follows: 

a) The decision to exclude Progress Alberta from comment by the
Edmonton Police Service was provided without reasons and appeared to
be arbitrary.

b) The process of who is a “media partner” or how to become a “media
partner” of the Edmonton Police Service was unclear.

c) Progress Alberta was concerned the decision to deny it “media partner”
status is a political decision. 

d) If Progress Alberta was excluded from access to the MRU by the
Edmonton Police Service it will lose the opportunity to provide balanced
coverage of the Edmonton Police Service to its audience.

e) The Edmonton Police Service is a publicly funded institution ($373 million
from the city of Edmonton in 2020) with an exclusive right to use violence.
The Edmonton Police Service is not an institution that gets to decide who
is and isn’t media or who gets to cover them. 

28.Letters in support were provided to the EPS from Marc Chikinda, the Former
Dean of Communication Studies & Associate Professor of Broadcast Journalism
at Mount Royal University, Taproot Edmonton, a local independent media
organization, Dr. Brian Gorman, an associate professor of communication
studies at MacEwan University, and Sean Holman, an associate professor of
Journalism at Mount Royal University and Sally Haney, the chair of journalism
and broadcast media studies at Mount Royal University.
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29.On August 28, 2020, I officially submitted an application to become accredited
media with the Edmonton Police. I posted this application on the Progress
Report website and it can be viewed here.

30.On September 1, 2020 I had a meeting with Chief McFee and Micki Ruth, the
Chair of the Edmonton Police Commission at the time. The matter was resolved,
and I was officially recognized as accredited media.

31.On September 9, 2020, I followed up with Chief McFee via email to confirm that I
was officially accredited media and to follow up on a particular journalistic
matter.

32.From September 9, 2020, to February 24, 2022, I covered the Edmonton Police
Service as accredited media without incident and had no problems with access
to press conferences or access to the MRU. During this time I was not informed
that I had contravened the EPS Media Guidelines in any way.

33.On January 6, 2022, I become a member in good standing of the Canadian
Association of Journalists

34.On February 16, 2022 I had a somewhat contentious exchange with Chief Dale
McFee over the EPS’ lackadaisical approach to enforcing the law and the City of
Edmonton’s court-ordered injunction with respect to the convoys that were
regularly rolling through downtown Edmonton at the time.

35.On February 24, 2022, I was denied access to an EPS press conference on
Zoom where Chief Dale McFee told the public of the news that two people had
been shot dead by police, one of them an uninvolved bystander in their home.

36.On February 24, 2022 I followed up with the EPS MRU to inquire about why I
was not permitted access to the press conference.

37.On March 10, 2022, Geoff Crowe, head of legal services for the EPS, emailed
me to say that my press credentials are being revoked and I can reapply in order
to get them. No reason was given for this decision.

38.Between March 10 and March 17 attempts were made to resolve this issue
quickly and quietly behind the scenes.

39.On March 17, 2022, at an Edmonton Police Commission meeting, I asked Geoff
Crowe why my credentials were revoked. No reason was given.
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40.On March 17, 2022, at the same meeting, Mack Male, a journalist with the media
outlet Taproot, asked Geoff Crowe why my media credentials had been revoked.
No reason was given.

41.On March 17, 2022, Anne Stevenson, a City Councillor and EPC Commissioner
asked Geoff Crowe about the policies and checks and balances around how
reviews of press credentials were initiated, Geoff Crowe did not answer with
specifics and instead referred to the EPS Media Guidelines.

42.On March 17, 2022, the Edmonton Police Commission passed a motion to
review the EPS’ media policies.

43.As March 24, 2022, my media credentials with respect to the EPS are still
revoked and my status as accredited media is still “under review.”

I also attach copies of email strings between Mr. Kinney and EPS personnel on this issue
in 2020 and 2022 and a copy of an article on this issue written by Mr. Kinney for The
Progress Report dated August 28, 2020.

Oddly, Scott Pattison, Supervisor with the EPS Media Relations Unit referred to accredited
media as "(EPS) Media Partners". This displays a disturbing misunderstanding of the role
of the media vis-à-vis the police. Perhaps this is indicative of how the EPS and its Chief
have gone astray.

I have been provided with the audio clips of exchanges between Mr. Kinney and Mr.
Crowe, Mack Male with Mr. Crowe, and Ms. Stevenson with Mr. Crowe and the EPC
exchange with Mr. Crowe and the Chief and the EPC subsequent motion. If you need
these, my assistant, Leanne, can provide them to you.

As Mr. Kinney states, the actions by Chief McFee in arbitrarily, without stating any reasons,
and without providing an opportunity to be heard in revoking the media credentials, are
deeply undemocratic and offensive. Even if the EPS eventually restores the media
credentials, irreparable damage has been caused to the reputation of the Edmonton Police
Service and the Office of the Chief of Police.

This arbitrary and apparently punitive revocation of media credentials is akin to Donald
Trump’s labeling and mistreatment of some media outlets as “enemies of the people”. The
actions by Chief McFee makes one think of how dictatorial regimes treat their media. We
should be disturbed when we see any unjustified infringement on the freedom of the press
in Canada.

It is antithetical to the role of the Chief of Police for him to behave in this fashion.
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One must remember that the media's ability to access information from public bodies,
including the police, is a Charter right, enshrined in the Canadian Charter of Rights and
Freedoms in section 2(b):

2. Everyone has the following fundamental freedoms:

b. freedom of thought, belief, opinion and expression, including freedom of
the press and other media of communication

The Supreme Court of Canada in Criminal Lawyers' Association v Ontario (Public Safety
and Security), 2010 SCC 23 held that access to information is a derivative right to freedom
of expression that may arise where it is a necessary precondition of meaningful expression
on the functioning of government (police included).

Imposing this new accreditation framework on The Progress Report and Duncan Kinney,
and denying them access to EPS briefings, impinges on their right to free expression as
protected at section 2(b) of the Charter of Rights and Freedoms and at common law.
Media organizations have distinct free expression rights and includes explicit protection
over the activities that journalists engage in to inform the public and provide them
information and news. The conduct of the EPS prevents The Progress Report and Duncan
Kinney from engaging in their constitutionally protected rights and undermines the public’s
interest and right to learn about the actions of the police in Edmonton and hold them
accountable.

Without knowing the basis for the revocation and the review, it is impossible not to
conclude that the only reasonable explanation is Chief McFee decided to muzzle a media
outlet that was critical of the Edmonton Police Service. Chief McFee’s unacceptable
treatment of my clients during the February 16, 2022 media conference is part of the
evidence supporting that inference. It is to be observed this may be part of a broader
recent approach by the Edmonton Police Service in how it has chosen to handle its critics.

Mr. Kinney advises me that no media outlet ever had to apply for accreditation from the
EPS before he did. Also, no media outlet has ever had its accreditation revoked by the
EPS. This also supports the inference this is a targeted approach by Chief McFee.

In an exchange at the EPC meeting between Councillor/Commissioner Stevenson and
Chief McFee, when asked to explain how and why this review was initiated, he responded
that it was "turned over to our legal services to do a comprehensive review". Given that
legal services report directly to Chief McFee, it is clear Chief McFee made that direction.

At the Edmonton Police Commission meeting on March 17, the EPS representatives
refused to state what prompted the review and to explain why The Progress Report and
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Mr. Kinney had to reapply when they went through the process of applying in 2020,
successfully.

The EPS media guidelines provide as follows regarding revocation of accreditation:

Media Guidelines

Revocation of accreditation:

The requester will be denied service if they engage in disrespectful conduct,
including abuse, harassment, threats, personal attacks, libel or slander of EPS
employees.

The requester may be given reduced service or denied service if information
provided is repeatedly ignored, misused or misquoted after an initial warning.

Not only has the Chief refused to explain how my clients have "engage(d) in disrespectful
conduct, including abuse, harassment, threats, personal attacks, libel or slander of EPS
employees", they refuse to provide that explanation to my clients so they can deal with it in
the "review". This is an obvious, serious breach of the rules of natural justice which, in and
of itself, is greatly harmful to the reputation of the Edmonton Police Service.

Moreover, the Edmonton Police Service and the Chief have not explained how the conduct
of The Progress Report and Duncan Kinney has "repeatedly ignored, misused or
misquoted after an initial warning". There was no warning at all and no effort by the
Edmonton Police Service or the Chief made to raise these concerns with my clients. Again,
a grossly unfair process.

During the exchange that Mr. Crowe had on this issue at the Edmonton Police Commission
meeting, he justified his non-responses by indicating that would be improper while it is
under review and that he is "the adjudicator". Again, the process is unfair. Mr. Crowe
reports directly to the Chief and so, in that sense, the Chief is Mr. Crowe's client. Clearly,
he should not be the adjudicator.

Then he stated that "independent counsel" had been "retained". Parenthetically, that would
be at a cost to the taxpayer. In any event, such counsel is not "independent". Counsel is
always supposed to provide objective advice, but this counsel's client is, again, Chief
McFee. This process is tainted by a reasonable apprehension of bias which should be
readily apparent to the Chief.

Mr. Crowe advised that, if my clients are unsatisfied with the result, they have remedies.
The only remedy I can think of is to bring judicial review in the Court of Queen's Bench,
like Mr. Kinney had to do (successfully) regarding a similar move by the UCP government
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to deny him media accreditation. The Chief knows that bringing judicial review is expensive
and that, currently, media resources are scarce, especially for smaller media outlets, unlike
the EPS, which has the advantage of unlimited taxpayer-funded resources for litigation.

Attached to this letter is a copy of the letter to the Chief of Police raising a policy complaint
which may well end up being adjudicated by the EPC. However, I want to make it clear that
this complaint against Chief McFee is about his personal misconduct.

I look forward to hearing from you.

Yours truly,
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