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Overview: Renegade County Officials    
betray public trust

1. Public records withheld by County show serious misconduct. Only a sampling of those 
records is provided here

2. County expert found 3.5 mile hazard buffer needed around Trical chemical plant due 
to serious risks to the public resulting from major releases of toxic chemicals 

3. County Counsel and staff first tried to bury and then smear the County’s own hazard 
report in an effort to promote the Strada Verde project

4. A whistleblower released the expert Hazard Report, and then County Counsel tried 
to justify a smaller buffer through a tainted “peer review”

5. County Attorney Ellinwood revealed Strada Verde developer’s misleading language in 
Measure N was designed to delete hazard buffer requirement, without telling the 
voters

6. County Counsel shamelessly advanced a project with minimal viability in a hazardous 
area and acted with brazen bias regarding Measure N

7. A smoking gun e-mail written by a senior County executive: 
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“I don’t say this lightly but what I am seeing is morally wrong.
This is serious and we all have an obligation to protect the health
and safety of our residents. In the lawsuit the county just lost, the
judge ruled the ballot question was misleading and biased, in a
pattern exactly parallel to this. This needs to stop.”

8. Unfortunately, the misconduct did not end there....

Request:  Residents ask that the Board of Supervisors promptly 
convene a public meeting to address this serious misconduct.  



Hazardous materials handled at chemical 
plant led to isolated location in County 

1. Chemical plant handles large volumes of poisonous chemicals

2. Trical location chosen and approved by County because of its 
“isolation from locations of human habitation and 
employment” as stated in Trical’s original 1977 Conditional Use 
Permit:  
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Developer’s Hazard Problem

1. The Strada Verde project 
site is located right next 
to chemical plant

2. County General Plan 
requires hazard buffer 

3. An appropriate hazard 
buffer to manage the 
chemical plant risks 
would block the project

County Counsel stated 
Developer’s goal: 
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To eliminate hazard 
buffer requirement



Efforts to avoid human safety buffer

1. Developer asked County to process Strada Verde application 
before analyzing appropriate hazard buffer around Trical to 
protect human life    

2. County Resource Management Agency Director (Mr. Mavrogenes) 
followed General Plan H.S.-6.9 and County retained experts to 
analyze appropriate hazard buffer 

3. Prior to completion of Hazard Report, developer changed 
course:

a) Pursued voter initiative to approve project at November 3, 
2020, election – Measure N  

b) Voter initiative drafted by developer did not state that 
developer was intending to eliminate the buffer requirement

c) Instead: developer crafted voter initiative in an attempt to 
surreptitiously delete buffer requirement without telling 
voters
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County expert recommendation:  
3.5 mile hazard buffer
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County Experts concluded:  

“[T]he Strada Verde project lies 
entirely within the 3.5-mile 
recommended minimum 
buffer zone.” 

“Given the findings of this report 
and degree of hazard at the Trical
facility, the land uses that 
would be allowed under the 
Strada Verde proposal are not 
appropriate within this 
minimum buffer zone and 
should not be approved.”  

EMC Group and Dr. Sahu Hazard Buffer
Report (dated July 9, 2020) at p. 12.



Efforts to bury County’s own expert 
report

1. July 9, 2020 – After seven months of in-depth analysis, County 
experts delivered and presented final version of Hazard Report 
to County staff: 

a) County Department of Environmental Health 
b) County Fire Marshall 
c) Assistant County Counsel, Mr. Joel Ellinwood

2. Public records show County Counsel was “coordinating” with 
lawyers for developer about Hazard Report - weeks before its 
public release

3. E-mails show Hazard Report was final and therefore subject to 
release under the Public Records Act

4. Even though it was final, e-mails show County Counsel falsely 
labeled the Hazard Report an “administrative draft” to avoid 
releasing it to the public

5. A whistleblower felt compelled to release the Hazard Report 
and Supervisor Kosmicki responsibly informed the public of the 
danger that County Counsel was trying to cover up 
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Final Report - Not Administrative Draft

This email confirms that a final 
Hazard Report was delivered to the 
County and that therefore it was a 
public document

Three days later, Attorney Ellinwood 
sent an email to Trical noting that 
the hazard report was a public 
document and invited feedback 
from Trical, given the security 
concerns

Later that same day, at 6:10 pm, 
County Counsel called the final 
report an “administrative draft.” 
The apparent theory was to call it a 
draft in an effort to avoid the 
requirements of the Public Records 
Act.



Botelho and County Counsel coordinate 
with developer
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County Counsel 
holds multiple calls 
with developer on 
exact date hazard 
report given to 
County – July 9, 
2020

Wonder why County 
Counsel is so eager to 
talk about the “peer 
review”….

County Counsel holds another call with 
developer’s lawyer the very next week to 
talk about “San Benito County”

Supervisor Botelho
coordinating with 
the developer’s 
lawyers and 
County Counsel 
regarding the 
Floriani property



County Counsel spins story about 
whistleblower’s release of Hazard Report
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The spin and 
coordination with 
developer are  
stunning –

1) The Hazard Report 
was already final

2) No peer review had 
been authorized at 
that time or any 
time thereafter by 
the Board of 
Supervisors 

3) The County experts 
had yet to even 
present on the 
Hazard Report to the 
Board of Supervisors



Hired “peer review” consultant in failed 
attempt to justify smaller hazard buffer

After efforts to bury final report failed, County Counsel orchestrated efforts to smear 
County’s final Hazard Report: 

a) Without any prior direction from Board of Supervisors, Ray Espinosa, 
Supervisor Botelho, County Counsel pursued a so-called “peer review” of 
the hazard report - before County experts were even allowed to 
present their findings to the Board of Supervisors

b) E-mail shows County Counsel Barbara Thompson blocked County Attorney 
Joel Ellinwood from setting a call between the authors of the hazard report 
and the new “peer-review” consultant, making up an excuse that “each 
report needs to be independent” 

i. Yet County Counsel e-mails show subsequent “peer review” work was 
far from independent

c) County Counsel wrote this to the “peer review” consultant about the 
upcoming August 4, 2020, presentation of the hazard report by EMC and Dr. 
Sahu to the Board of Supervisors:  

We will “try to get the presentation shortened,” but “don’t know 
how that will work out”
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County Counsel claims need for 
“independent” peer review
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In the lead up to the August 4 
Board of Supervisors Meeting, 
County Attorney Ellinwood 
asked the “peer review” 
consultant whether they wanted 
to talk to EMC and Dr. Sahu

The hazard “report authors” are 
the County experts – EMC and 
Dr. Sahu

County Counsel Barbara 
Thompson quickly blocked any 
discussions between the 
County’s existing experts and 
the new “peer review” 
consultant

Pay close attention to 
County Counsel’s words that 
“each report needs to be 
independent”  - but her e-
mails and coordination tell a 
very different story



But no independence 
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County Counsel directs “peer 
review” consultant to work 
directly with purported Trical
expert – Exponent



Another word about Exponent: 
chemical plant contemplated paying 
Exponent but let County Counsel run the 
show
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Shortly after the whistleblower released 
the report, County Counsel obtained a 
proposal from Exponent to conduct a 
so-called “independent review” 

A week later, County Counsel receives a text from 
Trical contemplating to pay for Tasks 2 and 3 
(more than $100K) but letting it appear as if the 
County retained Exponent - highly unusual



Efforts to hide the danger 

1. Before the experts were even allowed to present 
the hazard report, Supervisor Botelho made a public 
spectacle at the August 4, 2020, Board of Supervisors 
Meeting because he didn’t like the hazard report’s 
conclusion

2. Supervisor Botelho abruptly ended the August 4, 2020, 
presentation by EMC and Dr. Sahu (County experts) 
before they could finish

3. County Counsel claimed need for “independence” but 
then orchestrated the exact opposite:   

a) Holding numerous meetings with the “peer review” 
consultant, developer, and Exponent

b)Searching for ways to undercut Hazard Report

17



County Counsel undermining 
County’s own experts while 
promoting so-called “peer review”
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Clearly, County Counsel did 
not like County experts’ 
conclusions

But County Counsel 
had no problem with 
her “peer review”



County Counsel coordinates campaign 
to undercut Hazard Report
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County Counsel 
working with 
Trical on 
“preliminary 
findings”

County Counsel 
seeks “peer review” 
before hazard 
report is public

Another meeting 
invite from 
Trical’s lawyer

County Counsel 
wants “Applicant” –
the developer  - to 
join “peer review”!



County Attorney Ellinwood confirms 
2.7 Mile buffer based on one chemical
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Attorney Ellinwood acknowledges that 
there is “not a significant difference” 
between the Hazard Report and the 
purported “peer review.”

The “peer review” consultant did not 
disagree with Attorney Ellinwood’s email 
– no responsive email was released by 
the County. 

Attorney Ellinwood notes that the “peer 
review” consultant is not familiar with 
ALOHA, the widely-used, government-
approved model for a hazard analysis.



Few hours later…. No response from 
“peer review” consultant, but Barbara 
Thompson jumps in
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The “peer review” consultant had nothing 
to add to Attorney Ellinwood’s email 
reporting the 2.7 mile buffer finding

But Attorney Thompson responded 
searching for a different result

The “peer review” consultant gently 
explains that changing the parameters as 
County Counsel suggested would not result 
in “a lot of benefit” 



County Counsel’s Problem 

1. County Counsel was unable to coverup the Hazard Report 
that carefully detailed multiple toxic chemicals and a 
range of reasonable release scenarios recommending a 
minimum 3.5 mile buffer

2. The “peer review” consultant initially found Hazard Report 
correctly concluded the chemical plant was very 
dangerous  

3. “Peer review” consultant’s analysis of just one toxic 
chemical (i.e., chloropicrin) supported a 2.7 mile buffer

4. County Attorney Ellinwood confirmed the danger and the 
2.7 mile hazard zone for just that one chemical 

So what does County Counsel do?

Answer:  Look for ways to justify a smaller hazard 
buffer around chemical plant

22



Flimsy arguments cannot hide danger

1. Ignores Phosgene. 
a) County Counsel uncritically supports “peer review” 

consultant making unsupported claim that obvious fire 
scenario that would create phosgene release was somehow 
not “credible” 

2. Risk Management Plan Blocks Effort to Downplay Methyl 
Bromide Danger.  
a) County Counsel ignores Trical’s own Risk Management Plan 

on file with County and improperly assumes “rain out” 
eliminates methyl bromide danger 

b) The contradiction:  Since 2008, Trical’s own Risk 
Management Plan has identified a threat zone that extends 
beyond 6 miles

3. Chloropicrin. 
a) The “peer review” consultant initially identified a 2.7 mile 

danger for this toxic chemical alone and retreating to junk 
science did not help…. 
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Don’t buy junk science

1. Only Trivial Leaks.  Focus improperly shifts to trivial and minor leaks when 
Trical itself has acknowledged the risks of major releases resulting from 
terrorism, sabotage and more

2. Non-existent mitigation.  Even though no mitigation measures were 
available to model, County Counsel directed the “peer review” consultant to 
model a “hypothetical reduction” and present unsupported and 
misleading modeling to Board of Supervisors that downplayed the danger 

3. Not so PHAST.  Promoting improper use of software (PHAST) not sanctioned 
by government agencies and suggesting the government-approved ALOHA 
model should not be used.  ALOHA is the standard model for emergency 
responders.  

4. Improper modeling.  Supporting Exponent’s narrative that using an unstable 
atmosphere (B-stability) to drive down the hazard consequences was proper 
when considering reasonable worst-case scenarios

a) Stable Atmosphere (F-Stability) Is Proper.  Dr. Andrew Gray, a 
highly credentialed expert and former government official, submitted a 
letter to Board of Supervisors making clear that only using F-stability 
for atmospheric conditions was proper and using an unstable, daytime 
atmospheric class (B) as proposed by Exponent was “inconsistent 
with standard modeling for reasonable worst-case analyses”

b) County withheld this expert letter from the public and only produced it 
in response to litigation
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Supervisor Botelho: willful blindness as 
to major chemical releases 

1. Before listening to a word from the County’s own experts 
during the August 4, 2020, Board Meeting: 
a) Botelho berated County experts, claiming ”the Hazard 

Report is not a report that is based on science and actual 
conditions of Trical” 

b) Botelho declared as if he were a scientific authority on the 
subject: “there is little to no chance” of a major release 
from stationary sources at Trical

c) Botelho announced without any Board review, discussion 
or approval that “the County is pursuing in peer review as 
well as Trical is working on its report for a true 
assessment”

2. The facts show otherwise:
a) Trical acknowledges major chemical release risks
b) County e-mails confirm major chemical release risks
c) February 18, 2021, Court Judgment confirms major 

chemical release risks 
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Trical document shows serious risks

26

Vandalism 
and 
sabotage!

Seismic 
event

Fires

Explosions

Major 
release of 
methyl 
bromide to 
environment 

Big rupture 
of tank car

Clearly, Trical has long recognized that major chemical 
releases could occur in a variety of ways

February 8, 2016
Table C-1-Equipment HAZOP Analysis 



To hide Hazard Report, County Counsel 
admits danger
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When trying to 
hide the Hazard 
Report, Attorney 
Ellinwood had no 
difficulty 
whatsoever 
identifying the 
“severe risk” from 
vandalism and 
terrorism and the 
threat posed to 
the “general 
public and safety” 
by the hazardous 
chemicals at Trical

The e-mail date is noteworthy:  The very next 
day, County Counsel was downplaying the risk 
during the “peer review” consultant’s presentation 
to the Board of Supervisors and the public  



Judgment: final nail in the coffin
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February 18, 2021, Judgment shows serious major 
chemical release risks

• County Counsel’s failure to follow 
the law resulted in a $35K penalty –
wasting scarce public resources 
while misleading the ! 



No Mitigation Exists 

• As explained by Dr. Sahu at page 11 of the 
Hazard Report:  
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Shameless Mitigation Modeling
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County Counsel directed “peer review” 
consultant to model bogus scenarios

Yet County Counsel still offered that she 
“could say that the County is waiting for 
mitigation measures to be submitted by 
Trical.”No 

mitigation! 

The “peer review” consultant complied

Foam?  Water?  
Clearly, they missed 
Dr. Sahu’s class on 
this topic (see slide 
29)



It gets worse – “peer review” consultant 
“not sure” about its own “qualifications”
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County 
Counsel is 
hopelessly 
looking for 
mitigation….

“Peer review” 
consultant “not 
sure” of his firm’s 
“qualifications in this 
[mitigation] area”

NEVERTHELESS, County Counsel asked “peer review” consultant to model 
“hypothetical” mitigations and present them to the Board of Supervisors and 
the public! 



Speaking of qualifications…remember 
ALOHA?  
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On September 22, 2020, the “peer 
review” consultant was speaking as a 
real authority on ALOHA during his 
presentation to the Board of 
Supervisors and the public –
suggesting PHAST was better than 
ALOHA in ways material to this 
analysis.  

His PPT slide is below.  

But the “peer review” consultant neglected 
to mention:  

“He is not familiar with the ALOHA 
software”

And yes, those are his words.   



County Counsel and Chief Administrative 
Officer (CAO) hijack the process 

1. RMA Director Oversight Role.  Resource Management Agency 
(RMA) Director county staff executive was responsible for 
processing developer’s land use application for Strada Verde and 
supervising all consultants, including authors of Hazard Report   

2. Excluded RMA.  Yet after delivery of final hazard report (July 9, 
2020), County Counsel and CAO Ray Espinosa excluded RMA 
Director from that oversight role and acted behind the scenes to 
further own agenda    

3. Changing Conclusions.  But after learning of the 2.7 mile result, 
County Counsel—coordinating with (i) developer, (ii) “peer review” 
consultant, (iii) Trical, and (iv) Exponent—guided peer-review 
process that resulted in smaller hazard zones

But the RMA Director ultimately discovered the ugly truth….
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Excluding the RMA Director  
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Of course, the RMA Director is not 
included in any of this 
correspondence on a topic that is 
squarely his responsibility



35

The Smoking Gun



Morally Wrong

a) RMA Director discovered County Counsel was 
improperly directing the “peer review” consultant to 
change conclusion to show a smaller buffer zone was 
sufficient to protect against hazards at Trical

b) RMA Director confronted County Counsel for hijacking 
the process:

a) County Counsel neither qualified to evaluate nor 
responsible for managing hazard analysis  

b) Frustrating public process by telling peer-review 
consultant NOT to prepare written report

c) Delayed public dissemination of hazard report in 
lead up to election  

c) RMA Director wrote: “I don’t say this lightly but 
what I am seeing is morally wrong.”       
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Before Harry Mavrogenes, the RMA Director, passed 
away on September 20, 2020, due to a heart attack, 
he reported to CAO Ray Espinosa who was working 
behind the scenes with County Counsel

Facts Don’t Lie 
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Shocking process to witness   

Cold Hard Facts 
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County Counsel Barbara Thompson and 
CAO Ray Espinosa excluded RMA Director 
from the process so they could hide 
direction to “peer review” consultant and 
bury the Hazard  Report 

Damning Evidence
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After being at the County for less than 15 months, 
the RMA Director was rudely awakened to learn 
County leadership had no moral compass

The Ugly Truth



Unfortunately, there is more …. 

The deception and misconduct did not 
end with the Hazard Report:
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It extended to the Elections Code and 
the Public Records Act relative to 
Measure N and the Strada Verde Project.



Violating the law:  County Counsel 
improperly promotes Strada Verde project

1. Law required County Counsel to draft “impartial analysis” and neutral ballot 
question for Measure N 

a) But County Counsel did just the opposite – Superior Court ruled County 
Counsel’s ballot question violated Elections Code

b) Rare for any County or City to lose Election Code lawsuit unless 
conduct is truly egregious  

c) Measure N ballot question revised:

i. No Innovation.  Word “Innovation” eliminated from ballot question -
nothing innovative about Strada Verde. 

ii. Re-Zoning. Added language to make clear Measure N would re-
zone agricultural lands.     

2. County Counsel hid public records regarding Strada Verde for months

a) Lost two separate lawsuits 

b) Judgments entered against County 

c) Ordered to pay legal fees 

d) Withheld certain records until after election
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Court strikes down biased ballot question

43

Working closely with developer, 
County Counsel’s bias was 
readily apparent

Court blocked printing and 
mailing of the biased 
question until County 
Counsel complied with the 
law



PRA Litigation – County lost - twice

Judgment 1 Judgment 2

44

County resident 
asked for public 
records regarding 
Hazard Report and 
Strada Verde 

County delayed 
release of certain  
records until after 
November 3 election

It took two lawsuits 
before pertinent 
documents were 
released



Background Setting  
August 18, 2020, Board of Supervisors Meeting

1. County commissioned experts to prepare an Elections Code Report to evaluate Measure 
N’s fiscal impacts and viability, consistency with the County General Plan, traffic 
congestion and other impacts and issues  

2. A public presentation before the Board of Supervisors on the Elections Code Report was 
set for August 18, 2020   

3. The Elections Code Report should have informed language of County ballot question and 
County Counsel’s impartial analysis for Measure N 

4. County Counsel did not wait for the Elections Code Report to be presented to the Board 
of Supervisors and instead somehow came up with her own “impartial analysis” on 
several highly technical matters 

5. On August 18, 2020, and having already reached different conclusions, County Counsel 
attacked the Elections Code Report’s conclusions even before the experts had a chance to 
present – poisoning the well

6. Attorney Ellinwood Joel revealed that the developer wrote the Strada Verde initiative in a 
manner that would mislead the voters regarding elimination of the buffer zone 
requirement    

7. Uncomfortable throughout the August 18 meeting, Barbara Thompson repeatedly 
interrupted the expert presentation – trying to sow confusion where none exists  

a) Misleading Impartial Analysis
b) Measure N’s Obvious Inconsistency with General Plan
c) Developer’s Efforts to Avoid CEQA
d) No Road Access 

What follows:  Excerpts from Elections Code Report, Impartial Analysis and 
Transcript of Oral Statements from August 18, 2020, Board of Supervisors Meeting.  
The record speaks for itself.  
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Experts correct County Counsel

County Counsel “Impartial Analysis”

County Expert Elections Code Report
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On August 18, 2020, County 
Counsel issued her so-called 
“impartial analysis” and told 
voters that Measure N may 
supersede and eliminate 
General Plan’s buffer 
requirement – even though 
Strada Verde had no buffer! 

Also on the same day, August 18, 
2020, the County’s expert found 
the obvious:  the Strada Verde 
project was inconsistent with 
the General Plan because it 
did not establish a buffer.  

The expert’s analysis speaks for 
itself.

Thankfully, experts hired 
by the County to evaluate 
Measure N weighed in to 
correct County Counsel....



The Transcript – It all comes out

JOEL ELLINWOOD: And this is really the most important 
legal issue, in my opinion, in the initiative.

47

BARBARA THOMPSON interjects: And if I could interject, 
you know, I know that there will be some -- there will have to 
be some analysis of the hazard of Tri-Cal, and [how] much 
hazard exists. But the initial review for the peer review, and I 
will not speak for them until we get the final report […], 

BARBARA THOMPSON interrupts: And kind of to bring it 
back to where it was in the report, is how the report dealt with 
it was too simplistic and too -- not entirely accurate.

JOEL ELLINWOOD: Okay, so the next issue are two issues 
that arise under the General Plan analysis. And I'm going to 
start with what I think is the most impactful. And that is the 
current General Plan has Hazard and Safety Policy 6.9. There 
are other, you know, differences that the peer review will point 
out, and -- but the essential gravamen of that is that there is a 
recommended buffer zone surrounding the TriCal plant, based 
on the criteria in Policy 6.9.

JOEL ELLINWOOD continues: And it's important for the 
general public to understand that they are being asked to make 
findings in voting for this that the TriCal Plant located in relation 
to the Strada Verde Project is in the public interest, and is 
consistent with the General Plan as amended by the initiative. 
And if the voters decide that, I believe it is the authors' intent to 
say that 6.9 no longer applies to this project.

County Attorney Ellinwood 
revealing developer’s intent is 
for Measure N to eliminate 
buffer requirement (H&S-6.9) 
and recognizing the importance 
of the public understanding this 
point given the misleading 
language of the Strada Verde 
Initiative. 

August 18, 2020 – County 
Attorney Ellinwood noting the 
“gravamen” of the recommended 
buffer zone.

Interrupting the discussion, 
County Counsel reveals her 
discomfort with Ellinwood 
revealing true purpose of 
Measure N in simple terms.

County Counsel Thompson 
then seeks to sow confusion 
and her assertion that she 
“will not speak” for “peer 
review” consultant until “final 
report” is not without irony 
given her misconduct shown 
above.



The Transcript – It all comes out

48

Mr. Groves summarized the law in an 
easy to understand manner and made 
the important point that, upon 
approval of Measure N, the developer 
could construct 95% of the Strada
Verde project without undergoing 
environmental review under CEQA. 

Stated another way, CEQA would not 
apply after the passage of the initiative 
unless the developer sought 
discretionary county approvals. And 
even if CEQA were triggered, any 
review may be severely limited 
because the on-the-ground reality 
would have already changed. 

Background Setting: Michael Groves of EMC
Planning Group is finally allowed to present and is trying
to explain (i) why passage of Measure N will allow
developer to avoid CEQA review, and (ii) why the need
for a Hazard Buffer creates an inconsistency between the
proposed Strada Verde Specific Plan (Measure N) and the
General Plan. Mr. Groves is an expert with decades of
land use experience involving large-scale project
development. Mr. Groves also wrote the County’s
General Plan.

Michael Groves: The Initiative Measure, under the law,
does not require environmental review, so let ‘s be really
clear. Environmental review is not required, and Mr.
Ellenwood is exactly right that if there is a subsequent
discretionary decision, then environmental review will be
required. So, that’s not at issue.

Michael Groves continues: County Counsel got hung up on some language we wrote that is at the bottom
of the screen, and if you look at that language, it says:

“However, passage of the Initiative may limit any future CEQA review and constrain the
ability to impose mitigation.”

What does that mean? Well, if you have an initiative measure that approves a specific plan, and the specific
plan has uses in it, and 95 percent of those uses approved by are permitted uses in the sense of, there is no
approval requirement. They are by-right uses.

So, are you hearing that?

95 percent by-right uses [in Measure N]. They [developer] don’t need a subdivision to build those uses.
If they get the initiative approved, they can go build tomorrow. As soon as the initiative is approved, they
can go get a site plan approval from the Planning Department and go get a building permit. They do not
need to do a subdivision.



The Transcript – It all comes out
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Supervisor Botelho interrupts: You
know, I’ve got to stop you right there,
Michael. With the specific plan, you’ve
got your zoning, then you get your
project, and you’ve got to go through a
CEQA process.

Joel Ellinwood:  So, there are no legal parcels that you could lease 
or sell to a developer, ultimate owner of the property. As a practical 
matter, nothing can happen with it -- even if the plan is approved by 
the voters, until a subdivision map is approved that would create a 
road infrastructure network, and would establish legal parcels that 
could be sold or leased, under the Subdivision Map Act.

So, the fact that there may be uses that would be permitted as a 
right, once those subdivision parcels are created, it’s correct. But, 
you can’t get there from here, is the simple answer. You have to go 
through the Subdivision Map Act processes first.

Of course, Barbara Thompson chimes in: As a practical matter.

Michael Groves:  [T]he process started with an application that would have been in that normal 
EIR/permitting process, and it got changed to an initiative. So, when something gets changed to an 
initiative, typically, the developer is trying to avoid the EIR process. 

But I would also be remiss in telling you I don’t agree with Mr. Ellenwood’s assessment that a 
subdivision has to be done in order to develop. If they own all of the property, which is in that 2,777 
acres, and they can get road access, they can build under the General Plan amendment, which is the 
specific plan. They can build under that. You can put in roads without having a subdivision. I’ve done 
it on lots of projects.  

So, you know, again, these are just nuances, but I’m supposed to report those things to you.  We can 
wash them over and say, oh, they’re going to do a subdivision, they have to do a subdivision. At the 
end of the day, they don t have to. I’m just telling you that.

Botelho parrots the 
developer’s position, but 
the fact is the initiative 
bypasses CEQA.

Joel Ellinwood is simply wrong 
in thinking that a subdivision 
map is needed to build the 
project.  

Why, Barbara? 

Mr. Groves, an actual 
expert, corrects 
Ellinwood and 
explains the 
developer doesn’t 
need a subdivision 
and that Mr. Groves 
has built “lots of 
projects” without a 
subdivision. 



50

BARBARA THOMPSON interrupting: If I could interject, 
though, just because --

MICHAEL GROVES: Let me finish what I --

BARBARA THOMPSON: Just because we do know -- no, no 
-- I'm just saying that the peer review has already shown 
that that buffer should be smaller. So, I'm just saying, 
repeating something that we know is probably not a true fact 
--

MICHAEL GROVES notes peer review’s finding:  2.8 [miles].

BARBARA THOMPSON: Well, we'll see, but –

MICHAEL GROVES: So, we concluded in the report that it's 
inconsistent with the General Plan.... The report recommends a 3.5 
mile buffer....

The Transcript – It all comes out

BARBARA THOMPSON blurts: It's in the public interest, the 
location's in the public interest.--

MICHAEL GROVES: They basically have written off 
Policy 6.9.  So their way of dealing with it is, we're 
going to make a finding, okay, in the initiative and 
we're going to have the voters approve that finding, 
which is basically going to make 6.9 irrelevant to this 
project, okay. 

Here we go again.  

Remember:  Just 
moments before Barbara 
declined to say anything 
about the “peer review” 
because it was not final.  

The Smoking Gun e-mail sheds light 
on this comment.
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MICHAEL GROVES: Yeah, so [the Developer is] basically saying 
in their initiative that 6.9 would go away[…] and [the Developer 
doesn’t] need to address 6.9 if the voters approve it. That's what 
they're saying in the initiative and Mr. Ellinwood pointed that out 
very well.

BARBARA THOMPSON: It's just saying that they don't --
they're saying that this project would be consistent with the 
General Plan because they've made a finding that it's consistent 
with the General Plan, including health and safety code -- I 
mean, health and safety HS 6.9.  So, it's saying that nobody --
it's trying to prevent somebody from saying later that it's not 
consistent with the General Plan by making that consistency 
finding in Section 2 --

SUPERVISOR PETER HERNANDEZ: Is that -- how are they 
justifying that?

BARBARA THOMPSON interrupts: It's highly 
technical.

The wheels are turning for 
Supervisor Hernandez….SUPERVISOR PETER HERNANDEZ: Say that again, sir.

More circus-like 
contortions from 
Barbara 
Thompson to 
confuse a simple 
but important 
issue.

The 
concern 
is 
growing.  

The repeated and 
unsolicited 
interruptions are 
telling.
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SUPERVISOR PETER HERNANDEZ: So, the 
initiative becomes de facto like 6.9, you don't have 
to address it?

JOEL ELLINWOOD: Yup.

MICHAEL GROVES: And the problem is, is that they didn't make 
that as an amendment, they just wrote that language as if it was a 
finding and if you guys know what that means, it's basically, they're 
making a finding for the people of San Benito County that it's healthy 
and safe, which is crazy in my mind. And I'll be really blunt about 
that. So, and let me tell you what the curveball is […] what they've 
done is said, "Well, we're internally consistent because we're just 
going to ignore it."

BARBARA THOMPSON: It's like an amendment almost to 6.9.

Alarmed, SUPERVISOR PETER HERNANDEZ: But you 
can't just ignore the General Plan risk mitigation expectation, 
right?

Michael Groves disagrees: Frankly, that is their 
purpose, is to avoid having to deal with the buffer 
zone for TriCal. And so, I'm being very blunt and 
that's --

No, unless you don’t care 
about the health and safety 
of County residents.

JOEL ELLINWOOD jumps in: Well, they're saying that this 
finding that they're asking the voters to make supersedes, 
overrules, trumps, whatever word you want to use, health 
and safety Policy 6.9. And I had a conversation with the 
author of this [initiative] and he confirmed that…

Yet, County Attorney 
Ellinwood confirms 
that is precisely what 
the developer 
intended Measure N to 
accomplish!

It clicks.

More 
spin.

Expert explains the 
developer could have 
asked the voters to 
amend the General 
Plan to delete the 
buffer.

But the problem:  

developer did not ask for 
an amendment because 
the voter reaction would 
have been even more 
negative.  
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MICHAEL GROVES: It's not speculation.

Interrupting yet again, BARBARA THOMPSON:  
And also, I think that saying that it's inconsistent is 
just too simplistic for the legal argument that's 
involved because it's very technical about whether it's 
going to be consistent or inconsistent.

SUPERVISOR PETER HERNANDEZ: Well, either way, I mean, Barbara, I get what the gentleman is saying 

MICHAEL GROVES: But I’m not going to sit here and tell you, 
"Oh, yeah, they put it in there and everything's good" because 
that's not my job. If I tell you that and we have a Beirut out 
there and that happened on the day I was giving you the 
presentation, that's agricultural chemicals blowing up –

BARBARA THOMPSON interrupts again:I think 
we need to not have too much speculation, though.

County Expert returns to the 
seriousness of the discussion and 
understandably declined to agree 
with County Counsel and just say 
“everything’s good.”  

A word on timing:  Eerily just two 
weeks before this conversation and 
on the same day County experts 
were presenting the Hazard Report, 
the devastating explosion in Beirut, 
Lebanon occurred.   

The apparent lack 
of concern for 
public health and 
safety is alarming. 

The Hazard 
Report 
makes the 
point.

More circus-like contortions.

Clearly, Supervisor 
Hernandez is not 
buying it.



County Counsel is wrong again –
No road access
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1. In an attempt to convince voters the project would not 
increase traffic on Highway 25, Measure N claimed primary 
road access to Strada Verde would be the Betabel
Interchange. But the developer did not own land necessary 
for Betabel road access and therefore the claimed primary 
road access may be infeasible.

2. County experts explained:          

3. Highway 25 traffic is a serious problem in the 
County.  County Counsel attacked the County’s 
own expert conclusion asserting expert did not 
perform “adequate due diligence.”    

4. Of course, County Counsel 
was brazenly wrong: County 
experts did more than 
“adequate due diligence” and 
their conclusion was supported 
by a written analysis from a 
prominent engineering firm. 

Note: County 
Counsel offered 
no support for 
her own 
assertion



The Irony
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As to the “law,” County Counsel could not be more wrong 
having has lost not one, not two, but three lawsuits while 
promoting Strada Verde.  The lack of a basic 
understanding of land use law and CEQA is readily 
apparent from the August 18 hearing transcript. 

BARBARA THOMPSON brazenly asserts: Now we
turn to the main concerns that we have with the
report as written which have not been able to be
resolved by changes by the consultant. The first slide
indicates the objectives of County Counsel review.
County Counsel review reports prepared for the
county for legal sufficiency. The principles of legal
sufficiency are completeness, factual accuracy,
evidence supports the conclusions that are made,
legally correct, legal conclusions are supported by
statutes and case law, and balanced with no evidence
of bias for or against the subject of the report.

The report prepared by EMC and ADE fails to meet
these criteria in its present form. County Counsel
prefers to have the corrections made prior to the
public release of the report.

As to “factual accuracy,” County Counsel 
was wrong about the hazard risks at 
Trical, and even something as basic as 
road access to the site. To name a few.    

August 18, 2020, Board of Supervisors Meeting.  
Public records show County Counsel tried to undermine 
and smear the County’s own experts because they 
would not compromise their independence and alter 
their conclusions. Apparently desperate and having no 
legitimate defense, County Counsel went on the 
offense and openly attacked County experts at the 
August 18 meeting in a thinly-veiled effort to mask 
their own misconduct.      

County 
Counsel was 
is no position 
to lecture
about 
anything….

As to “completeness,” 
County Counsel failed to 
properly inform voters in 
her ballot question or  
“impartial analysis”  of what 
Attorney Ellinwood called 
the important issue: 
developer intended to 
eliminate the buffer 
requirement without a 
formal amendment.  

Consequence of Failure:
voters not in attendance at 
the August 18 meeting 
would have no idea that the 
developer intended 
Measure N to eliminate the 
hazard buffer requirement.  

As to “bias,” County Counsel’s repeated 
failures to remain neutral are hard to 
ignore. Calling a final report an 
“administrative draft” to delay its public 
release makes the point. 



Request to the Board of Supervisors 

Residents ask that the Board of 
Supervisors promptly convene a public 
meeting to address this serious 
misconduct.  
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