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 MINUTE OF ASSOCIATE JUDGE JOHNSTON

 

[1] Counsel’s recent memoranda (Mr Judd and Mr Illingworth, 19 July 2022; 

Mr Colson and Ms Bowden, 21 July 2022) have been referred to me.  Effectively, the 

applicant is seeking an order pursuant to r 7.34 that the interlocutory application set 

down to be heard on 4 August 2022 be heard in open court.  For three reasons, I am 

not prepared to make any such order.   

[2] The first reason is a practical one.  Were such an order to be made then that 

would take the application outside the jurisdiction of an Associate Judge.  That would 

mean that another judge would have to be allocated which would inevitably require a 

new fixture.  It does not appear to me to be in the interests of the parties, or for that 



 

 

matter in the interests of justice more generally, for there to be delay in the proper 

progress of this important matter. 

[3] Second, the mere fact that this is a case with a significant public component in 

which a large number of people may have an interest does not necessarily mean that 

the mundane interlocutory aspects of the proceeding — as opposed of course to the 

substantive trial — should be heard in open court. 

[4] Finally, as Mr Colson submits, in the very nature of an application such as this 

for an order to the effect that privilege has been waived, there is an inherent danger 

that a hearing in open court would result in information becoming public before the 

Court was able to deliberate on whether or not privilege had been waived in respect of 

it. 

[5] As I say, for those reasons, I decline to make the order  sought. 

[6] The matter will proceed in chambers in the usual way on 4 August 2022 as 

scheduled. 

Associate Judge Johnston 
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