E. The Duty to Provide Information
for Bargaining

1. The Right

to Relevant Information

Unions have a broad right to informa-
tion relevant to the negotiation and admin-
istration of the collective bargaining agree-
ment. This obligation is based on the
principle that the emplover’s duty to bar-
gain includes the duty to provide the union
with the information it needs to cngage in
informed bargaining. There cannot be a
good-faith bargaining impasse on a subject
il the employer has relused to provide the
union with relevant information it has re-
quested in order to bargain over the issue,

An emptoyer has no duty to provide in-
formation votuntarily, only 1o provide what
is requested. The information requested
must be relevant to formulating the union’s
bargaining proposals. contract negotiations,
or contract administration. including infor-
mation needed to cvaluate and process a
grievance through the gricvance procedure
to arbitratton. A union needing information
must rcquest it trom the employer and ex-
plain the reasons for needing it. The Board
has {requently stated that it uses a broad,
“discovery-lype " standard to determine the
relevance of an information request. The
cmplover (or the union on an employer’s
request) must provide reguested informa-
tion if it is probably or potentially relevant.
Thus, under this broad approach, the
union’s right to information pertaining to a
grievance does not depend on the griev-
ance’s merits. only on the relevance of the
information to the grievance as alleged.

Basically, a union is entitled to any in-
formation it needs on any matter relevant
to the bargaining process, contract adminis-
tration, or the cvaluation and processing of
gricvances. Thus, for example. if a union is
considering a contraci proposal to limit sub-
contracting, il can request data on past com-
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pany subcontracts. If the union belicves
contractual overtime provisions have been
violated. it can request data on the number
and distribution of overtime hours. If there
i$ a gricvance as 1o production linc speed,
the union is entitled on request to the com-
pany’s time study data if any, and may even
make its own time study. However. the
Board applics a somewhat restrictive rule
governing a union’s right to do its own on-
site testing, balancing the need for the test
or study against the employer’s private
property right. This means that an cmployer
can tawfully deny access if the union could
obtain the same information without going
on premises. tn most cases, however. a union
is able to justify the nced for an on-site test.
at least to verily data provided by the com-
pany. A newly certified union is usuzlly enti-
tled to visit the employer’s facility to ob-
serve its operations, The Board has stated
that direct observation is necessary for the
union to develop an informed and reason-
able ncgotiating strategy so that the em-
ployees reccive the representation for
which they voted. The Lechmere decision
limiting the right of an outside union to
enter private emplover property (see chap-
ter 3) does not apply. Lecfimere governs the
right of “stranger unions.” and the duly cer-
tified or recognized union requesting access
Lo carry out its collective bargaining func-
tions is not a “stranger.”

If an emplovee is disciplined, the union
can request informatton about the reasons
for the discipline and the evidence support-
ing it. However, an emplover does not have
to give the union copies of witness state-
ments before the hearing because of the
possibility that the witnesses may be subject
to harassment. Similarly, an employer docs
not have to give a union the names of in-
formants who reported misconduct, such as
drug use or a thelt ring, to the employer.
However, on the union’s request, the em-
ployer must give the union a summary of
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the evidence supplied by the informant,
without identifying the source, that is suffi-
cient for the union to prepare its deflense.
Simifarty, under the broad, discovery-type
approach the Board applies. an employer
must furnish a union, on request, with copies
of reports prepared by the employer's secu-
rity investigators summarizing customer
complaints against an employee. The reports
are not protected unless the customer re-
quested and received assurances of confi-
dentiality before providing the information.

A union is entitled to the names and ad-
dresses of all employees, in the bargaining
unit, their job classifications, wage rates. and
senmority dates. These basic data are neces-
sary to begin bargaining. If a contract in-
cludes a union security clause (see chapter
10}, the union can also request the name of
each employec. as hired, in order to enforce
the clause. However, the Board has held
that employee Social Security numbers arc
not presumptively relevant, and a union is
not entitled te this information frem the
employer unless the union can establish a
rcason for needing it. On request, a union is
entitled to relevant information about the
application of an employer’s personnel
practices to minority group bargaining unit
emplovees to ensure fair, lawful, and
nondiscriminatory  treatment.  Questions
sometimes arise as to a union’s right to in-
formation about an employer’s hiring prac-
tices. Applicants for employment are not
vet emplovees. Therefore, the Board has
held that a union is entitled to information
about hiring practices only if the union has
an objective basis for believing that the em-
ployer may discriminate in hiring against
members of a protected group (see chapter
13). The union can then request the infor-
mation needed to verify its beliefs. A umon
usually is not entitled to a copy of an em-
plover’s aflirmative action program, if any.
as the plan nself does not directly affect the
terms and conditions of employment of bar-
gaining unit employces.

Technically. a union represents strike
replacements; thus, a striking union can re-
guest a list of replacements’ names and ad-
dresses. Employers frequently protest that
unions will use this list to harass the re-
placcments. The Board has held that the
union is entitled to the list unless there is a
“clear and present danger™ that the list
would be used 1o intimidate or harass re-
placements. However, some courts of ap-
peals reviewing Board decisions on this
issuc have held that an emplover may with-
hold the names if the employer has a rea-
sonable basis for belicving that (he Tist will
be used improperlv.

The Board presumes that requested in-
formation dircctly related to the bargaining
unit is necessary and that the union is enti-
tled to it. However, an employer i3 not re-
quired to produce information that is not di-
rectly related to the unit, such as information
about the wages and fringe benefits it pro-
vides to employees at another facility outside
the unit, unless the union establishes the
probability that the information is relevant
for a specific reason. Thus, for example, if the
union has reason to believe that employees
outside the bargaining unil are performing
bargaining unit work. it can request informa-
tion about the work the suspect employees
are doing. It a contract limits subcontracts to
cmployers who pay their employees no less
than an amount equivalent to the wages and
fringe benefits rcccived by the bargaining
unit employcees, the union may request infor-
mation from the employer to verify the com-
pensation reccived by the subcontractoi’s
employces cven though the employer, in
furn, must obtain this information from the
subcontractor. If a union suspects that an
employer has improperly established an
alter-cgo or double-breasted operation to
evade the collective bargaming agreement
(sce discussion later in this chapter). the
union may request detailed personnel and [i-
nancial information to uncover the relation-
ship between the companies,



This list of possible information is far
from exhaustive. Basically, the scope of the
union’s right (o information 1s as broad as
the union’s need for information on any
matter relevant to the bargaining process.
contract administration, and the evaluation
and processing of gricvances,

Although it does not occur often, em-
ployers are also entitled 1o relevanl data
[rom the union. If a contract requires that an
employer obtain his employees from a union
hiring hall. the employer can request data as
to the union’s ability to refer enough quali-
ficd employees to meet the cmplover's
necds. such as the list of names and addresses
of employees who apply for referral. Some
contracts include a “most favored nation™
clause requiring that the union offer a con-
tracting employer any more favorable condi-
tions of employment that the union agrecs to
with another emplover. In such a case, the
contracting employer may request a list of all
the emplovers with whom the union has a
contractual relationship, as well as a copy of
their contracts, to determine whether those
agreements contain better terms to which
the employer would be entitled.

2. Limits on the Employer’s Duty

There are some limits on the emplover's
(or union’s) obtigation to provide informa-
tion. Thus, a request cannot unduly burden
the other party. A union may have o pay for
the cmployver's administrative expenses
{such as clerical and copying costs) when
gathering large amounts of information, If
substantial costs are invalved in gathering
the requested information. the parties may
bargain over the amount the cmployer may
charge the wunion. If no agreement is
reached. the employer may simply permit
the union to have access to the records from
which the union can reasonably compile the
nceded information on its own.

Fmployers sometime argue that a
union’s request for information that appears
relevant on the surface may actually have
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some other purpose for which the emplover
may properly reject the request. For cxam-
ple, a union may request a list of subcontrac-
tors to check on comphance with a contrac-
tual restriction on subcontracting but may
actually intend to usc the list 1o identity
nonunion employers as an organizing tool.
Howcver, the Board's position is that the
union is entitled to information if it has a le-
gitimate collective bargaining purposc (as
discussed previously) even though there may
also be other reasons for the request or the
information may be pul to other uses. such as
organizing. However, information may not
be requested in bad faith. Thus, in one casc.
an appellate court, reversing a Board deci-
sion, held that a union was not entitled to the
names of subcontractors because (according
to the court) the union intended to use the
information to drive the nonunion subcon-
tractors out of business. rather than to ensurc
compliance with the subcontracting clause.
In a few cases. the Board has held that an
employer need not provide certain informa-
tion if the request did not pertain o an al-
leged contract violation and the contract did
not expire for a substantial time period, so
that the information was not relevant at the
time 1o formulating a new contract proposal.
The Board ruled in one case that a union’s
request for information about the cost of
providing certain additional medical benefits
as it proposed in bargaining was not relevant
beeause the employer had firmly rejected the
union’s propesal and the information re-
quested was also readily available directly (o
the union. llowever, in most cascs, an em-
ployer cannoi reject a union's request for rel-
evanl information just because it is available
from another source, The union is entitled to
the information from the employer to verify
the information it already has. Also, a union
is not obligated to use a burdensome proce-
dure to obtain desired information from an-
other source il the employer has the infor-
mation readily available in a more
convenient form.
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Usually the employer does not have to
interpret the data provided 10 the union or
put them in the precise {orm the union re-
quests. However, if the information re-
quested is computerized or needs cxplana-
tion to be understood. the employer must
put the datla in a usable form and give the
necessary explanation, In most cases, a union
is entitled to a copy of relevant company
records. However, if the records are simple
and uncomplicated. the employer may only
have to allow the union to inspect the
records and make notes as 1o their contents.

a. Right to Profit Information The
union 1s entitled to financial information
about company profits only if the employer
asserts it is financially unable to pay a re-
quested increase. This is called “pleading
poverty.” The union is not entitled to finan-
cial data just because it would assist it in
preparing wage demands for bargaining. The
Baoard is very strict in applying this doctrine.
Thus. if an employer indicates that it could
afford a certain increase with difficulty, but
prefers 1o use its available funds for other
purposes, the union would not be eatitled to
financiat information because the employer
did not specifically state that it could not af-
tord the increase. A union is not entitled (o
review company linancial records just be-
cause the cmployer asscrls that a wage in-
crease would place it at a competitive disad-
vantage. However, if the cmployer goes
further and claims it will not be able to sur-
vive or stay in business for the term of the
agreement under the union’s proposal. the
union is entitled to review relevant financial
information to verify this claim.

b. Confidential Data  The Supreme Court
has indicated thatl an employcer's legitimate
interest in the confidentiality of certain in-
formation may prevail over the union’s
need. In Detroit Edison (1979).7 the union
requested that the company provide it with

" See legal principle 16.A.

acopy of an aptitude test used to determine
eligibility for promotions and copies of the
test results for those taking the test. The
data werc needed (o arbitrale a grievance
over the denial of promotions to certain
sentor emplovees. The company denied the
union’s request for the test on the grounds
that the test had to be kept secrct. The com-
pany did offer to allow a psychologist, sc-
lected by the union. to evaluatce the test in
conlidence, bul the union rejected this pro-
posal. The employer also denicd the union’s
request for the test results of individual em-
ployees because the company had promised
cmployees that it would keep the results
conflidential. The company did offer to re-
lease the test results of any emplovee who
signed a waiver permitting the release. The
Supreme Court, reversing the Board, held
that the employer did not have to turn over
the test directly to the union and that the
cmployer’s requirement that the individual
employces agree to the release of their
scorcs was rcasonable. The Court stated
that the burden on the union in getting the
releases was minimal,

Since the Derroir Edison decision. the
Board has proceeded careflully on a case-
by-case basis in balancing an cmployery
claim of confidentinlity against the union’s
need for relevant information. Thus, the
burden ts on the party claiming confiden-
tiality to establish this claim. In gencral, for
information to be confidential, it must: re-
veal highly personal information, such as in-
dividual medical records or psychological
test results, contrary to promiscs or reason-
able expectations of privacy: reveal substan-
tial employcer proprietary information, such
as trade scerets: be reasonably expected to
lead to harassment or retaliation, such as
the identification of witnesses: or be infor-
mation that 15 traditionally privileged in
lawsuits, such as material falling within the
attorney-client privilege or a document pre-
pared for pending or anticipated litigation.
Even if an cmplover (or a union in response



to an emplover’s request) properly regards
certain information as confidential, it must
raise the issue promptly. It must bargain
with the union as to a means to provide as
much of the information requested as possi-
ble while meeting its legitimate confiden-
tiality claims (such as removing names or
other identifying comments from individual
cmplovee records, limiting the union offi-
cials 1o whom the information is released.
ot submitting the complete information to a
third person mutually selected by the par-
ties to anaiyze the information for the union
without jeopardizing emplovee privacy).
The Board has cmphasized that the right (o
privacy in an employee’s record belongs 1o
the employee. not the emplover. Thus, an
emplover may not raise a privacy claim un-
less it has promiscd the employvee that the
records will be confidential or, as in the case
ol medical records, the emplovee has a le-
gitimate expectation of privacy. 1f the
union’s neced for personally identitiable
records in a particular situation is refatively
high. and the employee’s privacy concerns
are relatively light, the employer may be re-
quired to provide personally identifiable
records to the union without individual em-
pioyee releases. For example, co-employees
usually know when another employee is dis-
ciplined or is absent. Thus, individual em-
ployees have only a very slight privacy in-
terest at stake if the union is provided
information without the employec's con-
sent aboul the number of times the em-
ployee has been absent or disciplined. How-
cver, the reasons [or an employee’s absence
may be personal. so that, depending on the
union’s need for the information, the em-
plaver might reasonably require that the
employce sign a release before that infor-
mation is provided to the union,

¢. Occupational Safety and Health Informa-
tion The Board has held that a union is
entitled 1o a broad range of data from the
cmplover pertaining to occupational safety
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and health. including such items as morbid-
ity and mortality stalistics on past and pres-
ent employees: the generic names of all sub-
stances usced in the plant and a statement of
their known effects; results of clinical and
laboratory studics of individual employecs
taken by the employer: and company statis-
tics on occupational illnesses and accidents
related 10 workers’ compensation claims,
Usually, however, an employver may remove
the name of the individual ecmplovee and
any references that would identify the indi-
vidual from any medical information pro-
vided. Supplying the union with statistical
or aggregate medical data may result in the
unavoidable identification of some individ-
ual employces™ medical information, but the
Board has reasoned the union’s nced for
the data, potentially revealing the past ef-
fects of the workplace ¢cuvironment on the
employees, outweighs any minimal intru-
sion into the emplovee’s privacy.

The Board requires that the parties bar-
gain in good faith regarding the conditions
under which nceded generic chemical infor-
mation should be furnished to the union
with appropriate safeguards to protect the
company's legitimate rights to maintain
trade secrets. The Board will impose specific
remedies as to the records to be provided
and the union’s use or distribution of the in-
formation only il the partics are unable to
agree.

A union has the right 1o select an out-
side specialist to enter the employer’s facil-
ity and makc necessary on-sile inspections
and tests relevant to the administration of a
contractual safety clause, a pending gricy-
ance, or upcoming ncgotiations, The union
does not have to rely on the cmployer’s
safety data which, intentionally or not, may
be biased. As discussed above, the Board
applies a balancing test to dctermine a
unton’s right to on-site testing, balancing
the need for such tests against the em-
ployer's private property rights, However,
in most cases, the union should still be able
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to justify its nced for access to the com-
pany’s property to inspect and test for
salety hazards or to verily data provided by
the company. The employer may limit union
testing to reasonable times and periods and
reguire the union to sign an agrecment pro-
{ecting any company trade scerets (e.g., con-
fidential industrial processes) to which it
may have access during the inspection.

F. The Bargaining Duty

of Successor Employers

Generally, an employer is @ successor em-
plover if it takes over the business of an-
other emplover. the predecessor’s employ-
ces are retained as a majority of the new
employer’s workforce, and the new em-
ployer continuecs operations in the same in-
dustry. The takeover may be through a
merger or consolidation of two companies. a
stock transfer, transfer of assets or a lease, or
any other business combination. In Burns
International Security Services, Inc. (1972)."
the Supreme Court held that a successor
emplover is not bound by the predecessor’s
collective bargaining agreement and is free
t0 bargain for its own contract. The Court
said that ordering a successor cmployer to
adopt the predecessor’s contract is contrary
to the principle of Section 8(d). which states
an employer cannot be compelled to agree
to specific contract terms. The successor
may. however, be required to recognize and
bargain with the incumbent union under the
conditions discussed below. A successor em-
plover may also be liable for the unfair labor
practices committed by the predecessor pro-
vided the successor was aware of the viola-
tions at the time it assumed control.

1. Retaining the Prior Workforce

Under Burns, a new employer has no
obligation to hire the prior employees; it
can hire or bring in all new employces if it
wishes. However, the employer would vio-

I* Sce legal principte 17.A.

late Scction 8(a)(3) of the Act (see chapter
4y if it discriminatorily refused to retain the
prior employees because they were union
members or to avoid having to recognize
the union. If the Board finds that the new
employer discriminatorily refused to hire
the prior employces, it will presume that the
prior employees would have becn a major-
ity of the new workforee but for the dis-
crimination and that the successor was
thereforc obligated to bargain to impasse
with the incumbent union before changing
cxisting terms of employment. such as re-
ducing the employees’ pay or benefits, This
can result in a substantial back pay award to
the employees who were not hired or whose
compensation was reduced.

Under Burns, the new employer is obli-
gated to bargain with the prior incumbent
union when the emplovees represented by it
comprise a majority of the new workforce. It
the emplover hires all the predecessor’s em-
ployees. it becomes a successor employer ob-
ligated to bargain with the incumbent union
from the date of hiring. If the employer hires
6 of 10 prior employces and 5 new employ-
ees, the Board presumes that the union con-
tinues to represent the 6 employees. The suc-
cessor will be required to bargain with the
union from the time it is clear that the six
emplovees are a majority of the new work-
force. If the new emplover retains all 10 of
the prior emplovees and brings in 12 new
employces as well, the cmployer is not
legally a successor. It has no obligation to
bargain with the prior union even though all
the old ciployees are retained because the
prior employees arc not a majority of the
new workforce. If the employer does not re-
tain any of the prior employees. it has no bar-
gaining obligation with the incumbent union,
provided the decision to hire all new ecmploy-
ces is not discriminatorily motivated.

In Fall River Dyeing and Finishing
Corp. (1987).'% the Supreme Court upheld

1 See legal principle 17.8.
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