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[1]   The Plaintiffs, a journalist and cameraman with Rebel News Network, a popular 
mainstream, and decidedly conservative, media outlet, respectively, claim the sum of $20,000 in 
damages for assault and battery against the personal Defendant, a manager at the corporate 
Defendant, a hotel located at 55 Hallcrown Place, Toronto. 

[2]   The event which gives rise to this action took place on February 7, 2019 at a point on the 
hotel’s property about 20 meters from its main entrance. The Plaintiffs were at the hotel on 
assignment, to investigate the public interest claim then-prevalent in the general media that the 
hotel was accommodating refugees at taxpayers’ expense. And that refugees and asylum seekers 
(also known as ‘irregulars’ and ‘illegal entrants’, according to Menzies) being accommodated in 



luxury hotels, like the Radisson, were being given differentially preferential treatment relative to 
the homeless who were then living in outdoor encampments spread across the city. 

[3]   The Defendants have generally denied the assault and battery allegation but, in the event 
that an assault and battery is found to have been committed, have pleaded that the assault and 
battery is nullified by the Plaintiffs’ then-trespass on the hotel’s property. In the further 
alternative, the Defendants plead justification: the application of reasonable force to oust a 
trespasser by way of protection of property and the privacy of its guests. The Plaintiffs have 
disputed the trespass allegation but have admitted to the corporate Defendant’s ownership of the 
premises in question. 

[4]   The Defendants’ averment of trespass on the date in question (February 7, 2019) is sourced 
primarily on its ejection of the Plaintiff Menzies from the hotel property on three prior occasions: 
the first, in September 2018, when he entered the hotel, took the elevator to the top floor and 
walked each level on the way down to the ground floor level of the hotel; the second, a day after 
the first, when he entered the lobby level with a view to taking lunch at the hotel’s restaurant; the 
third, in October 2018, when he entered the lobby level after having booked a room at the hotel.  

[5]   On the first of these occasions, Menzies observed, and recorded at every level, also in the 
stairwells, unruly ‘refugee (identified based on their accents) kids (about 6-8 years old) 
screaming and running around’, seemingly without adult supervision;1 on the second of these 
occasions, limited to the lobby level, there were no observations relevant to this action and no 
recording. 

[6]   Menzies encountered Raman Rajendren, the hotel’s general manager, on all his prior visits, 
all of them on the lobby level. On the first of these encounters, Rajendren approached Menzies at 
or near the vending machine where Menzies had just concluded an interview with one of the 
‘refugee kids’. Rajendren immediately recognized Menzies as ‘that muckraking’ journalist from 
‘that muckraking’ media site (in his words). He approached Menzies in an agitated state and 
asked him what he was doing there. Menzies asked for photo identification. Rajendren identified 
himself as the hotel’s general manager before asking Menzies to leave the hotel. Menzies did so 
immediately without incident. 

[7]   On the second of these encounters, Menzies told Rajendren that he ‘was hoping to grab a 
meal’ in the hotel restaurant. Rajendren told him that the restaurant could not accommodate him. 
He asked Menzies to leave the hotel. Menzies did so immediately without incident. 

[8]   On his third encounter with Rajendren, in the lobby and later in his office, Rajendren 
cancelled Menzies’ reservation and told him that ‘you are not welcome here’. On this occasion, 
and after declining Menzies’ offer ‘to make a comment’ on the storyline he was then pursuing, 

 
1 Menzies’ camera footage, taken with a camera embedded in his eyeglasses, with associated commentary, was 
posted to Rebel News Website on November 1, 2019, Tab 4, Exh. A; and to its YouTube page on same date, Tab 5, 
ibid. 



Rajendren asked Menzies to ‘leave the property or I will have you charged with trespassing’. 
Menzies left without incident.2 

[9]   In testimony, Rajendren confirmed having encountered Menzies in September and October 
2018. He also confirmed having told Menzies that the hotel was private property and that he was 
not welcome there, and telling Menzies to leave. 

[10]   On February 7, 2019, Menzies arrived at the Radisson hotel with his video producer and 
cameraman, Monsanto in the late afternoon. Their aim was to do a few minutes-long ‘stand-up 
narrative bridge’, meaning, ‘to record (and narrate), with video and audio, the contrast (in 
treatment) between the homeless (previously and separately recorded in their encampments) and 
the privileged (the refugees and asylum seekers being accommodated at the Radisson)’, with 
accompanying ‘bumper’.3 Neither of them had any intention to enter the hotel. 

[11]   Menzies and Monsanto parked their vehicles in the Radisson’s parking lot, an unattended 
pay-to-park facility to the right (in the direction of the hotel) of its main drive. The juxtaposition 
of the main drive to the parking lot in question, and the parking lot in question to the hotel, 
proper, are shown in Google Maps put into evidence.4 The parking lot used by the Plaintiffs was 
clearly marked by a posted sign which read: ‘Private Property, Authorized Parking Only’.5 Signs 
to the same effect were posted at 15 different locations across the hotel property, their effect 
being to ring all three of the hotel’s parking lots, the one used by the Plaintiffs, the one to the left 
of the main drive and the one behind the hotel.6 

[12]   With camera perched on a monopod resting on the ground, Monsanto filmed Menzies 
narrating the storyline from several different angles at several different locations.7 In the last of 
these recordings, Monsanto is heard to say: ‘We better do this (bumper) before we get kicked off 
the property’, or words to that effect. It is the subsequent ‘bumper’ video which records the 
altercation at the heart of this action (the ‘assault’ video).8 The actions of, and words spoken by, 
the parties there, and the manner in which they were done and said, are clearly made out in the 
Plaintiffs’ ‘assault’ video. In the factual findings of the encounter that I make, I will rely 
primarily on that video. 

[13]   None of the Defendants’ outdoor surveillance footage of the encounter, if in fact it exists,9 
was produced. 

[14]   The ‘bumper’ begins with Strong, a hotel manager with name tag pinned to his jacket, 
exiting the hotel by means of the main door about 24 paces away from the Plaintiffs, and 

 
2 There is no camera footage relating to this third visit. 
3 The shot of Menzies in front of the Radisson hotel sign in the background. 
4 Tab 2, Exh. A. 
5 Tab 3, ibid. 
6 Tab 1, ibid. 
7 The Plaintiffs’ various recordings, later posted to the Rebel News YouTube page on the same day, are contained 
in flash drive, Exh. B, at V-1, 2 and 3. 
8 Exh. B. 
9 According to Rajendren, according to Menzies, the hotel routinely video-surveilles the inside and outside of the 
hotel throughout the day. 



approaching them in a very agitated state. Menzies described Strong’s approach as ‘aggressive’ 
and ‘angry and amped up’, giving him the impression that Strong could ‘extend the violence (he 
was then showing) to our persons’. Monsanto testified that Strong approached them in a ‘not 
friendly way’. The Plaintiffs remained stationary, without any forward movement in Strong’s 
direction, and waited for Strong to reach them. 

[15]   Looking in Strong’s direction, Menzies greeted him: ‘Hello’. Without identifying his 
position with the hotel, and while gesticulating with one arm, Strong said: ‘This is our property’. 
The Plaintiffs assumed Strong ‘was part of the hotel’, but were not sure. 

[16]   As he approached, Strong yelled: ‘Get off the property’. On reaching the Plaintiffs, 
Menzies asked: ‘Would you like to come on camera?’ Strong responded: ‘No, I would not, I 
would like you off the property right now’. Almost immediately, he lunged at the lens of the 
camera in Monsanto’s hands. As he did so, Strong said: ‘I would like you to not take my picture 
(sic)’. In an effort to divert the camera’s view, Strong pushed the camera off to one side. In the 
process, he pushed the camera into Monsanto’s left shoulder. But for his ‘death grip’ hold of the 
camera, the camera would have toppled to the ground, Monsanto said in evidence. The camera 
never ceased recording. 

[17]   Menzies cried out: ‘Hey’. Strong repeated the action a second time. He then turned his 
attention away from Monsanto, and toward Menzies. While continuing to try to obstruct the view 
of the camera with his left hand, without touching it, he told Menzies to ‘take your Rebel crap 
News out of here right now’. Menzies replied: ‘Why is it Rebel crap News, sir’? At this point, 
with his right hand, Strong grabbed the microphone in Menzies’ hand and tried, with force, to 
wrench it away. With effort, Menzies prevented him from doing so. This series of physical 
altercations was described by Menzies in evidence as ‘manhandling’. 

[18]   In testimony, Strong confirmed the altercations I have described above. 

[19]   Strong retreated in the direction of the hotel, and, turning in the Plaintiffs’ direction, told 
them to ‘get off the property or I’ll call the police’. Menzies answered as follows: ‘Good, and 
you’ll be charged with assault for what you just did’. After being told by Strong one last time to 
get off the property, the Plaintiffs decided to leave, and did so. The Plaintiffs drove off the hotel 
property but relocated to city property adjoining it, where they continued to record. While these 
recordings are relevant to the storyline the Plaintiffs were then pursuing, they are irrelevant to the 
issues raised in this action. 

[20]   I find, on a balance of probabilities, that the Plaintiffs were assaulted by Strong on 
February 7 in the manner described above, and in the process committed a battery. The video of 
the encounter between the parties makes clear that, in a state of anger and agitation capable of 
inducing apprehension in Menzies and Monsanto of immediate and unwanted physical contact, 
Strong made physical contact with the camera and microphone in the hands of Monsanto and 
Menzies, respectively, more than once. And he acted indifferently to the risk that, in making 
physical contact with the equipment, the equipment would strike the Plaintiffs. Since the 
equipment was, at the time, a natural extension of the Plaintiffs’ persons, Strong’s physical 
contact with the equipment amounted to an assault (for creating the apprehension of immediate 



physical contact) and battery (for the physical contact, albeit indirect)10 and trespass of the 
individual (comprised of the assault and battery) of the Plaintiffs. 

[21]   Strong’s unlawful conduct was intentional and not merely negligent. Neither Plaintiff 
consented to it and it was more than trivial. And it was unprovoked, filming not sufficing as 
provocation or justification of the wrongful act. 

[22]   Menzies’ res gestae proclamation of having been assaulted by Strong, and Strong’s failure 
to deny the fact of the assault, reinforce my finding. 

[23]   I find, on a balance of probabilities, that, given Menzies recent history with the Radisson 
hotel and its general manager, Rajendren, Menzies trespassed onto hotel property on February 7, 
at the very latest, temporally and geographically, upon setting foot on the concrete approach to 
the hotel’s main door depicted in the ‘assault’ video. As a result, I need not decide whether 
Menzies became a trespasser before that point in time, specifically whether he became a 
trespasser upon entering, and parking his vehicle in, the lot to the right of the main drive minutes 
before. 

[24]   Menzies had been told by Rajendren at least twice before February 7, the last time being 
October 8, that he was not welcome on the property, and that if he did not leave, he would be 
charged with trespassing. This amounts to notice to Menzies under the Trespass to Property Act 
(the TPA) that re-entry into the hotel at any future time without permission was prohibited.11 

[25]   In argument, the Plaintiffs conceded knowing before February 7 that the hotel, inside and 
out (at least as far out as the location on which the assault and battery took place), was private 
property, but contended that, because the hotel property was accessible to the general public, 
including to journalists like himself and Monsanto, they had a licence to enter the hotel premises 
at any time. The Plaintiffs were right to make the concession they did (that the hotel premises, 
inside and out, were private property) and ought to have also conceded that the licence to enter 
implied by its open access to the general public had, by February 7, been revoked. A new 
permission from the hotel to enter was needed to overcome the revocation, a permission the 
Plaintiffs had not asked for, much less received. 

[26]   Monsanto urged Menzies to ‘do the bumper (the last of the shooting segments) before we 
get kicked off the property’. This utterance demonstrates that both he and Menzies knew they 
were then on hotel property and that their presence was unwelcome. Menzies had made 
Monsanto aware of Menzies’ earlier trespasses, of the hotel’s ejection of him and the notice 
given that re-entry in future was, without permission, prohibited. This subjective knowledge is a 
factor that bolsters my finding, objectively determined, that the Plaintiffs were trespassing on 
February 7. 

[27]   Subject to not leaving after a reasonable opportunity being afforded to do so, the  status of 
being in trespass gives rise to an offence under the Trespass to Property Act (the TPA) for which 
the Plaintiffs, Menzies, at least, could have been lawfully arrested. Since, on all prior occasions, 

 
10 Norberg v Wynrib 1992 SCJ 60 is a case of assault by indirect means. 
11 Section 5 of the TPA. 



Menzies left within a reasonable period of time after being asked to do so, no offence was 
committed, and no right of arrest arose. 

[28]   On February 7, Menzies (and Monsanto, through his association with Rebel News) entered 
the hotel premises when entry was, by reason of notice (that re-entry was prohibited) having 
been given orally no later than October 2018 and no permission to enter having been granted,12 
prohibited under the TPA. And, because the Plaintiffs were not ‘acting under any right or 
authority conferred by law’ in so doing, they became liable to a charge of trespass.13 No such 
charge has ever been laid. 

[29]   The first thing Strong did on February 7, as he approached the Plaintiffs, was to insist that 
the Plaintiffs leave. Strong may or may not have understood at that point that, by reason of notice 
(that entry on to the property was prohibited) having been given, and permission to enter not 
having been granted, by Rajendren earlier, the Plaintiffs were already trespassers. Be that as it 
may, the Plaintiffs became trespassers twice over by reason of Strong’s request that they leave 
the property. Either way, the Plaintiffs were obliged to leave as reasonably quickly as possible. 

[30]   I find, on a balance of probability, that the Plaintiffs knew, or ought to have known, that 
Strong was a hotel employee with authority over them as trespassers. He had exited from the 
hotel; he was wearing a suit with name tag affixed to it; both Plaintiffs expected to be 
imminently confronted for trespassing by a hotel employee not dissimilar to Strong and, 
purporting to exercise the authority entrusted to him, ‘kicked off the property’; neither Plaintiff 
asked Strong who he was; and, most importantly, Menzies’ invitation to Strong ‘to come on 
camera’ demonstrates that Menzies believed Strong was a hotel employee of sufficient status to 
be interviewed on camera on the storyline he was then pursuing. 

[31]   Subject to the reasonable period of time to leave that statute and the common law provides, 
the Plaintiffs, at that point, were bound to leave the property and signify their intention to do 
so.14 Did Strong provide the Plaintiffs with that reasonable opportunity? And, if he did, did the 
Plaintiffs signify their intention to do so? 

[32]   My answers to these questions are: yes, and no, respectively. Instead of demonstrating, by 
words or actions, that the Plaintiffs intended to leave, Menzies said, ‘hello’, waited for Strong to 
get closer and attempted to engage him on the storyline he was then pursuing. Menzies asked 
Strong whether he wanted to ‘come on camera’, and Monsanto continued to record. This 
demonstrates that the Plaintiffs had not (at least, not yet) decided to leave, as they were bound to 
do. They were more interested in extending their trespass than in curing it. And, contrary to the 
Plaintiffs’ argument, they were not prevented from leaving, nor were they in the process of 
leaving by the time Strong reached them. 

 
12 Sections 3(1) and 5(1)(a) of the TPA. 
13 Under s. 2(1)(a) of the TPA. 
14 L. N. Klar, Tort Law 3rd ed. (Toronto, Carswell, 2003), p. 130. 



[33]   The Plaintiffs argued that there was no unreasonable delay in leaving after the assault and 
battery and as Strong retreated to the hotel. That is certainly the case. However, the Plaintiffs 
ignore their failure to signify their intention to leave before the assault and battery. 

[34]   I find, on a balance of probabilities, that the time it took Strong to walk the 24 paces to 
where Menzies and Monsanto were standing constituted a reasonable period of time to leave, or, 
at the very least, to signify their intention to do so, specifically by wrapping up their filming. I 
find, on a balance of probabilities, that, had the Plaintiffs signified their intention to leave by 
doing so, the assault and battery would not have occurred. As he approached the Plaintiffs, 
Strong’s interest was not to assault them, and commit a battery, rather it was to see the Plaintiffs 
gone.  

[35]   The Plaintiffs’ failure to leave, or immediately signify their intention to do so, does not 
nullify Strong’s liability for assault and battery. Nor can it be excused on the application of the 
‘but for’ doctrine: ‘but for’ the Plaintiffs’ failure to leave when first instructed to do so, the 
assault and battery would not have occurred. Nor can it be excused on the application of the 
mitigation of damages principle: the Plaintiffs could have mitigated the damage suffered in the 
assault and battery by simply leaving. To be clear, the Defendants did not argue these conceptual 
applications. I include these arguments for the sake of completeness. 

[36]   The ‘but for’ analysis, and the mitigation of damages doctrine, do not apply to the liability 
issue. Their application is limited to factual causation of damage and diminution of damages, 
respectively, once liability has been established. They do not exist to nullify the liability that 
gives rise to damages. That being said, I find, on a balance of probabilities, that the Plaintiffs’ 
trespass and their failure to signify their intention to leave provoked Strong into committing the 
assault and battery. I will consider this provocation on the assessment of damages issue. 

[37]   The Defendants argued defence of property, the right, under statute and common law, to 
use force to eject a trespasser.15 I must reject that argument. Strong made no attempt to enforce 
the hotel’s right to eject the Plaintiffs. Specifically, he made no attempt to usher the Plaintiffs off 
the property. The attempt, instead, was to ensure that he was not depicted on camera or audio 
and, more generally, to disrupt the Plaintiffs from doing their work. He did not want Rebel News 
to film under the banner of his hotel and he certainly did not want to be featured in it. Having 
failed by force to prevent the filming, he retreated back to the hotel. Strong’s threat to call the 
police on the way back reflects his choice to leave enforcement of the hotel’s right to eject the 
Plaintiffs, with force, if necessary, to the police. 

[38]   If I am wrong about Strong’s assault and battery not being justified in defence of property 
for the reason I have given above, I find that the defence of property defence must fail for 
another reason: the force Strong used was unreasonable, in contravention of the law’s 
requirement that, if force is necessary to eject a trespasser, it must not be unreasonable.16 Put 
differently, the manner in which Strong exercised his defence of property was not proportional to 
the trespass being committed. Less intrusive options to eject the Plaintiffs than the option Strong 

 
15 Ibid. 
16 Ibid. 



chose were available. For example, he could have attempted to escort the Plaintiffs off the 
property by firmly guiding them away by the elbow. Doing so would not have carried the risk of 
damage to the equipment or the risk that, in defending their equipment, an assault and battery 
would occur. I find, on a balance of probabilities, that, if Strong had used that less intrusive 
option, the Plaintiffs would not have resisted, and would have left the property without further 
incident. 

[39]   Absent foreseeability, all damage done in consequence of an intentional tort such as the 
one here is recoverable: Predovich v Armstrong 1997 OJ 2425 (OGD). The assault and battery I 
have found was minor, momentary in duration and caused no damage to property or person. I 
assess damages in favour of each Plaintiff in the nominal amount of $500. This sum takes into 
account, first, the psychic distress to their person the assault and battery visited upon the 
Plaintiffs; second, the impact upon their bodily integrity the assault and battery represented; 
third, the policy objective of deterring such conduct in the future; and third, the provocation I 
reference above. 

[40]   The Plaintiffs claim that the Radisson hotel is vicariously liable for Strong’s wrongful 
action. Its liability depends upon the application of the Salmond test. Under that test, employers 
are vicariously liable for (1) acts of employees which are authorized by employers; or (2) 
unauthorized acts so connected with authorized acts that they may be regarded as modes (albeit 
improper modes) of doing an authorized act.17 I take the Radisson hotel to be arguing that 
Strong’s wrongful act was neither of the above; rather was an entirely independent act that 
attracts no liability. 

[41]   It is often difficult to distinguish between an unauthorized mode of performing an 
authorized act that attracts liability and an entirely independent act that does not. Where no clear 
precedent exists, a prima facie case for vicarious liability may exist, on the basis of 
circumstantial evidence. In this case, Strong’s assault and battery was committed on the hotel’s 
premises, during working hours and they bear a close connection to the work that Strong was 
authorized to do (to keep the hotel secure from trespassers) and the interest he was tasked with 
protecting. In such cases, the evidentiary burden shifts to the employer, in this case, the hotel, to 
show that the wrongful act was one for which it was not responsible (with the policy 
underpinning the strict liability remedy of vicarious liability acting as a guide).18 Unfortunately, 
it is not clear what an employer, in this case, the hotel, would need to show to escape 
responsibility.19 

[42]   Following the guidance of the Supreme Court of Canada on this issue,20 I find, on a 
balance of probabilities, that the Radisson hotel is vicariously liable for Strong’s unlawful 
conduct: first, the wrongful act is sufficiently related to conduct authorized by the hotel; second, 
a finding of vicarious liability serves the policy consideration of adequate deterrence; third, the 

 
17 Bazley v Curry 1999 SCJ 35, at para. 10. 
18 London Drugs Ltd. v Kuehne & Nagel Intl. Ltd. 1992 3 SCR 299. 
19 Paras. 11-13, Bazley. 
20 Bazley. 



wrongful act furthered the hotel’s goal of discouraging Rebel News from implicating the hotel in 
the storyline it was pursuing. 

[43]   In the result, I will grant judgment in favour of each of the Plaintiffs against the 
Defendants in the amount of $500. No pre-judgment interest. 

[44]   Despite the Plaintiffs’ success, I am inclined to award no costs for the following reasons: 
first, the Plaintiffs’ success is, from the standpoint of damages awarded, minimal; second, the 
Plaintiffs were found to be in trespass. I am, however, open to being persuaded against a no costs 
order by the Plaintiffs. If they choose to pursue the costs issue, they should first attempt to settle 
the costs order they are looking for with the Defendants within 20 days of their receipt of these 
Reasons. If such attempt fails, the Plaintiffs may, within 30 days if their receipt of these Reasons, 
request a court appointment for the arguing of costs. If there is no such request, I will order no 
costs of the action. 

Dated at Toronto, ON this 21st day of February, 2022. 

 

Ferranti, DJ 


