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Introduction 

[1] The world has now endured the COVID-19 pandemic for over two years. 

Dr. Bonnie Henry is the BC Provincial Health Officer (“PHO”) and has made a variety 

of public health orders, pursuant to the Public Health Act, S.B.C. 2008, c. 28 [PHA], 

in an effort to respond to the challenges of the pandemic in BC. 

[2] The petitioner, Jeremy Maddock, challenges two of these public health 

orders. Specifically, the petitioner seeks: 

1. an order, pursuant to s. 7 of the Judicial Review Procedure Act, 

R.S.B.C. 1996, c. 241 [JRPA], setting aside Part C of the order of the 

Provincial Health Officer – Food and Liquor Serving Premises (December 22, 

2021) (the "Suspension Order"), on the basis that it is contrary to s. 7 of the 

Charter, not saved by s. 1, and therefore of no force or effect pursuant to 

s. 52(1) of the Constitution Act, 1982; and 

2. an order, pursuant to s. 7 of the JRPA setting aside the Variance of the 

Gatherings and Events & Food and Liquor Serving Premises Orders to 

Suspend Reconsideration re: Proof of Vaccination (November 12, 2021) (the 

“Variation Order”), on the basis that it is contrary to subsection 43(4) of the 

PHA. 

[3] My review is therefore restricted to the Suspension Order and the Variation 

Order. 

[4] The petition names Her Majesty the Queen in Right of the Province of British 

Columbia and Dr. Henry as the respondents. 

[5] In a proceeding under the JRPA, the representative of the Crown is the 

Attorney General of British Columbia: Lang v. British Columbia (Superintendent of 

Motor Vehicles), 2005 BCCA 244 at para. 2. The Attorney General is also the proper 

respondent to the extent the petition seeks a declaration about the constitutionality 

of the Suspension Order: Allen v. British Columbia (Superintendent of Motor 
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Vehicles) (1986), 2 B.C.L.R. (2d) 255 (S.C.) at paras. 11–16. The respondents seek 

an order that the Attorney General be substituted in place of Her Majesty the Queen 

in Right of the Province of British Columbia, and that the style of cause be amended 

accordingly, and I so order. 

Background 

The PHO’s Statutory Authority 

[6] One of the powers of a health officer that the PHO can exercise in an 

emergency is the power to issue orders respecting health hazards under Part 4 of 

the PHA.  

[7] The term "health hazard" is defined in s. 1 of the PHA to mean: 

(a) a condition, a thing or an activity that 

(i) endangers, or is likely to endanger, public health, or 

(ii) interferes, or is likely to interfere, with the suppression 
of infectious agents or hazardous agents, or 

(b) a prescribed condition, thing or activity, including a prescribed 
condition, thing or activity that 

(i) is associated with injury or illness, or 

(ii) fails to meet a prescribed standard in relation to health, 
injury or illness. 

[8] Section 30 of the PHA provides that a health officer can issue an order if they 

reasonably believe that, inter alia, "a health hazard exists", or "a condition, a thing or 

an activity presents a significant risk of causing a health hazard". 

[9] Section 31 of the PHA in turn provides that a health officer, or the PHO in an 

emergency, "may order a person to do anything that the health officer reasonably 

believes is necessary for any of the following purposes: … (b) to prevent or stop a 

health hazard, or mitigate the harm or prevent further harm from a health hazard". 

[10] Section 32 of the PHA permits a health officer, or the PHO in an emergency, 

to make orders in respect of "a place", including that a person not enter a place.  
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[11] Section 39(3) of the PHA permits the PHO to make orders in respect of a 

class of persons. 

[12] Section 43 of the PHA provides: 

43 (1) A person affected by an order, or the variance of an order, may 
request the health officer who issued the order or made the variance to 
reconsider the order or variance if the person 

(a) has additional relevant information that was not 
reasonably available to the health officer when the order was 
issued or varied, 

(b) has a proposal that was not presented to the health 
officer when the order was issued or varied but, if 
implemented, would 

(i) meet the objective of the order, and 

(ii) be suitable as the basis of a written 
agreement under section 38 [may make written 
agreements], or 

(c) requires more time to comply with the order. 

(2) A request for reconsideration must be made in the form required by 
the health officer. 

(3) After considering a request for reconsideration, a health officer may 
do one or more of the following: 

(a) reject the request on the basis that the information 
submitted in support of the request 

(i) is not relevant, or 

(ii) was reasonably available at the time the 
order was issued; 

(b) delay the date the order is to take effect or suspend the 
order, if satisfied that doing so would not be detrimental to 
public health; 

(c) confirm, rescind or vary the order. 

(4) A health officer must provide written reasons for a decision to reject 
the request under subsection (3) (a) or to confirm or vary the order under 
subsection (3) (c). 

(5) Following a decision made under subsection (3) (a) or (c), no further 
request for reconsideration may be made. 

(6) An order is not suspended during the period of reconsideration unless 
the health officer agrees, in writing, to suspend it. 

(7) For the purposes of this section, 
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(a) if an order is made that affects a class of persons, a 
request for reconsideration may be made by one person on 
behalf of the class, and 

(b) if multiple orders are made that affect a class of 
persons, or address related matters or issues, a health officer 
may reconsider the orders separately or together. 

(8) If a health officer is unable or unavailable to reconsider an order he or 
she made, a similarly designated health officer may act under this section in 
respect of the order as if the similarly designated health officer were 
reconsidering an order that he or she made. 

[13] Part 5 of the PHA provides for "Emergency Powers" that can be exercised in 

an emergency. An "emergency" is defined in s. 51 of the PHA as "a localized event 

or regional event that meets the conditions set out in section 51(1) or (2) … 

respectively". A "regional event" is in turn defined to mean "an immediate and 

significant risk to public health throughout a region or the province". 

[14] Section 54(1)(h) of the PHA provides: 

54(1) A health officer may, in an emergency, do one or more of the 
following: 

… 

(h) not reconsider an order under section 
43 [reconsideration of orders], not review an order under 
section 44 [review of orders] or not reassess an order under 
section 45 [mandatory reassessment of orders]; 

… 

(2) An order that may be made under this Part may be made in respect of 
a class of persons or things, and may make different requirements for 
different persons or things or classes of persons or things or for different 
geographic areas. 

[15] Section 67(2) of the PHA permits the PHO to “exercise a power or perform a 

duty of a health officer" during an emergency. 

Provincial Response to the COVID Pandemic 

[16] Dr. Henry used her authority under the PHA to restrict public gatherings and 

events in order to limit the risk of transmission of the virus. On March 16, 2020, she 

issued the first Gatherings & Events Order, prohibiting gatherings in excess of 50 

people. 
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[17] On March 17, 2020, Dr. Henry declared the transmission of the virus to be a 

regional event as defined by s. 51 of the PHA. In that notice, she indicated that, 

based on the information reported to her in her capacity as PHO, she believed the 

criteria in s. 52(2)(a), (b), (c) and (d) of the PHA were met. The issuance of the 

Notice of Regional Event triggered Dr. Henry's ability to exercise emergency powers 

under the Part 5 of the PHA. 

[18] On March 18, 2020, the Minister of Public Safety issued Ministerial Order 073 

[M073] under the Emergency Program Act, R.S.B.C. 1996, c. 111, which was a 

declaration of a state of emergency in BC. This order was extended and consistently 

kept in place until June 30, 2021.  

[19] The recitals in M073, included: 

WHEREAS the COVID-19 pandemic poses a significant threat to the health, 
safety and welfare of the residents of British Columbia, and threatens to 
disproportionately impact the most vulnerable segments of society; 

AND WHEREAS prompt coordination of action and special regulation of 
persons or property is required to protect the health, safety and welfare of the 
residents of British Columbia, and to mitigate the social and economic 
impacts of the COVID-19 pandemic on residents, businesses, communities, 
organizations and institutions throughout the Province of British Columbia. 

[20] Knowledge about the transmission of the virus has evolved since it was first 

detected in BC in 2020. At a BC government briefing on April 29, 2020, Dr. Henry 

commented that:  

There is one study that we’ve been looking at that looks at different clusters 
and there was a single one that’s associated, perhaps, with people in close 
contact outdoors. […] The risk that somebody who is sick spreads this virus 
from coughing or sneezing outside and you walk by them very quickly, even 
when it is within six feet, that risk is negligible. That’s not the way this virus is 
mostly transmitted. We always say ‘never say never’ in medicine, but the risk 
would be infinitesimally small.  

[21] On May 25, 2021, at a government briefing, in response to a question about a 

possible “vaccine passport”, Dr. Henry stated: 

This virus has shown us that there are inequities in our society that have 
been exacerbated by this pandemic, and there is no way that we will 
recommend that inequities be increased by use of things like vaccine 
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passports for services for public access here in British Columbia, and that’s 
my advice, and I got support from the Premier and I have talked about this, 
Minister Dix, and others. I do think it will be something that will be necessary 
to support international travel, and that is something we’re working with our 
colleagues with the public health agency and at the federal agent to make 
sure that Canadians have access to travel in the same way that other 
countries do as well, but it would not be my advice that we have any sort of 
vaccine passport within British Columbia for services within BC. 

[22] Despite these comments, on August 23, 2021, the PHO announced upcoming 

proof of vaccination requirements. 

Vaccine Card Order 

[23] On September 10, 2021, the PHO issued the Food and Liquor Serving 

Premises Order (the "Vaccine Card Order"). That order introduced the BC Vaccine 

Card program providing for proof of vaccination by way of a QR code or proof of an 

exemption from vaccination. 

[24] As of October 24, 2021, proof of vaccination or an exemption therefrom 

became a requirement for adult patrons of certain food and liquor-serving 

establishments. Those without such proof were prohibited from dining at licensed 

restaurants, or restaurants with table service. In order to prove that they were 

vaccinated against COVID-19, customers of restaurants were required to present a 

"BC Vaccine Card". The Vaccine Card Order was renewed on a number of 

occasions. Its requirements did not apply to many other establishments, such as 

offices or public libraries. 

[25] The Vaccine Card Order noted that reconsideration requests pursuant to 

s. 43 of the PHA were available. The Office of the PHO received some 800 such 

requests in respect of healthcare settings, food and liquor-serving 

premises/gatherings, and events during the pandemic related to the Vaccine Card 

Order. Dr. Emerson, the Deputy PHO, deposed in his affidavit of March 15, 2022, 

that many of those requests were based on the applicant not agreeing with the 

PHO's orders or proposing alternative measures such as rapid testing or reliance on 

natural immunity.  
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[26] In that affidavit, Dr. Emerson affirmed that each exemption request occupied 

significant time and effort, and required a decision from the PHO. It was his evidence 

that given that the time and resources occupied by that process were considered 

more efficiently and effectively expended in managing the pandemic, the PHO 

determined that in the interests of public health it was necessary for her to not 

consider requests for reconsideration, other than on a medical deferral basis, until 

transmission, serious disease, and strain on the system were significantly reduced. 

[27] On November 12, 2021, the PHO issued an order under s. 54(1)(h) of the 

PHA (the "Variance Order"), stating that with retroactive effect she would no longer 

consider s. 43 requests in respect of certain public health orders, other than those 

seeking medical deferral to vaccination.  

[28] At a BC government briefing on December 21, 2021, Dr. Henry stated:  

We are learning about this virus after almost two years, and we know that it is 
inevitable now that most of us in the province will be exposed at some point. 
The way this virus is being transmitted, this strain of the virus is being 
transmitted in communities across the province, it is over time very likely that 
all of us will have exposure to it. 

[…]  

Restaurants will continue to be able to operate with the meal service that we 
know is important. We know that the seated events or seated settings are 
much less risk, but we’re going to go back to what worked for us during the 
last waves of this pandemic. 

[29] On December 22, 2021, Dr. Henry issued an expansive Order of the 

Provincial Health Officer – Food and Liquor Serving Premises (defined above as the 

Suspension Order). That order provided that premises that are licensed to serve 

liquor and do not have full meal service had to be closed; that an owner or operator 

could not operate a licensed premise that does not have full meal service; and that 

no person could be present as a staff member or a patron in a licensed premise that 

did not have full meal service.  

[30] The order also provided that: for food service establishments with table 

service, food-primary or liquor-primary and some other establishments, there had to 

be sufficient seating for patrons on the premises, whether at a table, in a booth, or at 
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a counter; in licensed premises, other than private clubs or tasting rooms with a 

liquor manufacturer licence, patrons must be assigned to a table, booth or counter 

and shown to their seats; and that patrons had to stay in the seat to which they were 

assigned, or at which they sat themselves, and could not move from table to table or 

mingle with patrons from other parties when not seated. 

[31] The Suspension Order limited seating at tables to no more than six patrons, 

unless the party consisted of one set of parents and their minor children. Liquor 

could only be served to a patron who was seated, other than in limited 

circumstances. Further, patrons had to remain seated, other than in private clubs or 

tasting rooms with a liquor manufacturer's licence, with limited exceptions. 

[32] The Suspension Order also required that a distance of two metres between 

the backs of the seats of patrons seated at adjacent tables or booths was required, 

even if members of the same party were seated at adjacent tables or booths, unless 

the adjacent tables or booths were separated by physical barriers. 

[33] Finally, the Suspension Order required that commencing at 12:01 a.m. on 

December 31, 2021, an operator was required to scan the QR code on a vaccine 

card in order to determine whether a participant is vaccinated with a BC Vaccine 

Card Verifier App, but that with noted exceptions, the operator could not retain proof 

of vaccination or proof of exemption, or use it for any purpose other than to confirm 

that a patron has been vaccinated or has an exemption as required by the Order. 

[34] On March 10, 2022, during a public briefing Dr. Henry stated that lab-

confirmed cases had come down dramatically, with accompanying decreases in 

hospitalizations and people in care, and that wastewater surveillance indicated a 

decrease in virus levels. She stated that her face covering order was repealed as of 

March 11, 2022, that long-term care visitation was restored as of March 18, 2022, 

and that the vaccine card program was repealed as of April 8, 2022. 

[35] Dr. Emerson expressed his opinion that the SARS-CoV-2 virus is highly 

infectious. Using mathematical modeling, public health officials generate estimates 

of transmission and short-term projections of new COVID cases. He deposed that 
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the key indicator of transmission from these models is Rt, (the time-varying 

reproductive number), which is an estimate of the average daily number of new 

infections generated per case, and that when the estimated Rt is above the 

threshold value of 1.0, this indicates a risk of rapidly growing numbers of new cases.  

[36] Dr. Emerson deposed that over the course of the pandemic, the scientific 

community and public health officials have learned that the likelihood of transmission 

of SARS-CoV-2 is greater:  

a) when people are in close proximity to each other, including in crowded 

settings;  

b) in indoor settings, especially with poor ventilation;  

c) when people speak, and especially when they sneeze, cough, sing, 

chant or engage in excited expression (e.g. shouting or speaking at 

higher than conversational volume);  

d) when people are interacting in communal settings (e.g. gatherings, 

events, celebrations) than in transactional settings (e.g. at retail or fast 

food outlets);  

e) when people are living in communal settings (e.g. residential care, 

assisted living, or other congregated living situations); and  

f) when people are unvaccinated or partially vaccinated.  

[37] Dr. Emerson also deposed that it is generally agreed that preventing and 

controlling transmission of communicable diseases is essential to maintaining the 

provincial health system’s ability to deliver quality care and continue the safe 

delivery of essential health services, and that when the incidence of infection in a 

community rises at exponential rates, this can quickly overwhelm the healthcare 

system’s ability to diagnose and treat patients for SARS-CoV-2 infection and the 

myriad of other health conditions experienced by the population.  
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The Petitioner 

[38] The petitioner is a resident of Victoria, British Columbia. He graduated from 

law school but never took the steps to complete articles and qualify for admission to 

the Bar. He is a self-described "legal consultant" and offers legal services both for 

free and at a cost. 

[39] On July 30, 2021, through its “Innovation Sandbox”, the Law Society of British 

Columbia agreed to permit the petitioner to perform specific and circumscribed 

services to expand access to legal services, despite those services otherwise being 

in contravention of the Legal Profession Act, S.B.C., 1998, c. 9, the Law Society 

Rules, or the Law Society’s Code of Professional Conduct. The permitted services 

included two categories: 

a) research and writing services as a "home-based contract employee, 

under the supervision of practicing lawyers", with any documents 

drafted requiring review and approval from that supervising lawyer; and 

b) motor vehicle violation ticket dispute services, none of which include 

appearing in a hearing on behalf of the disputant. 

[40] In his second affidavit of April 23, 2022, the petitioner deposed that it is in the 

context of offering "services to motor vehicle violation ticket disputants" and assisting 

practising lawyers that he "sometimes" requires access to restaurants for meetings. 

[41] The petitioner has never possessed a BC Vaccine Card. He admits that he 

did not apply for one because he is ineligible as he has not had any vaccination 

against COVID-19. He also concedes that he is ineligible for a medical exemption for 

a BC Vaccine Card and was therefore unable to access licensed restaurants and 

restaurants with table service, including patio dining. The petitioner has no medical 

training or credentials. 

[42] On October 12, 2021, the petitioner submitted a reconsideration request, 

pursuant to s. 43 of the PHA, seeking the rescission or variation of Dr. Henry’s 
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September 10, 2021 Vaccine Card Order on the basis that it offended his s. 7 

Charter right to liberty in an arbitrary and overbroad manner asserting, based upon 

three academic articles, that COVID-19 vaccination does not prevent the 

transmission of the SARS-COV-2 virus.  

[43] The petitioner did not receive any response to his reconsideration request. He 

asserts that the basis for Dr. Henry’s impugned orders was to force those who 

choose not to be vaccinated to do so. 

[44] The nature of the petitioner’s reconsideration request relied mostly on his own 

unqualified scientific opinion on transmissibility which questioned the impact of 

vaccination on transmissibility. His materials did not acknowledge or engage with the 

increased risk of serious illness, hospitalization, or death for unvaccinated people. 

Discussion 

[45] On an application for relief under s. 2 of the JRPA, the basic principle is that 

an applicant must first exhaust all adequate statutory remedies and that review must 

be of a final decision. Where a party has taken advantage of a reconsideration 

process, only the reconsideration decision may be judicially reviewed: Canadian 

Pacific Ltd. v. Matsqui Indian Band, [1995] 1 S.C.R. 3.  

Preliminary Issues 

Standing 

[46] The petitioner has not provided evidence of any substantive impact on his 

business. While he says that his preference is to meet clients at restaurants, he has 

adduced no evidence that he was unable to meet with clients at other places where 

no vaccine card was required, such as his supervising lawyers' offices or the public 

library, or that being unable to meet at licensed restaurants had any negative impact 

on his business. 

[47] The petitioner does, however, have a direct, personal interest in the outcome 

of his petition, in the sense that he was prevented from accessing specific public 

spaces for several months, and may again be so excluded if the PHO decides the 
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risks from the virus warrant the re-imposition of something similar to the Vaccine 

Card Order. It is thus unnecessary, for the purpose of his standing, to rely upon his 

assertions that his inability to access restaurants had a negative effect on his 

business. 

[48] The respondents concede that the petitioner has standing to bring his petition, 

and I find that he does have standing. 

Mootness 

[49] On March 10, 2022, the PHO announced that vaccine card requirements 

would be lifted by April 8, 2022 and that vaccination requirements for post 

secondary students living in residence would be lifted at the same time. Relying on 

Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342 at 353, the 

respondents submit that the petition should be dismissed as the impugned aspects 

of the orders were repealed effective April 8, 2022, so there is no longer any 

concrete legal dispute between the parties. 

[50] Despite mootness, a court may exercise its discretion to hear a matter after 

weighing certain factors and determining whether an adversarial context continues 

to exist: Borowski at 358-359. 

[51] The difficulty with the respondents’ submission is that they could offer no 

assurance that the impugned orders would not be reintroduced if the communication 

and incidence of the virus increased due to the anticipated fall cold and flu season or 

for any other reason. 

[52] Indeed, Dr. Henry is reported to have stated that: 

We need to pay attention to next fall, because we know there will be 
respiratory virus resurgence, and we expect, we’ve seen that there’s a 
pattern to COVID as well, so we may need these additional layers of 
protection again as we move into next fall. 

and 

I absolutely will support businesses continuing to protect their workers, 
making sure that depending on what the business is and the risk, that they 
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can continue to use the BC Vaccine Card. It is an important tool that helps 
people in different situations. That masking will still be supported in many of 
those indoor environments. And I will also say that these are not tools that we 
abandon. They are things that helped us that worked. They’re part of the 
strategies that we’ve had. Before we had vaccination, they were the only 
strategies we had. Now we have that level of immunity, but that’s going to 
change and wane over time, and there’s still many things we don’t know 
about this virus and how its going to change, so we need to keep those in our 
back pocket for those times we might need to use them again. 

[53] In the result, I choose to exercise my discretion to hear the petition. Given the 

ongoing risk posed by COVID-19 outbreaks and the possibility that the Vaccine Card 

Orders will be reintroduced the necessary adversarial context exists to allow the 

court to make a fully considered decision. That said, as discussed below, this case 

largely turns on the scope of the s. 7 liberty interest. The petitioner’s submission is 

not that this interest needs to be expanded to capture the Suspension Order’s 

impact on him, but that the established scope of the liberty interest captures his 

factual circumstances. This does not require a weighing of evidence concerning 

complex social and public health policy; it requires the application of established law 

to asserted facts. Concern about the absence of an adversarial context would be 

heightened had I found, as the petitioner says I ought to find, that it was necessary 

to consider the possible arbitrariness and overbreadth of the Suspension Order. 

Standard of Review 

[54] The petitioner contends that administrative decisions are typically reviewed 

on the standard of reasonableness, but where the rule of law so requires, the 

standard of review is correctness. Relying on the discussion in Canada (Minister of 

Citizenship and Immigration) v. Vavilov, 2019 SCC 65 at para. 17 [Vavilov], he 

contends that constitutional questions, general questions of law of central 

importance to the legal system as a whole, and questions related to the jurisdictional 

boundaries between two or more administrative bodies require the application of the 

correctness standard.  

[55] As his petition relies upon s. 7 of the Charter, the petitioner argues that the 

correctness standard should be applied to his petition. In my view his submission on 

the applicable standard of review is overly simplistic and wrong.  
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[56] In Doré v. Barreau du Quebec, 2012 SCC 12 at para. 3 [Doré], the Court held 

that the standard of review for administrative decisions that allegedly breach the 

Charter is reasonableness. In contrast, the standard of review for administrative 

decisions on the constitutionality of legislation is correctness: Doré at para. 43.  

[57] In Vavilov at para. 57, the Court expressly declined to supplant Doré. Rather, 

the Court confirmed that it is administrative decisions on the constitutionality of 

legislation that are subject to correctness review. Otherwise, any time a litigant 

raised any alleged Charter right, a correctness standard would apply: See also 

Dougan v British Columbia (Forests, Lands, Natural Resource Operations and Rural 

Development), 2021 BCSC 2300 at paras. 32-36.  

[58] In Beaudoin v. British Columbia, 2021 BCSC 512, I applied a standard of 

reasonableness to the constitutional challenges to orders made by Dr. Henry, 

pursuant to ss. 2(a), (b) and (d) of the Charter, explaining at para. 218: 

218 In this case, I have determined that the G&E Orders are more akin to 
an administrative decision than a law of general application, and that the 
Doré test is the appropriate test to apply. Although the G&E Orders are not a 
classical administrative adjudicative decision, they were made through a 
delegation of discretionary decision-making authority under the PHA. 

[59] In the result, I applied a reasonableness approach to the Gathering and 

Events Orders. 

[60] I find that with respect to this petition, the petitioner is challenging the 

compliance of the administrative decision under the Charter which, as discussed, 

requires a reasonableness approach. 

Does the Suspension Order Unjustifiably Violate the Petitioner’s s. 7 Rights? 

Legal Framework 

[61] The framework in Doré applies where an administrative decision, as opposed 

to a piece of legislation, is said to have violated Charter rights. The decision’s 

constitutionality is scrutinized within the context of a reasonableness review. The 

reviewing court must determine whether, “given the nature of the decision and the 
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statutory and factual contexts, the decision n reflects a proportionate balancing of 

the Charter protections at play”: Doré at para. 57. 

[62] However, before evaluating whether the decision strikes an appropriate 

balance, the court must consider the preliminary question of “whether the 

administrative decision engages the Charter by limiting Charter protections – both 

rights and values”: Law Society of British Columbia v. Trinity Western University, 

2018 SCC 32 at para. 58. If the decision does not engage the identified Charter 

protection – in this case, the petitioner’s s. 7 liberty interest – there is no need to 

determine whether the decisionmaker adequately balanced its statutory mandate 

with the Charter values at issue: Pacific Centre for Reproductive Medicine v. Medical 

Services Commission, 2019 BCCA at para. 88. 

[63] The petitioner suggests the Suspension Order engages his s. 7 liberty 

interest. Section 7 of the Charter provides that everyone "has the right to life, liberty 

and security of the person and the right not to be deprived thereof except in 

accordance with the principles of fundamental justice." 

[64] The analysis for an alleged breach of s. 7 has two stages: 

(a) the applicant must establish that the impugned act imposes limits on 

his life, liberty or security of the person; and 

(b) the applicant must establish that the deprivation is contrary to the 

principles of fundamental justice. 

See Canada (Attorney General) v. Bedford, 2013 SCC 72 at para. 57. 

[65] Section 7 guarantees typically arise in connection with the administration of 

justice, defined as "the state's conduct in the course of enforcing and securing 

compliance with the law": New Brunswick (Minister of Health and Community 

Services) v. G.(J.), [1999] 3 S.C.R. 46 at para. 65. 



Maddock v. British Columbia Page 17 

Does the Suspension Order Engage the Petitioner’s s. 7 Rights? 

[66] What the petitioner challenges, in part, is the constitutionality of Part C of the 

Suspension Order of December 22, 2021, and updated to the September 10, 2021 

Vaccine Card Order, the effect of which was to require patrons of certain 

establishments to provide a vaccine card or proof of exemption. As I have already 

said, the petitioner did not challenge the Vaccine Card Order, but rather the 

Suspension Order.  

[67] The petitioner’s argument focuses on his own "liberty" interest, as opposed to 

the broader liberty interests of others that might have been advanced under 

s. 43(7)(a) of the PHA. The liberty interest has two primary aspects: his protection 

from state-imposed physical restraint, and the protection of his personal autonomy 

involving "inherently private choices" that go to the "core of what it means to enjoy 

individual dignity and independence": Godbout v. Longeuil (City), [1997] 3 S.C.R. 

844 at paras. 65-66. 

[68] The petitioner did not provide particulars or evidence demonstrating any 

prima facie infringement of his s. 7 liberty interest. The petitioner merely stated that 

as he elected to not be vaccinated, he was unable to meet clients in restaurants that 

were licensed or offered table service.  

[69] The jurisprudence does not support a conclusion that the restrictions on the 

petitioner’s access to these establishments, that are open to the public but privately 

owned and run, amount to an infringement of his s. 7 rights. 

[70] A recent Manitoba decision goes some way towards elucidating the scope of 

the s. 7 liberty interest in the context of COVID-related government restrictions, 

particularly restrictions on being in public spaces and associating with others. In 

Gateway Bible Baptist Church v. Manitoba, 2021 MBQB 219 [Gateway], Chief 

Justice Joyal heard a challenge to certain emergency health orders which limited 

both public and private religious gatherings held either in-home or outdoors. At 

paras. 248- 252, he wrote: 
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[248] Accordingly, if the right to liberty protects the freedom from physical 
restraint and the autonomy to make fundamental choices, and as explained 
above, it is necessary to remain mindful of the need to not conflate liberty or 
security with dignity, self-worth and emotional well-being, it is also instructive 
to note what must be demonstrated to establish a breach of security of the 
person. In that regard, in order to establish a breach of security of the person, 
the claimant must provide evidence of serious psychological harm caused by 
the state that goes beyond the ordinary stress and anxiety that a person 
might suffer as a result of state action (see Blencoe, at paragraphs 81–86). 

[…] 

[250] […] Manitoba correctly insists that at no time were Manitobans treated 
as criminals under house arrest. Manitoba points out that there has never 
been an order requiring persons to remain in their homes or to refrain from 
seeing friends and family in small groups. Although the impugned PHOs did 
limit gatherings inside homes while these orders were in effect, it was still 
possible for persons to visit outside of a residence as long as they complied 
with gathering size limits. While Manitoba acknowledges that no one would 
question the emotional and psychological benefit of meeting in person 
compared to a more remote contact, Manitoba also submits (and I agree) that 
there is no evidence of the kind of serious psychological harm or suffering as 
set out in Blencoe, at paragraph 80. This is particularly so where, as 
Manitoba has emphasized, the impugned restrictions were time limited to 13 
weeks. 

[251] I note as well that the PHOs did not preclude a person from entering 
another private residence for the purposes of providing health care (which 
Manitoba emphasizes was not limited to physical care), personal care, 
tutoring, or other educational instruction or to respond in cases of emergency.  

[252] For the reasons provided, the impugned provisions do not limit liberty 
or security of the person as those rights have been explained in the 
jurisprudence. To the extent that any of the PHOs interfere with the 
applicants' activity, that interference is best understood and considered in the 
context of Manitoba's s. 1 defence resulting from its concession of the s. 2 
breaches. 

[Emphasis added.] 

[71] The petitioner contends that the liberty component of s. 7 protects each 

individual's right to access "places where the rest of the public is free to roam," 

meaning that restrictions of that right must be consistent with the principles of 

fundamental justice. He cites R. v. Heywood, [1994] 3 S.C.R. 761, where Justice 

Cory considered the restrictions imposed at that time by s. 179(1)(b) of the Criminal 

Code (now repealed) prohibiting those convicted of sexual assault from loitering 

near places frequented by children. Writing for the majority, Justice Cory found the 

provision to be unjustifiably overbroad: 
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There can be no question that s. 179(1)(b) restricts the liberty of those to 
whom it applies. Indeed, the appellant made no argument to the contrary. 
The section prohibits convicted sex offenders from attending (except perhaps 
to quickly walk through on their way to another location) at school grounds, 
playgrounds, public parks or bathing areas -- places where the rest of the 
public is free to roam. The breach of this prohibition is punishable on 
summary conviction and, as this case demonstrates, imprisonment is the 
consequence. 

[72] Of course, unlike the restriction at issue in Heywood, which imposed lifetime 

bans on access to “school grounds, playgrounds, public parks or bathing areas”and 

carried imprisonment as a potential consequence, the Suspension Order places no 

limits on access to public property or utilities. The Suspension Order focuses on 

access to private establishments, to which there is no right of unqualified access, 

rendering Heywood of no assistance to the petitioner. 

[73] I also note that in Buhlers v. British Columbia (Superintendent of Motor 

Vehicles), 1999 BCCA 114, even where public property (in that instance, public 

highways) was at issue, limitations on use of, or access to, that property was not 

found to engage the s. 7 liberty interest. Hinds J.A. elaborated on this point as 

follows: 

[94] […] Driving a motor vehicle considered only as an extension of the 
individual's right to move freely, might well be thought to contain a "liberty" 
component; but driving a motor vehicle on a public highway involves the use 
of the Crown's property, and directly affects the rights of all other drivers and 
pedestrians to move freely and safely. It is the duty of the Crown to protect 
the safety of all, which underlies its right to regulate and control the use of its 
highways through licensing statutes, and the limitations on individual rights 
which they necessarily impose. The right to operate a motor vehicle on a 
public highway is therefore more correctly to be characterized as a privilege 
which the Crown may restrict without infringing the liberty interests protected 
by s.7 of the Charter.  

On the basis of this reasoning, even if the premises to which access is limited by the 

Suspension Order were public property, it is not clear that access thereto would be a 

right and not a privilege. 

[74] The petitioner also cites B. (R.) v. Children's Aid Society of Metropolitan 

Toronto, [1995] 1 S.C.R. 315, in which Chief Justice Lamer, agreeing with La Forest 
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J.’s reasons, found that the right to liberty must be construed more broadly than 

"mere freedom from physical restraint". La Forest J. stated at 368-369: 

On the one hand, liberty does not mean unconstrained freedom; see Re B.C. 
Motor Vehicle Act, [1985] 2 S.C.R. 486 (per Wilson J., at p.524); R. v. 
Edwards Books and Art Ltd., [1986] 2 S.C.R. 713 (per Dickson C.J., at 
pp. 785-86). Freedom of the individual to do what he or she wishes must, in 
any organised society, be subjected to numerous constraints for the common 
good. The state undoubtedly has the right to impose many types of restraints 
on individual behaviour, and not all limitations will attract Charter scrutiny. On 
the other hand, liberty does not mean mere freedom from physical restraint. 
In a fair and democratic society, the individual must be left room for personal 
autonomy to live his or her own life and to make decisions that are of 
fundamental personal importance. In R. v. Morgentaler, [1988] 1 S.C.R. 30, 
Wilson J. noted that the liberty interest was rooted in the fundamental 
concepts of human dignity, personal autonomy, privacy and choice in 
decisions going to the individual's fundamental being. She stated at p. 166: 

Thus, an aspect of the respect for human dignity on which the 
Charter is founded is the right to make fundamental personal 
decisions without interference from the state. This right is a 
critical component of the right to liberty. Liberty, as was noted 
in Singh, is a phrase capable of a broad range of meaning. In 
my view, this right, properly construed, grants the individual a 
degree of autonomy in making decisions of fundamental 
personal importance.  

[75] The petitioner argues that this is a more expansive conception of the liberty 

interest and includes autonomy with respect to fundamental choices about one’s 

body. The petitioner relies on case law dealing with s. 7’s protection of an 

individual’s right to accept or refuse medical treatment. He suggests that the 

Suspension Order engages this aspect of his s. 7 right to liberty in that its effect is to 

coerce him to get vaccinated against his will. 

[76] Some of those Charter-protected, fundamental personal choices were 

discussed in Taylor v. Newfoundland and Labrador, 2020 NLSC 125 [Taylor], in the 

context of the COVID-19 pandemic, where Justice Burrage reasoned that: 

[390] Fundamental personal choices sufficient to engage s. 7 thus far 
include deciding whether one's child should receive a blood transfusion (B. 
(R.)), abortion (Morgentaler, per Justice Wilson), the decision to end one's life 
when facing a chronic incurable disease (Carter), and a restriction on the use 
of medical marijuana (Smith). Without discounting the importance to 
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Ms. Taylor of attending her mother's funeral this decision is qualitatively 
different than the fundamental personal choices engaged by s. 7. 

[77] The petitioner is clearly entitled to accept or decline even life-saving medical 

treatment; see, for example B. (R.) v. Children’s Aid Society of Metropolitan Toronto, 

[1995] 1 S.C.R. 315; Malette v. Shulman (1990), 72 O.R. (2d) 417 (C.A.) [Malette]; 

Fleming v. Reid (1991), 4 O.R. (3d) 74 (C.A.) [Fleming]; and Carter v. Canada 

(Attorney General), 2015 SCC 5 [Carter]. 

[78] However, the Suspension Order does not compel or prohibit subjection to any 

form of medical treatment. The Suspension Order may make the decision of whether 

or not to accept medical treatment in the form of vaccination more difficult, but it 

does not impose a decision on the petitioner. Each of the cases cited by the 

petitioner dealt with laws that left affected individuals with no reasonable choice but 

to accept, or effectively accept, non-consensual treatment. In Carter, the law would 

have required those with grievous and irremediable medical conditions to continue 

suffering intolerably, despite their desire to access medical assistance in dying. In 

Malette, the law of battery would have effectively deemed all patients to have 

consented to medical treatment, despite their expressed wishes, where that 

treatment was potentially life-saving. In Fleming, the law would have required 

incompetent involuntary psychiatric patients to accept medications, despite express 

wishes to the contrary made while they were still competent. In each case, the law 

compelled or prohibited a fundamental medical decision. 

[79] In this case, the petitioner’s alternative to receiving non-consensual medical 

treatment would be to simply continue doing his job remotely or from locales not 

captured by the Suspension Order, of which there were many. 

[80] I am not persuaded that the petitioner’s s. 7 rights are as expansive as he 

asserts or constrained other than for the common good. I find that the respondents 

in this case had the right to impose the limited restraints on the petitioner’s 

behaviour, and that those restraints do not attract Charter scrutiny. 
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[81] In effect, the petitioner is asserting that his s. 7 liberty interest guarantees his 

right to patronize full service, licensed restaurants. In Banas v. HMTQ, 2022 ONSC 

999 [Banas], Justice Hurley dismissed a challenge to the masking and proof of 

vaccination status requirements in Ontario. Hurley J. based this decision on settled 

law that s. 7 does not grant the right to engage in an economic activity, in this case a 

restaurant operation, free of government regulation: Banas at para. 33.  

[82] The Attorney General argues that by extension, optional indoor dining may 

similarly be limited through government regulation in circumstances such as a 

pandemic. He contends that as the petitioner actively chose not to have 

vaccinations, he was restricted from accessing food and liquor serving premises for 

a period of time, and his assertions made in the petition do not give rise to the type 

of fundamental personal choice sufficient to engage s. 7. 

[83] It cannot be said that the petitioner did not make a free, albeit difficult, choice 

to remain unvaccinated. Had he made the decision to receive vaccinations, the fact 

that he did so on the basis that it would have the temporary effect of making his job 

easier would not have vitiated his consent.  

[84] The Attorney General contends, and I agree, that the impact from the 

Suspension Order alleged by the petitioner does not engage his s. 7 Charter rights. 

He was not under house arrest, nor unable to meet with violation ticket disputants or 

practising lawyers. I find that, as was found in Gateway and Taylor, that the 

provisions of the Suspension Order do not limit the petitioner’s liberty or security. 

[85] Because I have found no deprivation of the petitioner’s s. 7 rights, it is not 

necessary to engage in the remainder of the Doré analysis. 

[86] I therefore dismiss the petition to set aside the Suspension Order as 

unconstitutional. 
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Is the Variance Order Unreasonable? 

[87] The Variance Order provided that reconsideration of the Vaccine Card Order 

and related orders was suspended, other than for requests for reconsideration on 

the basis of a medical deferral to vaccination if that individual's health would be 

seriously jeopardized. 

[88] The petitioner does not challenge the constitutionality of the Variance Order. 

Rather, he asserts that it is unreasonable in light of s. 43 of the PHA. 

Legal Framework 

[89] In Vavilov, the Court set out two broad bases on which an administrative 

decision might be found unreasonable: a decision may be unreasonable if it contains 

a failure of rationality internal to the reasoning process or if it is in some respect 

untenable in light of the relevant factual and legal constraints. A reasonableness 

review begins with the reasons of the decision maker and prioritizes the decision 

maker's justifications for its decisions. A party opposing such a decision bears the 

burden of showing the order is unreasonable: Vavilov at paras. 100-107, 237. 

[90] The reviewing court does not need to categorize failures of reasonableness 

as being on one basis or another, but they can provide helpful frameworks for 

analysis.  

[91] At issue here is the second basis; that is, the petitioner asserts the decision is 

not justified in light of the legal and factual constraints that bear on the context. In Yu 

v. Richmond (City), 2021 BCCA 226 at paras. 52-53, the Court of Appeal 

summarized the guidelines set out in Vavilov concerning reviewing a decision for 

compliance with the applicable factual and legal constraints: 

[52] The Court provided, at para. 106, an overlapping, non-exhaustive list 
of factual and legal considerations that could constrain an administrative 
decision maker: 

(1) the governing statutory scheme; 

(2) other relevant statutory or common law; 

(3) the principles of statutory interpretation; 
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(4) the evidence before the decision maker and facts of which the 
decision maker may take judicial notice; 

(5) the submissions of the parties; 

(6) the past practices and decisions of the administrative body; 
and 

(7) the potential impact of the decision on the individual to whom it 
applies. 

[53] While administrative decision makers may have considerable 
discretion in making a particular decision, the decision must ultimately comply 
with the language, rationale, and purview of the statutory scheme under 
which it is made: Vavilov at paras. 108, 110. For questions of statutory 
interpretation, the “modern principle”—that the words of a statute must be 
read in their entire context and in their grammatical and ordinary sense 
harmoniously with the scheme and object of the Act and the intention of the 
legislative body—applies. In some circumstances, this may lead to a 
conclusion that there is only one reasonable interpretation of the 
provision: Vavilov at para. 124. However, courts should not undertake 
a de novo analysis or measure the decision maker’s interpretation against the 
one the court would have reached: Vavilov at paras. 116–118, 120–121, 
124; Whistler at para. 39. Where an administrative decision maker has not 
provided explicit reasons for interpreting a provision in a particular way, the 
reviewing court should attempt to discern the interpretation adopted from the 
record and determine whether it is reasonable: Vavilov at para. 123. 

Discussion 

[92] The petitioner contends that by "[s]uspend[ing] the reconsideration of ... Food 

and Liquor Serving Premises Orders," Dr. Henry demonstrated "an [unreasonable] 

outright refusal to consider the relevant matter" and misdirected herself on a point of 

law, leaving this Court as the only body with jurisdiction to consider the correctness 

of the substantive decision.  

[93] The Attorney General argues that the Variation Order sets out the PHO's 

reasoning in the preamble, and says that reasoning is cogent and rational. He 

contends that the decision itself fell within a range of reasonable alternatives in the 

midst of an extant emergency where cases and hospitalizations began to increase 

again with the province's fourth and fifth waves. He asserts that at the time, the 

province's ability to provide health care was strained, and the PHO was faced with 

over 800 requests for reconsideration of the Vaccine Card Order and related orders, 

many of which he says were not urgent, such as those requests from people who 

simply did not agree with the PHO's orders or suggested alternative remedies. 
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[94] The evidence before me established that starting in mid-July 2021, the PHO 

was faced with increasing numbers of cases and hospitalizations that impacted the 

ability to provide health care. The PHO was aware that transmission would likely 

increase during the winter months, and that certain venues were more likely to 

facilitate greater transmission, such as those covered by the Vaccine Card Order. 

The Delta variant of the virus had also emerged and drove a fourth wave of 

infections.  

[95] The Attorney General argues that, when presented with the choice of how to 

allocate resources during a public health emergency, the PHO made the reasonable 

decision to suspend reconsiderations in the interests of protecting public health until 

transmission, incidence of serious disease, and strain on the public health and 

health care systems were significantly reduced. In other words, the PHO chose to 

direct limited public health resources towards controlling COVID-19 transmission 

rather than evaluating and processing reconsiderations. That decision included an 

exemption for those seeking medical deferrals to vaccination, although the petitioner 

concedes this did not apply to him.  

[96] The Attorney General argues that the Variance Order was reasonable and 

that the plaintiff has failed to meet his burden to establish otherwise. 

[97] The Attorney General’s submissions are aimed largely at the internal 

rationality of the Variance Order. In my view, the reasoning is clear; the decision 

bears the hallmarks of rationality in that it is justified, transparent and intelligible.  

[98] The remaining question is whether the PHO had the authority to suspend all 

reconsiderations as she did.  

[99] As noted above, s. 54(h) of the PHA empowers the PHO to decline the 

request of a person affected to reconsider (s. 43), review (s. 44), or reassess (s. 45) 

an order or a variance order during an emergency. I am satisfied that this provision 

exists to allow the PHO to exercise her discretion to respond to those matters 
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perceived most immediate and to direct scarce resources in the way that they will be 

of greatest use to address the exigencies that arise in emergencies.  

[100] I accept that the PHO had the statutory authority to exercise her discretion to 

suspend reconsiderations as she did. 

[101] I therefore dismiss the petition to set aside the Variation Order as 

unreasonable. 

“The Honourable Chief Justice Hinkson” 
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