





















Claim 1: 
FLEXIBLE WORKING ARRANGEMENTS 













This bargaining resource has been prepared for unions, women’s and equal workplace advocates and delegates.  

No model language is perfect; this resource is intended as a guide which can be adapted, customised and tailored to the needs of members, workplaces and your industry. 

Eliminating inequality is good for everyone. When workplaces are fairer, safer and more flexible for women, they are better for all workers.





























Claim 1: 
FLEXIBLE WORKING ARRANGEMENTS 

MODEL CLAUSE 















The Act entitles a specified employee to request flexible working arrangements in specified circumstances. Entitlements under this clause supplement and are in addition to the Act. 


X.1 Right to request – Eligibility 
(a) An employee, including a casual employee, is entitled to request a change in their working arrangements in specified circumstances. 
(b) The specified circumstances are if the employee: 
(i) is pregnant;
(ii) is the parent, or has responsibility for the care, of a child who is school age or younger; 
(iii) is a carer within the meaning of the Carer Recognition Act 2010 caring for someone who has a disability, a medical condition (including a terminal or chronic illness), a mental illness or is frail or aged; 
(iv) has a disability; 
(v) is 55 years or older; 
(vi) is experiencing family and domestic violence;
(vii) provides care or support to a member of their immediate family or household, who requires care or support because the member is experiencing family and domestic violence; or
(viii) is experiencing reproductive health issues (including but not limited to: menstruation, breastfeeding and lactation, perimenopause or menopause, chronic conditions such as poly-cystic ovarian syndrome or endometriosis, hormone therapy, fertility treatments, IVF and other assisted reproductive health services). 
(c) An employee may request a flexible working arrangement prior to commencing employment and at any time after they begin.  

Note: An employee is not required to serve a qualifying period of 12 months before they are eligible to apply for a flexible working arrangement. 

X.2 Representation 
(a) An employee may choose to be represented by the union at any stage of the process. 


X.3 Requests 
(a) Changes in working arrangements may include but are not limited to hours of work, patterns of work and location of work. 
(b) A request for a flexible working arrangement includes (but is not limited to) a request to work part-time after taking parental leave, to assist the employee to care for the child.  

X.4 Process 
(a) The request must be in writing, set out the changes sought and reasons for the change. 
(b) The employer must give the employee a written response to the request within 21 days, stating whether the employer grants or refuses the request. A request may only be refused on reasonable business grounds as described in the NES.

X.5 Must explain grounds for refusal 
(a) The employer may only refuse the request if they have:
(i) met with the employee and discussed the request; and
(ii) genuinely tried to reach an agreement with the employee about making changes to their working arrangements to accommodate their circumstances; and
(iii) the employer has had regard to the consequences of the refusal on the employee.

(b) Where the employer refuses the request, the written response must include the following:
(i) details of the reasons for the refusal, including the business grounds for refusing the request and how those grounds apply to the employee’s request; 
(ii) any other changes the employer is willing to make to accommodate the employee’s circumstances, if applicable; 
(iii) where there are no changes available as contemplated by clause X.5(b)(ii), state that there are no such changes; and 
(iv) advise the employee in writing of their right for the dispute to be resolved at the workplace level or by arbitration in accordance with clause X.7 below. 

X.6 Dispute 
(a) The dispute resolution procedure in clause X of the Agreement will apply to any dispute/grievance arising in relation to a request for flexible working arrangements. 
(b) For the avoidance of doubt, clause X applies to the employee in the event the employer refuses the request, or 21 days have passed since their making the request and the employer has not provided them with a written response under this Agreement. 

X.7 Arbitration 
(a) 	If a dispute under this clause X cannot be resolved at the workplace, it may be referred by the employee to the Commission for conciliation and, if the matter remains unresolved, arbitration in accordance with section 65C of the Act.
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Gender time gap in unpaid care work
On average, women spend 64.4% of their average weekly working time on unpaid care work compared to 36.1% for men. This percentage increases for women over their working life, while for men it remains stable. 

In December 2021, 54% of families reported the main person looking after their children was a woman, with 40% reporting equal responsibility; only 4% of families reported this person was a man. 

Women are also more likely to be carers of other family members, such as parents. Currently, 12.3% of all women in Australia identify as a carer, and women represent 71% of all carers. 









	












	
The need for flexibility is gendered 

Women perform the majority of unpaid work in the household and many care for children and family. Time spent performing unpaid care work negatively impacts on a person’s ability to participate fully in paid employment in different ways:  
1. Workers are more likely to be engaged in part-time work or in other forms of insecure casual work
1. Workers often exhaust paid leave entitlements caring for others, leaving themselves without paid sick leave 
1. Workers experience barriers trying to access training, promotion and career progression opportunities 
1. Culturally, there is a stigma associated when taking carers leave and flexible working arrangements, impacting workers health and wellbeing in the workplace
1. Male workers also report challenges accessing flexible work arrangements due to rigid gender norms.
	



Many of these factors impact the gender pay gap and result in the total superannuation benefit earnings being lower for women. 

Workplaces have a responsibility to recognise the challenges women experience, and to support workers to balance work and life more realistically.

One way to do this is to increase paid leave and encourage flexible working arrangements. Workplaces that proactively adopt flexible approaches to work attract more and diverse workers. They are better able to retain workers and increase worker satisfaction and engagement, which improves productivity.  
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Worker wins fight to secure flexible working arrangements
Since 2011, Mr May had an arrangement in place to vary his working hours on a Thursday to pick up his kids from school. In 2024, his employer withdrew roster variations from all workers. The employer suggested this decision was to comply with the enterprise agreement hours clause. 
In response, Mr May applied for a formal flexible working arrangement under s 65 of the Fair Work Act. The employee simply asked to retain the arrangement that had been in place since 2011. The employer refused, arguing that the Enterprise Agreement did not provide for individual roster variations including flexible working arrangements.  
Commission decision: 
· An enterprise agreement cannot exclude or override the NES 
· Inconsistency with an enterprise agreement is not a reasonable business ground to refuse a flexible work request; and  
· The Commission ordered Opal Paper to grant the workers’ request.  
The decision was upheld on appeal. The employer argued on appeal, that complying with an agreement roster provision was itself a “reasonable business ground” to refuse a flexible work arrangement, and that they could not accommodate the request. The Full Bench disagreed. Mere inconsistency between a proposed flexible work arrangement and an enterprise agreement cannot be a reasonable business ground for refusing a request. 
Opal Australian Paper v Anthony May [2025] FWCFB 224 (1 October 2025)




































	1. Inflexibility prevents gender equality 
· Rigid work practices disproportionately impact women, carers, workers with disability and older workers. Without flexibility we cannot achieve equality at work. 
· Women continue to do the majority of care work for children, elders and families. Flexible full-time and part-time work options keep women in secure, well-paid jobs.  

	· Inflexible work practices force women to reduce hours, move to lower-paid roles or leave the workforce altogether. This worsens the gender pay gap, reduces superannuation and limits promotion and training opportunities. Without flexibility, women pay the price in pay, security and career progression. But business also lose trained, experienced and skilled workers. 
· Flexible full-time and part-time work options keep women in secure, well-paid jobs.  
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	2. Law reform created the right; enterprise bargaining changes workplace culture 
· Bargaining for flexible work isn’t duplication of a workplace right – it is how we make the entitlement real, accessible and tailored to workers in this workplace. 
· Embedding flexible work in the agreement gives workers certainty; workers know what their rights are, that this workplace supports the new laws, and is embedding the new changes into the culture of this workplace.  
· It also prevents confusion and ambiguity where other hours of work or flexibility clauses might exist. See case summary (Opal Australian Paper and Anthony May). 

3. Flexibility determines whether women apply, return, stay or leave a workplace  
· Without flexible work options, many women who care would either need to take unplanned leave, reduce their working hours involuntarily, move to lower paid work, leave the workforce or may never join particular industries. 
· Flexible work gives working people the autonomy and opportunity to balance personal commitments and circumstances without having to sacrifice financial security.  
 


	4. Flexibility is good for all workers 
· Workplaces that normalise changing work arrangements to accommodate care and other personal circumstances are more accepting and inclusive for all workers.  
· Embedding a comprehensive flexible work clause consistent with the Act, limits subjective decision making and bias. Socialising and ensuring that flexible work options are visible helps reduce discrimination and makes the entitlement more accessible for all workers. 

5. Flexibility can be the difference between safety and danger 
· Flexible work is a recognised safety support for women experiencing family and domestic violence. Flexibility enables safe relocation, court attendance, medical and support appointments. 
· Without flexibility, women’s safety can be compromised.

6. Flexible work helps workplaces comply with the law 

Fair Work Act 
· Section 65 of Fair Work Act 2009 (Cth) provides workers the right to request flexible working arrangements in specified circumstances. In June 2023, the provisions were strengthened. 
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	· Now, employers must respond to requests, employers must genuinely try to reach agreement including by having discussions with the worker and the Act now gives workers the right to review decisions in the Commission with access to arbitration.  
· Workers look to enterprise agreements as a record of their rights at work. Agreements should be updated to include important provisions, including flexible working arrangements.  

	Workplace Gender Equality Act 
· The Workplace Gender Equality Act 2012 (Cth) (WGEA) requires employers with 100 or more employees to report annually against six Gender Equality Indicators. They represent the key areas where workplace gender inequality persists – and where progress towards gender equality must be demonstrated. One of the gender equality indicators is “availability and utility of employment terms, conditions and practices relating to flexible working arrangements for employees and to working arrangements supporting employees with family or caring responsibilities”. 
· Adopting a flexible working arrangement clause in the agreement evidences positive action towards tackling gender inequality and evidences compliance with WGEA.  


FLEXIBLE WORKING ARRANGEMENTS 
BARGAINING SUPPORT RESOURCES










	1. Victorian Trades Hall Council, Workplaces for Women: Women’s insights from male dominated industries - Report 

2. Workplace Gender Equality Agency: Flexible work is good for business - Report 

3. Workplace Gender Equality Agency: Australia’s Gender Equality Scorecard – Report (page 62)


	4. Commission for Gender Equality in the Public Sector: Leave and flexible work - Report 

5. Workplace Gender Equality Agency and Bankwest Curtin Economics Centre: Gender Equity Insights 2025: The Power of Balance - Report  

6. Office of Prevention and Women’s Equality: Flexible work, good for business? Modelling the bottom line impact of flexible work – Report 
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The below enterprise agreements include comprehensive flexible working arrangement clauses: 

	1. ANMF: Nurses and Midwives (Victorian Public Sector) Single Interest Employer Agreement 2024-2028 – clause 16

2. RTBU: Metro Trains Melbourne Pty Ltd Rail Operations Enterprise Agreement 2023 – clause 1.15 

3. CPSU: Victorian Public Service Enterprise Agreement 2024 – clause 10 
	4. HACSU: Victorian Public Mental Health Services Enterprise Agreement 2024-2028 – clause 65

5. MSAV: Melbourne IVF Medical Scientist and Support Services Enterprise Agreement 2022 – clause 20 Example of an agreement that includes access to flexible working arrangements for reproductive health  










Contact Victorian Trades Hall Council Women’s Team at women@vthc.org.au
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