





















Claim 12: 
ELIMINATE GENDER-BASED VIOLENCE AND SEXUAL HARASSMENT  













This bargaining resource has been prepared for unions, women’s and equal workplace advocates and delegates.  

No model language is perfect; this resource is intended as a guide which can be adapted, customised and tailored to the needs of members, workplaces and your industry. 

Eliminating inequality is good for everyone. When workplaces are fairer, safer and more flexible for women, they are better for all workers.





























Claim 12: 
GENDERED VIOLENCE 
& SEXUAL HARASSMENT
MODEL CLAUSE 















The Act entitles a specified employee to request flexible working arrangements in specified circumstances. Entitlements under this clause supplement and are in addition to the Act. 



X.1 Commitment to eliminate gendered violence and sexual harassment 
(a) The employer recognises that: 
(i) sexual harassment and gendered violence is a serious health and safety hazard; and 
(ii) no worker should experience sexual harassment and gendered violence at work. 
(b) The employer has an obligation to provide a working environment that is safe and without risk to health. This obligation includes a requirement to take all reasonably practicable steps to remove sexual harassment and gendered violence from this workplace. 

X.2 Definition of sexual harassment and gendered violence
(a) Sexual harassment and gendered violence is any behavior, action, system or structure that causes physical, sexual, psychological or economic harm to a worker because of their sex, gender, sexual orientation or because they do not adhere to dominant gender stereotypes or socially prescribed gender roles. 
(b) Gendered violence includes: 
(i) violence experienced by women because they are women;
(ii) violence experienced by a person because they identify as LGBTIQ; 
(iii) violence experienced by a person because they don’t conform to socially prescribed gender roles or dominant definitions of masculinity or femininity; 
(iv) witnessing sexual harassment and gendered violence directed at someone else, such as a co-worker.
(c) Examples of sexual harassment and gendered violence include (but are not limited to) behaviors and actions such as: 
(i) stalking 
(ii) intimidation or threats 
(iii) verbal abuse 
(iv) ostracism or exclusion 
(v) rude gestures 
(vi) offensive language and imagery 
(vii) put downs, innuendo/ insinuations 
(viii) being undermined in your role or position 
(ix) sexual harassment; and 
(x) sexual assault and rape. 

X.3 Measures to address sexual harassment and gendered violence at the workplace 
(a) Gender inequalities, sexism, homophobia and transphobia at work drive sexual harassment and gendered violence at work. Sexual harassment and gendered violence can be perpetrated by those who are strangers/external to the workplace, and those who are internal to the workplace - clients (including inmates, patients, students, and customers), work peers and managers. 
(b) The employer will therefore take positive steps to: 
(i) eliminate gender inequalities that exist in the workplace; 
(ii) overcome gender segregation where it exists; 
(iii) eradicate cultures of sexism and misogyny; 
(iv) eradicate homophobia and transphobia; and
(v) promote the benefits of gender equality and workplaces that are inclusive of workers from a range of backgrounds, experiences and identities.

X.4 Develop an action plan 
(a) Addressing the factors that underpin sexual harassment and gendered violence will assist in preventing and eliminating that violence. 
(b) The employer therefore agrees to put an action plan in place, in consultation with its employees and the relevant union(s), within XXX months of the Agreement coming into effect which is designed to: 
(i) eliminate gender inequalities that exist in the workplace; 
(ii) overcome gender segregation where it exists; 
(iii) eradicate cultures of sexism and misogyny; eradicate homophobia and transphobia; 
(iv) promote the benefits of gender equality and workplaces that are inclusive of workers from a range of backgrounds, experiences and identities; 
(v) ensure that job design and systems of work do not cause or increase the risk of sexual harassment and gendered violence or perpetuate gender inequality. 
(c) The action plan will assess and address the risk of exposure to sexual harassment and gendered violence: 
(i) in the work environment; 
(ii) the way work is designed and managed; and 
(iii) in workplace policies and procedures and practices. 

X.5 Assessment of action plan implementation
Progress on the implementation of this action plan will be a standing item for discussion at the Workplace Implementation and Compliance Committee (WICC) and the Health and Safety Committee. 

X.6 Allocation of resources to deal with sexual harassment and gendered violence 
The employer will: 

Risk assessment 
(a) assess the sexual harassment and gendered violence risks in the workplace and will develop a strategy to remove these risks in conjunction with workers and the relevant union/s;
 
Develop guidelines 
(b) develop and publish workplace guidelines on solutions to overcome sexual harassment and gendered violence in the workplace, to address sexual harassment and gendered violence risks and the incidence of sexual harassment and gendered violence in this workplace within X months of the Agreement coming into effect. These guidelines will be consistent with this clause and will be produced in consultation with the workers and relevant union(s);

Data collection and reporting 
(c) ensure that data, including incident reports, pertaining to sexual harassment and gendered violence, are maintained and recorded in order to assist in and identify instances of sexual harassment and gendered violence and to review progress towards achieving a sexual harassment and gendered violence free workplace. This data will be made available to the consultative committee and health and safety committee. The relevant union(s) will also have access to this data on request.

Contact persons 
(d) identify sexual harassment and gendered violence contact persons throughout the organisation, in consultation with workers and the relevant union/s. These persons may include managers, team leaders, union contacts and HSRs. All sexual harassment and gendered violence contact persons will receive training on: the operation of this clause; understanding sexual harassment and gendered violence as a serious workplace health and safety issue and; how to respond to incidences of sexual harassment and gendered violence; 

Delegate and HSR training leave 
(e) give paid leave away from work at least annually, for union delegates, HSRs and Women’s Advocates, to attend training, delivered by VTHC or the relevant union/s, on sexual harassment and gendered violence at work, how to respond to and prevent it, and the operation of this clause. 

Senior leadership training 
(f) facilitate training by the senior leadership team, about the operation of this clause; understanding sexual harassment and gendered violence as a serious workplace health and safety issue, and how to achieve gender equality and create workplaces that are inclusive of workers from a range of backgrounds, experiences and identities; 

Worker training and inductions 
(g) provide training and information to all workers on the organisation’s commitment to eradicating sexual harassment and gendered violence from the workplace and the operation of this clause; and 
(h) ensure all new workers receive training and information at their induction regarding the organisation’s commitment to achieving a workplace free of sexual harassment and gendered violence, the expectations of all workers to refrain from behaviours and actions that constitute sexual harassment and gendered violence and the operation of this clause. 

X.7 Employer commitments on the response to sexual harassment to gendered violence 
No adverse action 
(a) No adverse action will be taken against a worker who reports experiencing or witnessing sexual harassment and gendered violence or whose attendance or performance suffers as a result of them experiencing or witnessing sexual harassment and gendered violence at work. 

Treatment of GV risks or report 
(a) Any employer action to address sexual harassment and gendered violence risks or to respond to reports or incidences of gendered violence will: 
(i) Effectively and efficiently deal with instances of sexual harassment and gendered violence without blaming or persecuting the victim; 
(ii) Address the behaviors and actions that constitute sexual harassment and gendered violence as well as the stereotypes/assumptions, cultures and system of work that foster sexual harassment and gendered violence. 
(iii) Reinforce that any perpetrator is responsible for their behavior and the choices they make. 
(iv) Ensure that reporting and investigative processes are efficient, confidential and do not penalise or cause further harm to employees who have experienced sexual harassment and gendered violence. 
(v) Ensure that any investigative processes apply the principles of natural justice and procedural fairness and do not penalise or cause further harm to employees who have experienced sexual harassment and gendered violence.
(vi) Allow any worker involved in any instances of sexual harassment and gendered violence (including victim/ survivor, witness or perpetrator) to have access to a representative of their choosing in any process associated with these instances. 
(vii) Not excuse the perpetrators violent behavior or downplay the significance and seriousness of the perpetrators inappropriate actions. 
(viii) A worker, or group of workers, who experience or witness sexual harassment and gendered violence may, if they choose, raise this issue as a dispute in accordance with clause X of this agreement. 

X.8 Support for workers who experience sexual harassment and gendered violence 
(a) The employer will: 
(i) ensure those who experience or witness sexual harassment and gendered violence at work receive appropriate support and access to appropriately qualified counselling and other support services; 
(ii) Support includes access to a representative to assist in this process and paid time to deal with the impact of sexual harassment and gendered violence; 
(iii) provide access to support services to those who perpetrate sexual harassment and gendered violence in order to assist them to change their behavior; and 
(iv) make information regarding counselling and support services readily available throughout the workplace. 

X.9 Operation of this clause 
(a) Policies and procedures within the workplace shall be reviewed to ensure they are consistent with the provisions of this clause. 
(b) Nothing in this clause overrides any obligation the employer may have with respect to other clauses within this Agreement or under any Act or Regulation. 
(c) Nothing in this clause overrides any rights a worker may have with respect to other clauses within this Agreement or under any Act or Regulation. 
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WHY THESE CLAIMS ARE IMPORTANT 







Gendered violence is a serious workplace health and safety issue 
· Over 60% of women have experienced some form of gendered violence at work 
· Almost one in five women have resigned from a workplace to escape gendered violence 
· One in two women in male-dominated industries reported experiences of sexual harassment at work







	


	XXX



In 2016, the Victorian Trades Hall Council consulted Victorian working women about their experiences of work. This conversation became known as WRAW (Women’s Rights at Work) chats. 

A common theme arising from WRAW chats was the extent to which cultures of sexism and gender inequality were impacting women’s safety and health at work. In many instances, the treatment women were experiencing was a form of violence, but employers, WorkSafe and in some instances unions, did not see the issue in this way. 

Over 60% of the 800 women who participated in WRAW chats indicated that they experienced some form of gendered violence at work and that they felt at risk in their workplaces. In 2025, nearly one in two of the 600 workers who responded to the WFW Project working in male dominated industries reported experiences of sexual harassment or sexist violence at work. We still have work to do.  





	



In 2019, the International Labour Organisation
(ILO) adopted Convention 190 on eliminating violence and harassment in the world of work and the Australian Government ratified this Convention in 2023. Gendered violence is now recognised as a serious occupational health and safety issue by WorkSafe and is enforced in parallel with the Victorian Equal Opportunity and Human Rights Commission, and there have been really significant prosecutions against employers who have failed to protect workers from gendered violence and sexual harassment at work.  

Women workers told us that gendered violence is endemic in our workplaces. 

Due to the nature of gendered violence and its prevalence in Victorian workplaces, gendered violence can occur in any industry or workplace. Sexism, gender inequality and homophobia are the root causes of gendered violence. Bargaining clauses in enterprise agreements secures rights and conditions to prevent gendered violence, sets expectations and works to change workplace culture. 
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GENDERED VIOLENCE AND SEXUAL HARASSMENT
BARGAINING ARGUMENTS 





Record win of $305,000 for worker in gendered violence case 
Ms Magar, a young migrant worker was employed casually as a shift supervisor at a Mad Mex franchise between September 2021 and February 2023. The franchise was wholly owned and operated by Mr Khan.  
Ms Magar alleged (among other behaviours) that Mr Khan sexually harassed her when he: 
· pointed out a hickey on her neck and asked about her sexual activity; 
· asked other intrusive questions about her private and sex life;  
· showed her pornographic videos and asked Ms Magar to a hotel to watch porn together; and 
· showed her his sex toys, touched her with them and asked how she might use them.
Mr Khan denied the allegations. Instead, he suggested they couldn’t possibly have happened because Ms Magar kept coming into work. In response, the Court said: 
…even a perfunctory understanding of the experience of sexual harassment in the workplace would indicate that there are a number of reasons why a person might continue coming into work after a traumatic experience had occurred there.  To start with the most obvious: to earn a livelihood…”
Victimisation 
The worker made a complaint to Mad Mex HR. In response, Mr Khan threatened Ms Magar with defamation and demanded she pay him compensation. 
The Court found that Mr Khan had victimised Ms Magar when he threatened her and tried to intimidate her from pursuing a sexual harassment allegation. 
The Court subsequently ordered Mr Khan to pay Ms Magar $305,000; $175,000 in damages, and $130,000 by way of compensation. 
Law reform: Respect@Work 
Justice Bromwich commented that there was a pattern of “sexist and boorish” behaviour in this workplace, that was fostered by a culture that was disinterested in preventing sexist conduct, ‘and was instead tolerant, or even conducive to its continuation’.  ‘Such a workplace culture can have the effect of normalising sexualised behaviour towards women and foster an escalation into worse behaviour, such as a progression into sexual harassment.’
Since 2022, every employer, regardless of the size of business, has a positive duty under the Sex Discrimination Act 1984 (Cth) to eliminate sexual harassment, sex-based discrimination and hostile work environments. That means prevention and responding effectively.  
Magar v Khan [2025] FCA 874
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	1. Safety is union business 
· Unions prioritise safety. 
· We support and empower workers to report unsafe practices, we hold employers responsible for their legal obligation to provide a safe workplace, and we don’t work if we feel unsafe. 
· As union, we believe that every worker should expect to come home uninjured and safe.  
· Safety from sexual harassment and gendered violence is just as fundamental. Enterprise agreements should reflect this commitment.

2. Employers have a duty to prevent foreseeable harm 
· Employers are required by law to take all reasonable measures to keep workers safe. 
· If there is a hazard in the workplace, the employer must take steps to eliminate it, or prevent it.
· Gender-based violence and sexual harassment is not a problem of isolated behaviours; the hazards are built into our workplace structures.
· Waiting until an incident happens puts workers at risk of serious injury; it’s also against the law.  

 

	3. Workplace safety requires proactive action
· Employers that proactively implement a clause to address gendered violence before it happens, are better able to evidence that they are taking steps to provide a safe and inclusive working environment for all workers.   
· The proposed clause is a comprehensive and targeted response to structural safety concerns, which include setting expectations and standards of behaviour, induction, training and risk assessment. 
· When incidents occur, the clause establishes protocols for how to respond.

4. Prevention is cheaper than harm 
· Failing to prevent and address gendered violence costs workers and employers. 
· A workplace that has no system in place to prevent gendered violence risks: workers’ compensation claims, legal liability and reputational damage, productivity loss and turnover. 
· Early intervention protects business by reducing the risks and costs and creates safer workplaces.
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5. OHS creates the right; enterprise bargaining changes workplace culture 
· Bargaining to eliminate gendered violence is how we make the entitlement real, accessible and tailored to workers in this workplace. It clarifies and applies part of the Psychological Health Regulations in a tangible way to this workplace.  

	






· Embedding a proactive response to gendered violence in the agreement gives workers certainty; workers know what their rights are, that this workplace takes safety and gendered violence seriously, and is embedding these rights into the culture of their workplace.




GENDERED VIOLENCE AND SEXUAL HARASSMENT 
BARGAINING SUPPORT RESOURCES










	1. Victorian Trades Hall Council: Gendered violence and sexual harassment – Resources 

2. Victorian Trades Hall Council: Gendered Violence at Work, Unionists speak up - Video 

3. International Labour Organisation: Violence and harassment in the world of work – ILO Convention No. 190 (C190)

4. WorkSafe: Psychological Health and Gendered Violence – Resources  

	5. Victorian Equal Opportunity and Human Rights Commission: Sexual Harassment – Resources 

6. Australian Human Rights Commission: Workplace sexual harassment guidance – Resources 

7. Victorian Trades Hall Council, Workplaces for Women: “No more tick-box exercise” Women calling for workplace safety - Report 
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ENTERPRISE AGREEMENTS 






The below enterprise agreements include comprehensive gendered violence and sexual harassment clauses: 

	1. RTBU: Metro Trains Melbourne Pty Ltd Rail Operations Enterprise Agreement 2023 - Clause 2.31

2. ANMF: Nurses and Midwives (Victorian Public Sector) Single Interest Employer Agreement 2024-2028 – clause 104A



	RTBU: Yarra Trams Enterprise Agreement 2023 – Operations – Clause 60







Contact Victorian Trades Hall Council Women’s Team at women@vthc.org.au
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