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INTRODUCTION AND RULE 35(b) STATEMENT

The Fourteenth Amendment’s Citizenship Clause entitles individuals born in

the U.S. Territory of American Samoa to citizenship by virtue of their birth “in the

United States.” But a panel of this Court stopped short of decisively interpreting

the Clause’s meaning, instead declining to apply the Clause to American Samoa in

deference to the views of elected officials. That approach contravenes the text and

structure of the Citizenship Clause and undermines its historical purpose: to

remove the question of birthright citizenship from the political process. The

panel’s decision thus conflicts with United States v. Wong Kim Ark, 168 U.S. 649

(1898), which held that the Clause constitutionalized the jus soli rule of birthright

citizenship, and with King v. Morton, 520 F.2d 1140 (D.C. Cir. 1975), which

elaborated this Circuit’s framework for how the Insular Cases guide the

application of a constitutional right in American Samoa. En banc review is

warranted given the exceptional importance of the Citizenship Clause’s meaning to

Plaintiffs, who are denied citizenship despite their birth in the United States, and to

correct the panel’s misapplication of the inapposite Insular Cases.

The rationale for en banc review is threefold. First, although the controlling

tools of constitutional interpretation employed by this Court and the Supreme

Court all point to one conclusion—that the Citizenship Clause extends birthright

citizenship to all who are born on sovereign U.S. soil and owe allegiance to the
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United States—the panel inadequately employed these tools and held only that the

Citizenship Clause is “ambiguous.”

Second, the panel erred by applying the inapposite Insular Cases framework

to interpret the Citizenship Clause, a framework never before used to evaluate a

civil right for which the Constitution expressly defines its geographic scope.

Third, the panel misapplied the Insular Cases, to the extent those decisions

apply at all. When rejecting that birthright citizenship is a fundamental right, the

panel deemed unpersuasive the “bevy” of Supreme Court cases that emphatically

endorse citizenship as fundamental. The panel relied instead on a single Justice’s

hundred-year old dicta that citizenship is an “artificial” right, and on a cursory

analysis, uninformed by party advocacy, of foreign law. The decision also

departed from King by declining to remand for a factual determination as to

whether the right would be “impractical and anomalous” in American Samoa

today. Instead, the panel relied on the views of American Samoa’s elected

officials, a factor even the Government insisted was not dispositive.

American Samoa has been a Territory of the United States for 115 years,

ever since its leaders ceded sovereignty with the understanding that American

Samoans would be U.S. citizens, and after decades of unsuccessful petitions to

Congress to receive such recognition. The panel’s decision that its inhabitants are

nevertheless not citizens at birth deserves rehearing by this Court.
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ARGUMENT

I. THE PANEL DECISION DID NOT PROPERLY ANALYZE THE
SCOPE OF THE CITIZENSHIP CLAUSE AND CONFLICTS WITH
WONG KIM ARK.

The question of Plaintiffs’ birthright citizenship is resolved by the text,

structure, and history of the Citizenship Clause itself, as well as Wong Kim Ark.

The panel eschewed a conclusion based on these authorities, finding instead that

“the Citizenship Clause is textually ambiguous as to whether ‘in the United States’

encompasses America’s unincorporated territories.” Op. 3. Rehearing en banc is

warranted because the panel departed from precedent and declined to resolve an

exceptionally important question of constitutional interpretation.

The Supreme Court and this Court analyze constitutional language based on

its “text, purposes, and our whole experience as a Nation.” NLRB v. Noel Canning,

134 S. Ct. 2550, 2578 (2014). The panel did not properly apply these essential

considerations when it found the scope of the Citizenship Clause ambiguous.

Notably, the panel agreed with Plaintiffs that “[t]he difference between the

Citizenship and Apportionment Clauses could suggest the former has a broader

reach than the latter,” as the former applies “in the United States” and the latter

applies “among the several States.” Op. 6-7. The panel did not accept the

Government’s narrow view of the text. But the panel declined to define what the

Citizenship Clause’s “broader reach” would be and failed to credit either the

Clause’s purpose or its history. Moreover, the panel did not acknowledge the
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Supreme Court decisions confirming, both before and immediately after the

Fourteenth Amendment’s ratification in 1868, that the term “the United States”

includes its Territories. See, e.g., Loughborough v. Blake, 18 U.S. 317, 319 (1820)

(“[T]he United States…is the name given to our great republic, which is composed

of States and territories.” (emphasis added)); Slaughter-House Cases, 83 U.S. 36,

72-73 (1872) (Citizenship Clause “put[] at rest” the proposition that “[t]hose…who

had been born and resided always in the District of Columbia or in the Territories,

though within the United States, were not citizens” (emphasis added)).

This Court also consistently looks to statements of the Framers as “a guide

to understanding the original meaning” when interpreting constitutional language.

Pollack v. Duff, No. 13-5263, 2015 WL 4079788, at *5 (D.C. Cir. July 7, 2015)

(citing Noel Canning v. NLRB, 705 F.3d 490, 500 (D.C. Cir. 2013)). Yet here the

panel dismissed the Framers’ drumbeat of consistent views as “scattered

statements,” Op. 7, echoing a standard customarily used to interpret statutory, not

constitutional, text. Neither the panel, the Government, nor Intervenors identified

a single statement by any Framer suggesting that “in the United States” did not

encompass Territories. Absent any actual conflicting statements, the Framers’

repeated statements to the effect that the Citizenship Clause “refers to persons

everywhere, whether in the States or in the Territories or in the District of

Columbia,” Cong. Globe, 39th Cong., 1st Sess. 2894 (1866) (Sen. Trumbull)
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(emphasis added), cannot be so easily brushed aside. See Afroyim v. Rusk, 387

U.S. 253, 266-67 (1967) (relying on the “strong feeling in the Congress” conveyed

by the congressional debates, especially where that history comported with “the

language and the purpose of the Fourteenth Amendment”). Indeed, the panel

ignores that the Citizenship Clause was intended by the Framers to “overturn[]”

Dred Scott, which had undermined the common law jus soli rule that citizenship

attaches upon birth on sovereign soil. Slaughter-House Cases, 83 U.S. at 73.

Consequently, the limited weight that the panel gave the Citizenship

Clause’s historical context is especially problematic here precisely because the

constitutional provision “codified a pre-existing right.” See Dist. of Columbia v.

Heller, 554 U.S. 570, 592 (2008). The panel acknowledged that the English

common law of jus soli citizenship defined the “domain…broadly…to include, for

example, persons born in the American colonies.” Op. 8. Yet the panel declared it

was “unconvinced,” without explanation why, that the Citizenship Clause’s

codification of jus soli citizenship similarly “applied to outlying territories.” Op. 3.

That holding collides head-on with Wong Kim Ark, where the Supreme Court

emphasized that the Citizenship Clause “must be interpreted in the light of the

common law, the principles and history of which were familiarly known to the

framers of the [C]onstitution,” and constitutionalized the “fundamental principle of

citizenship by birth within the dominion.” 169 U.S. at 654, 675 (emphasis added).
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It is no matter that the plaintiff in Wong Kim Ark was not born in a Territory; the

panel was obligated to follow the Supreme Court’s direction by applying common

law jus soli principles when interpreting the Citizenship Clause.

In finding the Citizenship Clause ambiguous, the panel also expressed

skepticism that American Samoans are “subject to the jurisdiction” of the United

States, an additional requirement for birthright citizenship. Op. 10-11. That

requirement was never at issue before the District Court or on appeal, as the

Government never argued that Plaintiffs are not subject to United States

jurisdiction. See JA46; Appellee’s Br. 23. Quite unlike Native American tribes to

which the Supreme Court declined to extend constitutional birthright citizenship

because of their unique sovereign status as “alien nations, distinct political

communities,” Elk v. Wilkins, 112 U.S. 94, 99 (1884), cited Op. 10-11, here it is

undisputed that American Samoa long ago “voluntarily ceded…sovereign

authority” to the United States and its people “owe[] permanent allegiance to the

United States.” Op. 3, 10. That the panel found ambiguity where the parties and

the District Court identified none only reinforces the need for rehearing en banc.

Finally, the basis on which the panel ultimately denied birthright citizenship

to Plaintiffs—deference to the litigation position of American Samoan

politicians—is incompatible with the central purpose of the Clause: “‘to put this

question of citizenship…beyond the legislative power.’” Afroyim, 387 U.S. at 263
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(quoting Cong. Globe, 39th Cong., 1st Sess., 2896 (1866) (Sen. Howard)); see

infra Section II.B. That the panel neither acknowledged that core purpose nor used

the primary tools for interpreting constitutional text calls out for en banc review.

II. THE PANEL DECISION MISAPPLIED THE INSULAR CASES AND
CONFLICTS WITH KING v. MORTON.

Rather than resolving the question of Plaintiffs’ citizenship by examining

the text, structure, and history of the Citizenship Clause itself, the panel resorted to

the Insular Cases framework. The Insular Cases are inapposite here because

birthright citizenship applies under the controlling language of the Citizenship

Clause. The panel’s decision to extend the framework’s application despite the

constitutional text warrants en banc review. Moreover, having chosen to proceed

under an inapposite framework, the panel committed two further errors

necessitating this Circuit’s review en banc: (1) declaring that birthright citizenship

is not a fundamental right, despite the Supreme Court’s repeated characterizations

of citizenship as fundamental; and (2) deferring to the litigation position of elected

officials rather than developing a factual record to determine whether birthright

citizenship in American Samoa would be “impractical and anomalous.”

A. Birthright Citizenship Is a Fundamental Right That Applies in
the Territories

Birthright citizenship is a “fundamental right,” Trop v. Dulles, 356 U.S. 86,

103 (1958) (plurality op.), and thus must be applied in the Territories under the

Insular Cases. See Boumediene v. Bush, 553 U.S. 723, 758 (2008) (“guaranties of
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certain fundamental personal rights declared in the Constitution” apply “even in

unincorporated Territories” (citation omitted)). In evaluating this question, the

panel acknowledged the “bevy” of Supreme Court decisions characterizing

citizenship as a “fundamental” right (or similar terms). Op. 14. Nevertheless, it

disregarded those cases on the ground that they did “not arise in the territorial

context.” Id. Instead, the panel adopted Justice Brown’s narrow view in Downes

v. Bidwell (writing only for himself) of what constitutes a “fundamental right” in

the Territories. Op. 16; see 182 U.S. 244, 283 (1901) (Brown, J., for himself)

(distinguishing “natural rights” that he considered “fundamental” from “artificial

or remedial rights” “peculiar to Anglo-Saxon jurisprudence,” among which he

listed citizenship).

But Justice Brown’s non-precedential view was, of course, uninformed by

the Supreme Court’s subsequent, repeated, and emphatic descriptions of

citizenship as fundamental. Even if the “bevy” of Supreme Court cases that

uniformly characterize citizenship as fundamental for a wide range of

constitutional purposes do not fully answer whether the right is “fundamental” in

the Territories, those cases are certainly relevant, and more so than the century-old

dicta of a single justice. Cf. Obergefell v. Hodges, No. 14-556, 2015 WL 2473451,

at *11 (U.S. June 26, 2015) (“The identification and protection of fundamental

rights is an enduring part of the judicial duty to interpret the Constitution.…
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History and tradition guide and discipline this inquiry but do not set its outer

boundaries.”).

What is more, in holding that birthright citizenship is not “so basic as to be

integral to free and fair society,” Op. 15, the panel relied on a faulty premise that

no party raised and the District Court never considered: that “[n]umerous free and

democratic societies principally follow jus sanguinis” and in such countries “birth

in the sovereign’s domain…is simply irrelevant.” Op. 16. That premise is fraught

with error: contrary to the panel’s assumption that jus soli and jus sanguinis are

mutually exclusive, these two means of obtaining citizenship at birth coexist

harmoniously in many systems—including, as the panel itself observed, in the

United States. Op. 16 n.8. Indeed, the law review article cited by the panel

associates jus soli with countries with “a high degree of democracy,” explaining

that most nations’ citizenship laws incorporate both elements. Graziella Bertocchi

& Chiara Strozzi, The Evolution of Citizenship: Economic & Institutional

Determinants, 53 J. Econ. Lit. 95, 98 (2010). Thus, that jus sanguinis rules may be

“widespread” in no way detracts from jus soli citizenship being fundamental.1

1 For example, the three other democratic nations with overseas territories—the
United Kingdom, France, and New Zealand—each applies a citizenship regime
that mixes jus soli and jus sanguinis elements, like the United States. But unlike in
the United States, under all three nations’ laws, persons born in overseas territories
are entitled to citizenship on the same terms as those born in other parts of those
nations. See British Overseas Territories Act of 2002, c. 8; British Nationality Act
of 1981, c. 61; Citizenship Amend. Act 2005, § 5 (N.Z.); Citizenship Act 1977, § 2
(N.Z.); Code Civil arts. 17-4, 18, 19 (Fr.). For example, if American Samoa were a

Footnote continued on next page
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If, as the panel concluded, the scope of rights in our Constitution truly

depends on the particulars of comparative international law, this Court should

remand to the District Court for a full analysis informed by adversarial advocacy.

B. The Panel Decision Conflicts with This Circuit’s Framework for
Applying Non-Fundamental Rights in the Territories

The panel ultimately concluded that the Constitution does not guarantee

citizenship by birth in American Samoa because the Intervenors (the non-voting

Congresswoman from and Government of American Samoa) filed a brief in this

case opposing the court’s recognition of birthright citizenship, based on little more

than “slippery slope” arguments. Their opposition, the panel reasoned, rendered it

“impractical and anomalous” to recognize persons born in American Samoa as

U.S. citizens. By attributing dispositive weight to the position of the territorial

government, the panel short-circuited this Circuit’s fact-based test, and the record

was devoid of any showing under King that it would actually be “impractical and

anomalous” for a constitutional right to apply in an unincorporated Territory.

None of the parties advanced the approach taken by the panel. The

Government insisted that Intervenors’ views were “not dispositive.” Gov’t Post-

Argument Letter to Panel (Mar. 10, 2015). Not even Intervenors argued that the

mere fact of their opposition decided the case. En banc review is warranted based

Footnote continued from previous page

French territory, such as French Polynesia, Plaintiffs would be citizens of France.
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on the panel decision’s conflict with settled Circuit precedent.

Under the “impractical and anomalous” test adopted by this Circuit in King,

the contemporary facts on the ground guide whether a particular constitutional

right applies in an unincorporated Territory. See also Boumediene, 553 U.S. at 758

(“over time the ties between the United States and any of its unincorporated

Territories” may “strengthen in ways that are of constitutional significance”).

Thus, in King, application of the right to a jury trial in American Samoa depended

on whether, in “the situation as it exists in American Samoa today,”

“circumstances are such that trial by jury would be impractical and anomalous.”

520 F.2d at 1147 (citing Reid v. Covert, 354 U.S. 1, 75 (1957) (Harlan, J.

concurring)). This Court required a remand for the district court to develop a

necessary factual record. After considering “the actual situation in American

Samoa today in terms of its legal and cultural development,” the district court

concluded that the right to trial by jury would not be impractical and anomalous in

American Samoa. King v. Andrus, 452 F. Supp. 11 (D.D.C. 1977).

In this case, the panel correctly framed the issue under King:

“whether…recognition of the right to birthright citizenship would prove

‘impracticable and anomalous,’ as applied to contemporary American Samoa.”

Op. 18 (citing Reid, 354 U.S. at 74). The panel acknowledged that the “limited

factual record” before it was “ill-suited” to such an inquiry into “American
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Samoa’s present legal and cultural structures.” Op. 19. Nor had the Government

ever shown that recognition of birthright citizenship “would prove ‘impracticable

and anomalous.’” See Reid, 354 U.S. at 75-76 (Harlan, J., concurring). Indeed,

this appeal is from a decision on a motion to dismiss, issued prior to any factual

development by the parties. But, rather than remand for a factual determination as

King requires, the panel held that it is per se “anomalous to impose citizenship

over the objections of the American Samoan people themselves, as expressed

through their democratically elected representatives.” Op. 19.

This has never been the rule, even where “the objections of the…people

themselves” are clear—and here, they are not. Among the most hallowed

principles in our constitutional jurisprudence is that “the Constitution…

‘withdraw[s] certain subjects from the vicissitudes of political controversy,

[places] them beyond the reach of majorities and officials and [establishes] them as

legal principles to be applied by the courts.’” Obergefell, 2015 WL 2473451, at

*20 (quoting W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943)).

In King, this Court acknowledged that the people of American Samoa

ratified a constitution that codified various procedural protections in the Territory’s

legal system—but not a jury trial right. Even that concrete expression of popular

territorial opposition to the right did not lead the Court to bar recognition of the

right as impractical and anomalous. King, 520 F.2d at 1147 (“Nor is the answer to
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be found in the failure of the Samoan Constitution, originated by the Samoan

people, to provide for trial by jury in criminal cases.”). A fortiori, a far less

definitive expression of popular sentiment—such as elected representatives’ filing

of a legal brief, which lacks any legal force—cannot have greater weight in

determining the reach of U.S. constitutional rights than the territorial Constitution.

Indeed, this Court in King assigned no weight to the American Samoa

Attorney General’s legal brief, filed in the underlying criminal case, that opposed

recognition of the jury trial right in the Territory. See id. at 1147-48.2 This Court

frequently considers briefs from elected representatives and state governments in

cases of great moment, but such filings cannot be assumed to speak for all people

within those jurisdictions—particularly where individual constitutional rights are at

stake. Yet that is precisely how the panel interpreted Intervenors’ brief.

There was no basis for the panel to find majority will relevant to whether it

would be impractical and anomalous to recognize people born in American Samoa

as citizens. There was also no basis for the panel’s leap from Intervenors’ filing to

finding “the American Samoan people” disfavor birthright citizenship. Op. 19.

2 The district court record included a copy of the American Samoa Attorney
General’s brief in the criminal case, attached as Ex. I to plaintiff’s summary
judgment brief filed in King v. Morton, No. 72-CV-2030, on March 3, 1973.
Because there was never any suggestion by the District Court, the Government, nor
Intervenors that the mere fact of Intervenors’ opposition was dispositive, Plaintiffs
did not have an opportunity to bring this fact to the panel’s attention. In any event,
this Court may take judicial notice of its own and the District Court’s records. See
Veg-Mix, Inc. v. U.S. Dep’t of Agric., 832 F.2d 601, 607 (D.C. Cir. 1987).
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And there was no basis for the panel’s concern that recognizing birthright

citizenship would usurp American Samoans’ right to self-determination. The

panel’s inferences both ignore the historical record and cannot withstand scrutiny.

When American Samoa’s leaders transferred “complete” sovereignty to the

United States under the Deeds of Cession, they believed the American Samoan

people became U.S. citizens. When they were later denied U.S. citizenship,

territorial leaders organized a decades-long, but unsuccessful, effort to gain that

recognition in Congress. Appellants’ Br. 4-5, 43 & Reply Br. 21-22.

Intervenors’ opposition also rests on a faulty premise that birthright

citizenship would bring the Equal Protection Clause to American Samoa, which in

turn would jeopardize traditional land preservation laws. Equal protection already

applies irrespective of birthright citizenship. Examining Bd. of Eng’rs, Architects

& Surveyors v. Flores de Otero, 426 U.S. 572, 600 (1976). And the Territory’s

land preservation laws have already been upheld against an equal protection

challenge. Appellants’ Reply Br. 28-30. Lastly, the panel’s equating Intervenors’

views to those of “the American Samoan people,” Op. 19, overlooks that

Intervenors are not representative of the thousands of American Samoans living in

other parts of the United States who cannot vote for them.

So long as American Samoa is under the sovereignty of the United States,

the question of birthright citizenship is answered by the Citizenship Clause. This
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Court resolves questions of constitutional interpretation by looking to text,

structure, and history. But even were the Insular Cases relevant to this analysis,

this Court requires a factual inquiry into whether application of birthright

citizenship would be impractical and anomalous in American Samoa today. The

transient political sentiment of elected representatives, of course, cannot “switch

the Constitution on or off at will.” Boumediene, 553 U.S. at 765. This Court

should rehear this case en banc to properly analyze this question of profound

importance to thousands of American Samoans.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court grant

rehearing en banc, vacate the panel’s decision, reverse the dismissal of the

Complaint, and remand for appropriate further proceedings.
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