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INTRODUCTION 

The opposition brief filed by plaintiffs in this case confirms that there is no basis in law 

or logic for allowing this case to move forward.  The Supreme Court of the United States, federal 

courts of appeals, and another judge of this District Court have rejected the argument that the 

Citizenship Clause of the Fourteenth Amendment to the United States Constitution extends 

birthright citizenship to United States nationals in unincorporated territories of the United States.  

Plaintiffs have not identified a single case — from any jurisdiction — that has ever accepted 

their argument that United States nationals in the unincorporated territory of American Samoa 

are entitled to birthright citizenship.  The plaintiffs offer no plausible explanation why this Court 

should be the first court in history to apply the Citizenship Clause to the people of American 

Samoa, and the Court should therefore dismiss plaintiffs’ lawsuit for failure to state a claim. 

More importantly, from the perspective of Congressman Faleomavaega, the plaintiffs 

offer no legitimate reason for this Court to disrupt the longstanding legal status of the people of 

American Samoa.  Since American Samoa first became a territory of the United States, the 

American Samoan people have insisted upon a political association that protects the traditional 

Samoan way of life — fa’a Samoa.  The Samoan people have maintained their status as an 

unincorporated territory because it has allowed for a close integration with the United States that 

has benefited Samoans and Americans alike while honoring and preserving the traditional 

Samoan culture.   

Plaintiffs do not have any good response for the observation that their request for a 

judicial order changing the status of all United States nationals in American Samoa would have 

unanticipated and potentially harmful consequences for Samoan society.  Nor can they avoid the 

conclusion that their claims, based on the argument that American Samoans could not lawfully 

hold any status short of full citizenship, would threaten to upend a relationship that has served 
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both the United States and American Samoa well for more than a century, and that it would do so 

without giving the Samoan people a proper opportunity to determine the course of their own 

affairs.  For these reasons, and as set forth more fully in this brief, Congressman Faleomavaega 

respectfully asks that the Court grant defendants’ motion to dismiss the complaint. 

I. Plaintiffs Have No Good Response To The Insular Cases Or The Many Other 
Federal Cases Holding That Birthright Citizenship Does Not Extend To An 
Unincorporated Territory Like American Samoa. 

Congressman Faleomavaega noted in his Amicus Brief that the principles established by 

the Supreme Court in Downes, Barber, and the Insular Cases provide the beginning and the end 

of plaintiffs’ claims.  Amicus Br. at 5-6.  Plaintiffs present no argument in their opposition brief 

that would allow them to avoid that conclusion.  Indeed, plaintiffs do not cite a single case, from 

any jurisdiction, supporting their argument that the Citizenship Clause of the Fourteenth 

Amendment extends to the unincorporated territory of American Samoa.  

By contrast, the case for dismissal of this lawsuit is straightforward.  The Supreme Court 

established in the Insular Cases that “[o]nly ‘fundamental’ constitutional rights are guaranteed to 

inhabitants” of unincorporated United States territories.  See United States v. Verdugo-Urquidez, 

494 U.S. 259, 268 (1990) (citing Dorr v. United States, 195 U.S. 138, 149-49 (1904); Balzac v. 

Porto Rico, 258 U.S. 298, 312-13 (1922); Examining Bd. of Eng’rs, Architects and Surveyors v. 

Flores de Otero, 426 U.S. 572, 599 n.30 (1976)).  No court in the United States has ever held 

that the entitlement to birthright citizenship under the Fourteenth Amendment is a fundamental 

right that extends automatically to unincorporated territories.  To the contrary, Justice White’s 

opinion in Downes stated both that citizenship was not such a fundamental right, see Downes v. 

Bidwell, 182 U.S. 244, 282-83 (1901), and that the Citizenship Clause of the Fourteenth 

Amendment did not by its terms apply to unincorporated territories of the United States, see id. 

at 251.  The Supreme Court later noted that individuals born in unincorporated territories are 
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“American nationals [subject] entitled to the protection of the United States and conversely 

owing permanent allegiance to the United States.”  Barber v. Gonzales, 347 U.S. 637, 639 n.1 

(1954). 

More recently, the federal courts of appeals consistently have rejected arguments that the 

Citizenship Clause of the Fourteenth Amendment extends to unincorporated territories of the 

United States.  See Eche v. Holder, 694 F.3d 1026, 1030-31 (9th Cir. 2012); Valmonte v. INS, 

136 F.3d 914, 920-21 (2d Cir. 1998); Lacap v. INS, 138 F.3d 518, 519 (3d Cir. 1998) (per 

curiam).  This District Court has also dismissed a lawsuit claiming that United States nationals 

born in unincorporated territories are entitled to birthright citizenship under the Fourteenth 

Amendment.  See Licudine v. Winter, 603 F. Supp. 2d 129, 134 (D.D.C. 2009).  These decisions 

are consistent with the approach that the United States Congress has taken toward the regulation 

of birthright citizenship in overseas territories.  As set forth in the Amicus Brief, Congress 

enacted legislation resolving the citizenship status of residents of Guam, Puerto Rico, the United 

States Virgin Islands, and the Commonwealth of the Northern Marianas Islands.  See Amicus Br. 

at 10-11.  There is no indication from this precedent or practice, and plaintiffs refer to none in 

their brief, that United States nationals in unincorporated territories are constitutionally entitled 

to birthright citizenship under the Fourteenth Amendment. 

It is unclear how plaintiffs plan to get around these authorities.  Most of the argument in 

their brief is devoted to arguments that are not relevant here, concerning the application of the 

Fourteenth Amendment to incorporated territories of the United States.  See Pls.’ Br. at 12-25.  

When plaintiffs finally address the relevant issues, they do not argue that the Insular Cases are 

no longer good law, and that the distinction between incorporated and unincorporated territories 

is therefore invalid.  Instead, plaintiffs merely argue that in light of more recent cases “the 
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Insular Cases simply cannot support the weight Defendants would place on them, if they ever 

could,” see id. at 29 (citing Boumediene v. Bush, 553 U.S. 723 (2008)), and that other decisions 

have “rejected the kind of broad reading of the Insular Cases demanded by defendants,” see Pls.’ 

Br. at 29 (citing King v. Morton, 520 F.2d 1140, 1147 (D.C. Cir. 1975)).  But plaintiffs never 

elucidate how the Supreme Court’s recent decision in Boumediene changes the framework that 

was set forth in the Insular Cases – that is, if the Insular Cases are supposedly weaker now, in 

what respect does that matter here?  Nor do plaintiffs explain why the D.C. Circuit’s 28-year-old 

decision in King requires this Court now to disagree either with recent federal appellate decisions 

that refute plaintiffs’ legal theories, or with the recent decision of another judge of this District 

Court rejecting an analytically indistinguishable claim.  

II. Plaintiffs Ignore The Anomalous And Potentially Disruptive Consequences For The 
People And Culture Of American Samoa That Would Result From A Judicial 
Determination That American Samoans Are Automatically American Citizens. 

Congressman Faleomavaega asked to participate as amicus because he believes, as 

countless other Samoans have stated during the past century, that the people of American Samoa 

should determine their status within the political system of the United States.  The Samoan 

people are dedicated to preserving fa’a Samoa, the traditional Samoan way of life.  See Am. 

Samoa Const. Art. I, § 3 (“It shall be the policy of the Government of American Samoa to 

protect persons of Samoan ancestry against alienation of their lands and the destruction of the 

Samoan way of life and language.”).  Like Congressman Faleomavaega, many Samoans are 

“gravely troubled as to whether the ‘equal protection of laws’ doctrine implicit in citizenship 

would not conflict with the ‘Samoan land for Samoans’ doctrine and the matai system.”  Study 

Mission to Eastern (American) Samoa, Report of Sens. Long and Gruening to the Senate 

Committee on Interior and Insular Affairs, S. Doc. No. 33, 87th Cong., 1st Sess. (1961), at 9.  

These concerns are of paramount importance for the Samoan people.  With respect and gratitude 
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to the esteemed participants in this case, the significance to American Samoa of these concerns is 

so great that they should not be resolved through the arguments of various lawyers in 

Washington, D.C. 

With this consideration in mind, the Court should reject plaintiffs’ claim that 

Congressman Faleomavaega’s expression of concern for the preservation of fa’a Samoa “should 

have no place in the Court’s analysis” of this lawsuit.  See Pls.’ Br. at 40.  There is no principle 

of law that requires the Court to ignore the potential harm that would result from acceding to 

plaintiffs’ request to change the status of United States nationals in American Samoa.  While the 

motion to dismiss capably lays out the substantive legal defects in plaintiffs’ claims, the 

uncertainty that would arise from plaintiffs’ requested relief only serves to confirm that 

plaintiffs’ lawsuit is without merit.  Indeed, it is plaintiffs who suggest late in their brief that the 

relevant question should be whether the extension of “constitutional birthright citizenship in 

American Samoa ‘would be impractical and anomalous.’”  Pls.’ Br. at 30 (quoting King v. 

Morton, 520 F.2d 1140, 1147 (D.C. Cir. 1975)).  As such, plaintiffs cannot credibly argue that 

Congressman Faleomavaega may not make the Court aware of the impractical, anomalous, and 

potentially disruptive consequences of this lawsuit for the Samoan people and their culture.  

It bears emphasis that the Samoan people have not decided to change their status as 

United States nationals.  In fact, they have rejected options such as independence, incorporation 

within the United States, and “commonwealth status” akin to Puerto Rico in favor of remaining 

an unincorporated territory.  See Report from the Future Political Status Study Commission to 

the Legislature of American Samoa, 11th Legislature, 2d Regular Sess. (Feb. 9, 1979) (“Future 

Political Status Report”), at 10.  This is because the current status, under which American 

Samoans remain United States nationals, “honors and protects the traditional social structure.”  
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Id. at 30.  As United States nationals, there has been no question that “Samoans have been able 

to retain control over their communal lands and the ‘matai’ system has been preserved.”  Id.  But 

if the political status of the American Samoan people were to change, “such that the United 

States Constitution had full force and effect, these two bases of traditional Samoan society might 

well be undercut.”  Id. 

It is no answer for plaintiffs to assert that the decision of the High Court of American 

Samoa in Craddick v. Territorial Registrar, 1 Am. Samoa 2d 11 (1980), addresses these 

longstanding and serious concerns.  Far from “ignor[ing]” that decision, see Pls.’ Br. at 38, 

Congressman Faleomavaega quoted Craddick in the introduction of his brief because the opinion 

in that case explains the fundamental nature of communal land ownership to Samoan cultural 

identity, see Amicus Br. at 5.  But plaintiffs are incorrect to suggest that Craddick definitively 

resolved any concerns about the preservation of fa’a Samoa under the Equal Protection Clause.  

See Pls.’ Br. at 39.  As the High Court noted when it revisited the same dispute nearly 20 years 

later, Craddick did not address the Equal Protection Clause at all.  See Craddick Dev., Inc. v. 

Craddick, 2 Am. Samoa 3d 20, 26 (1998).  Moreover, plaintiffs’ assurances that a decision from 

the High Court in 1980 will serve as a bulwark against the disintegration of fa’a Samoa offer 

little comfort in this lawsuit, where these very plaintiffs are asking the Court to disregard a 

century of federal precedent that should foreclose their claims. 

Furthermore, the plaintiffs simply do not address the many other ways that changing the 

status of the American Samoan people could have unanticipated and potentially harmful effects 

on Samoan culture and society.  The communal ownership of land is a fundamental aspect of the 

Samoan way of life, but it is far from the only distinguishing feature of fa’a Samoa.   
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On a structural level, these unique aspects of Samoan society include the role of the 

village as a unit of social organization and the status of the matai, holders of hereditary chieftain 

titles, in regulating village life.  See Lowell D. Holmes, Quest for the Real Samoa: The 

Mead/Freeman Controversy & Beyond 42-43 (1987).  One way that the American Samoan 

Constitution recognizes the special prominence of matai within Samoan culture is by limiting 

eligibility to serve in the upper house of the territorial legislature to a “registered matai of a 

Samoan family who fulfills his obligations as required by Samoan custom in the county from 

which he is elected.”  Am. Samoa Const. Art. II, § 3.  While Congressman Faleomavaega 

believes strongly that the preservation of fa’a Samoa would justify upholding this requirement 

under even strict-scrutiny review, it is foreseeable that a change in the status of United States 

nationals in American Samoa might make litigation challenging the requirement more likely.   

On an individual level, too, there are traditional customs and practices that underscore the 

unique nature of fa’a Samoa.  Samoan culture is extraordinarily vibrant, and it would be 

impossible to list all of the ways that fa’a Samoa makes life in American Samoa different from 

life in the United States.  For purposes of illustration, however, the Samoan curfew provides an 

example of a traditional practice that has attracted attention in legal scholarship.  “In most 

villages in American Samoa, there are both early evening ‘prayer’ curfews as well as nocturnal 

curfews.”  Daniel E. Hall, Curfews, Culture, and Custom in American Samoa: An Analytical 

Map for Applying the U.S. Constitution to U.S. Territories, 2 Asian-Pac. L. & Pol’y J. 69, 97 

(2001).  The young men of the village, under the direction of the village matai, enforce the 

curfews, punishing violators with a range of sanctions that could “include requiring the offender 

to feed the entire village or the village council, fining the offender as much as $100, 

reprimanding the offender, withdrawal of titles in extreme cases, banishment, and withholding 
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village protection of the family of the offender.”  Id. at 98.  The curfew is an accepted and well-

established aspect of Samoan life, but such a practice might be viewed in the courts of the United 

States as raising various questions of constitutional law.  See id. at 99-105.  A change in the legal 

status of United States nationals in American Samoa, brought about by the intervention of a 

federal court, could make litigation over the lawfulness of the curfew more likely. 

The point of these observations is not to try to convey all of the ways that extending 

birthright citizenship to American Samoa might have unanticipated and potentially harmful 

consequences for Samoan culture.  To do so would be both impossible – because of the richness 

and complexity of Samoan culture – and unnecessary – because the Samoan people currently 

possess a status that “honors and protects the traditional social structure.”  Future Political Status 

Report at 30.  Rather, these observations are meant to underscore that any abrupt change in the 

status of the people of American Samoa, such as the changes plaintiffs request by their lawsuit, 

could have implications for many aspects of the Samoan way of life.  Thus, far from trying “to 

deny his own constituents recognition of their birthright U.S. citizenship,” as plaintiffs argue, see 

Pls.’ Br. at 38, Congressman Faleomavaega merely submits that the changes to Samoan society 

requested by these plaintiffs would be more properly pursued through the political processes 

open to the people of American Samoa, not through litigation in the federal courts. 

III. By Asking The Court To Declare That American Samoans Are Automatically 
United States Citizens, The Plaintiffs Seek To Interfere With The Political 
Autonomy And Self-Determination Of The People of American Samoa. 

Separate and apart from the legal defects in plaintiffs’ lawsuit, the most serious problem 

with plaintiffs’ case is their assertion that the people of American Samoa should become United 

States citizens whether they like it or not.  Plaintiffs purport to acknowledge “American 

Samoans’ unquestioned right to determine their political status.”  Pls.’ Br. at 22.  But according 

to plaintiffs’ reasoning, the people of American Samoa are not allowed to choose to be United 

Case 1:12-cv-01143-RJL   Document 21   Filed 12/12/12   Page 12 of 16



 

9 
 

States nationals.  Under the plaintiffs’ reading of the Fourteenth Amendment, the people of 

American Samoa are necessarily citizens of the United States without any choice in the matter, 

since the Citizenship Clause “applies to American Samoa so long as it remains a U.S. territory.”  

Id. 

Plaintiffs’ argument would turn the entire history of the relationship between the United 

States and American Samoa on its head.  From the beginning, the United States has agreed to 

preserve the special status of American Samoa in order to protect against the disintegration of the 

Samoan way of life. See Jeffrey B. Teichert, Resisting Temptation in the Garden of Paradise: 

Preserving the Role of Samoan Custom in the Law of American Samoa, 3 Gonz. J. Int'l L. (1999-

2000), available at http://www.gonzagajil.org/ (describing United States naval regulations 

protecting Samoan culture dating back to 1900).  Even though American Samoa has considered 

(and will continue to consider) the question of whether to change its status as an unincorporated 

territory, American Samoa has not sought to alter its political relationship with the United States.  

This arrangement has served the United States and American Samoa well for more than a 

century.  But under plaintiffs’ view, the people of American Samoa could not preserve their 

status as United States nationals.  Rather, they would have the choice of becoming United States 

citizens or taking political action to sever their political ties with the United States.  See Pls.’ Br. 

at 22 n.17 (“This lawsuit says nothing about whether or not American Samoa should change its 

relationship with the United States, which is something to be decided by the people of American 

Samoa.”).  In practical terms, this would mean the people of American Samoa would have no 

real choice in the matter at all. 

The unfairness of plaintiffs’ all-or-nothing position becomes even clearer when one 

considers that United States nationals who want to become United States citizens have a well-
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established path for doing so.  Although plaintiffs contend that United States nationals “are 

generally subject to the same naturalization requirements as foreign nationals,” Pls.’ Br. at 11, 

this claim is inaccurate in significant respects.  Most importantly, the United States does not 

require United States nationals to acquire permanent-resident status before they are eligible to 

seek naturalization – a requirement that imposes a five-year wait on foreign nationals.  See A 

Guide to Naturalization, U.S. Citizenship and Immigration Services, U.S. Dep’t of Homeland 

Security, M-476 at 18 (Mar. 2012), available at http://www.uscis.gov/files/article/M-476.pdf.  In 

the past decade, nearly 2,000 United States nationals from American Samoa have taken 

advantage of these streamlined procedures to become naturalized citizens, a figure that 

represents approximately 3.5% of the territory’s population in 2010.  See 2011 Yearbook of 

Immigration Statistics, U.S. Dep’t of Homeland Security 53 (Sept. 2012), available at 

http://www.dhs.gov/sites/default/files/publications/immigration-

statistics/yearbook/2011/ois_yb_2011.pdf.  None of the plaintiffs in this case alleges that he or 

she was denied the privilege of seeking naturalization.  As such, the plaintiffs have available 

remedies for their alleged “harms” that do not require this Court to enter a ruling that is literally 

without precedent under existing law and that upends more than a century of political history 

between the United States and the people of American Samoa. 

CONCLUSION 

For the reasons stated above, the Honorable Eni F.H. Faleomavaega, as amicus curiae in 

support of defendants, respectfully asks the Court to grant defendants’ motion to dismiss. 
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