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November 23, 2022 
 
The Honorable Nancy Pelosi     
Speaker        
United States House of Representatives     
Washington DC 20510  
 
Dear Speaker Pelosi –  
 
I write on behalf of the New York State Bar Association (NYSBA) and our 70,000 members 
to urge you to bring to a vote on the House floor, H.Res. 279. This measure acknowledges 
that the United States Supreme Court’s decisions in the Insular Cases and the “territorial 
incorporation doctrine” are contrary to the text and history of the United States 
Constitution, rest on racial views and stereotypes from the era of Plessy v. Ferguson that 
have long been rejected, are contrary to our nation’s most basic constitutional and 
democratic principles, and should be rejected as having no place in United States 
constitutional law.  In the waning days of your historic leadership, we urge you to take 
action to right this historical and racist wrong. 
 
This summer, NYSBA voted to approve a resolution declaring that all people who live in 
the United States — including people who live in the US Territories - be treated equally 
and afforded the same rights.   
 
A core tenant of NYSBA’s mission is to promote equal access to justice for all.  Passage of 
this resolution is a manifestation of this commitment.  On the 1st day of my presidency, I 
launched a task force to review the laws and court decisions that have led to second-class 
citizenship and unequal treatment for the people who live in the U.S. territories. 
 
The cases that established second-class citizenship for the people of the U.S. Territories, 
known as the Insular Cases, have been relied upon by the U.S. Supreme Court and lower 
courts to justify unequal treatment of the residents of the territories that the United States 
gained in the Spanish American War and in the early 20th Century — the U.S. Virgin 
Islands, American Samoa, Guam, the Northern Mariana Islands and Puerto Rico. 
 
The rulings have been challenged in multiple legal venues, and last spring the U.S. 
Supreme Court refused to overrule the Insular Cases and denied Jose Louis Vaello-
Madero, a Puerto Rican New Yorker, his Social Security benefits when he became a 
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resident of Puerto Rico. In his concurring opinion, Associate Justice Neil Gorsuch made it 
clear that he believes the court should make amends for its mistakes regarding the 
territories. 
 
“A century ago in the Insular Cases, this court held that the federal government could rule 
Puerto Rico and other territories largely without regard to the Constitution,” Gorsuch 
wrote in April. “It is past time to acknowledge the gravity of this error and admit what we 
know to be true: The Insular Cases have no foundation in the Constitution and rest instead 
on racial stereotypes. They deserve no place in our law.” 
 
Associate Justice Sonia Sotomayor, who called the Insular Cases “odious and wrong,” said 
in the sole dissenting opinion on the case that “Congress’ decision to deny to the U. S. 
citizens of Puerto Rico a social safety net that it provides to almost all other U. S. citizens 
is especially cruel given those citizens’ dire need for aid. Puerto Rico has a 
disproportionately large population of seniors and people with disabilities.” 
 
We were disappointed that the U.S. Supreme Court did not grant certiorari in Fitisemanu 
v. United States, which would have been a wonderful opportunity to overturn the 
jurisprudence that allows the people of the U.S. Territories to be treated as second-class 
citizens. The court’s disappointing decision misses the mark and forgoes a significant 
opportunity to usher in a new era that separates this nation from racist policies and 
attitudes. 
 
However, there is still a role for Congress.  Passage of H.Res. 279 would send a clear 
message that racial views of an earlier era have no place in our nation today and set the 
stage for future Congressional action.   
 
We stand ready to assist and advise you and your colleagues as needed and would look 
forward to the opportunity to participate in the legislative process as needed. 
 

Sincerely, 
 

 
 
 
                                                                                                   Sherry Levin Wallach, Esq. 
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