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  Why Reprisals Occur? 

 The Role of Law 

 The Role of Culture. 

          

 

In “The Necessary Illegitimacy of the Whistleblower” we learn “[. . .] the continuing

legitimacy of the organization necessitates the illegitimacy of the whistleblower. This

helps explain the continual blacklisting of the whistleblower and their vilification,

resulting in the destruction of both their professional career and their reputation. Only

specific protective legislation can provide insurance for their career."

Background

This is the fourth in a series of Policy Briefs originating from the in-depth case study

Law, Culture and Reprisals: A Qualitative Case Study of Whistleblowing & Health

Canada’s Drug Approval Process. This study explores the whistleblowing phenomenon

- how and why people who tell the truth about apparent wrong-doing are punished

and wrong-doers often are not. Each finding is a topic of discussion in this Policy Brief

series. The topics are:

1.

2.

3.

4.

5.

6.

These findings were informed by the whistleblower’s experience and supported by

official documents obtained from Court files.  While the findings are case-specific,

there are many important lessons transferrable to other organizations and

whistleblowers in difficult situations.
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Reprisals  often occur when
employees raise  concerns,
question authority and insist  on
doing their  jobs ethical ly .

Reprisals  can occur to  maintain

the ongoing legit imacy of  the

organization by rendering the

whist leblower i l legit imate

through blackl ist ing and

vil if ication.

Whist leblower protective
legislat ion is  a  f irst  step to
correct  the problem.

Reprisals  wil l  occur
regardless  of  whist leblower
protection legislat ion or  if  the
al legations of  wrongdoing are
factual ly  correct .

Dysfunctional  structures
and cultures  are part  of
the problem.

Confusion around loyalty
and secrecy imperatives
contribute to  the
dysfunction.

Whist leblowers are more
l ikely to  blow the whist le
externally  if  they are ignored
internally .

 
 
 
.

Regulators  are often under
systemic pressure from the
polit ic ians who appoint  them to
ignore whist leblowing cases
relevant  to  their  sources of
financial  and/or ideological
pol i t ical  support .
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So you have the transit ion to  an era where the old
framework is  gone and the new framework is  “ trust
industry” .  I t  wil l  handle everything properly with as
l i t t le  intervention as  we can manage.  So in  Canada we
start  in  the 70’s  switching away from the 60’s  where the
idea that  the tragedy of  thal idomide – which was a
huge regulatory fai lure – led to  the public  view that  we
need regulators ,  we need people scrutinizing these
things .  There was also the experience of  Frances Kelsey
– a Canadian,  working for  the US FDA -  keeping
thalidomide off  the American market .
 
Then in the 80’s  in  our agency and in many agencies
around the world you have the de-professionalization
of the agencies  so the people who were well  schooled
and experienced as  regulators  al l  got  their  marching
orders . "  (pers .  comm. Apr.  28,  2014)

On loyalty and secrecy oaths she said:

"You know init ial ly  when you swear an oath you take i t
for  granted you are not  going to  be asked to  do things
that  are moral ly  wrong let  alone i l legal .  So you don’t
even anticipate that  this  could be problematic  so  you
never ask what  the l imitat ions are .  I t ’s  not  going to
happen.  As t ime went on I  started to  real ize  that  there is
wrongdoing here .  At  a  more junior  level  I  often could
see the wrong doing was more incompetence than
purposeful ,  and intentional .  But  at  the more senior
level ,  I  kept  cleaning up these messes  [ i .e .  the Aid drugs]
– thinking “Oh good.  That ’s  done.”  And then turn around
and Boom! I t ’s  happening al l  over again.  And that ’s
when you start  to  real ize  somebody is  making this
happen,  al lowing this  to  happen.  When I  real ized this ,  I
went  and got  legal  advice from a group that  were often
working with Unions,  a  legal  group.  And the case in  law
that  spel led out  the answer to  your question about  the
l imits  of  loyalty was the case of  the fel low [Nei l  Fraser]
who publicly questioned the switch to  the metric
system.  That  case was interest ing because he lost  the
case on the basis  that  he was disagreeing with
government pol icy,  he was not  being asked to  do
anything unsafe .  But  happily ,  the Judges spel led out  the
circumstances that  they could conceive of  where a
public  employee would not  only be al lowed to  speak
out ,  but  had a  duty to  speak out" .  (pers .  comm. Apr.  8 ,
2014)
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Dr.  Bri l l -Edwards was demoted from her
management posit ion as  Acting/Assistant  Director-
Medical  to  Reviewer of  new drug submissions .  She
states  she was blocked from accepting a  posit ion
with the World Health Organization because of  her
refusal  to  s ign a  non-disclosure agreement requiring
she give up legal  act ions against  the Department .   

As  she described i t ,  the reason she felt  this  was
happening was that  she was standing in the way of
what was “probably the most  important  public
pol icy of  our l ifet ime – deregulation”  (pers .  comm.
Apr.  8 ,  2014) .  She bel ieved there was a  del iberately
dysfunctional  structure in  the Bureau of  Human
Prescription Drugs (BHPD) by “de-
professionalizing”[1 ]  the Department to  faci l i tate
deregulation.   She asserted that  there was also a
dysfunctional  culture that  faci l i tated wrongdoing.
Further ,  she had also breached the legal  and pol icy
imperative of  loyalty and secrecy which she had
been required to  adhere to  by s igning an oath to  that
effect  when she was hired.
 
So from her perspective,  reprisals  occurred due to
three things:

i .   she challenged authority and deregulation
i i .   there was a  dysfunctional  structure and a
dysfunctional  culture,  and
ii i .   loyalty and secrecy oaths which contributed to
the dysfunction.

On deregulation she said:

 " [ .  .  . ]  i t  was always accepted that  there was an      
 absolute need,  not  questioned,  but  an absolute need
for government intervention in the marketplace to
specif ical ly  safeguard the interests  of  consumers .  In
the 70’s  that  concept  of  the necessity of  government
intervention went out  the window, because very
powerful  people took this  posit ion -  “Government
regulation is  an encumbrance -  i t  s lows down industry,
i t  s lows down innovation,  i t  s lows down economic
growth.  I t ’s  nothing but  bad,  and we need to  get  r id of
it  as  much as  possible .   

[ 1 ]  De-professionalizing refers  to  the removal  of  professionals  with expertise  in  relevant  f ields  (Bri l l -Edwards,  pers .  comm. Apri l  8 ,  2014) .
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Reprisals  wil l  occur regardless  of  whist leblower
protection legislat ion or  if  the al legations of
wrongdoing are r ight  or  wrong.

In the US,  whist leblowing has increased but  so have
reprisals ,  despite  a  forty year history of
whist leblower protection legislat ion and
enhancements  to  the legislat ion.

In addit ion to  deregulation,  regulators  are often
under systemic pressure from the pol i t ic ians who
appoint  them to ignore whist leblowing cases
relevant  to  their  sources of  f inancial  and/or
ideological  pol i t ical  support .

Whist leblowers are more l ikely to  blow the whist le
externally if  they are ignored internally .  

Regarding secrecy and loyalty ,  even though the
precedent  of  the Supreme Court  decision in Fraser v .
Public  Service Staff  Relat ions Board (PSSRB) ,  [ 1985]  2
S .C .R .  455,  created what  was termed an exception to
the loyalty/secrecy imperative in  the case of  i l legal i ty
or a  threat  to  the health and safety of  the individual  or
others ,  i t  was not  well  known or understood at  the
time.   Further ,  i ts  application currently is
“ inconsistent”  and “maturing”  and not  very helpful  to
whist leblowers .   Others  contend that  loyalty and
whist leblowing are compatible  and the application of
the Fraser v .  PSSRB in the public  service is  confused
and suggests  a  need to  reconsider i t .

Insights from whistleblowing literature

When considering the problem of  reprisals ,  the
fol lowing highlights  from the l i terature are important
to keep in mind and indicate that  protective legislat ion
while  important  is  but  a  f irst  step to  try to  correct  the
problem.   Dysfunctional  cultures  need to  be addressed.

The f indings raise  such questions as  what  were/are the
cultural  understandings and imperatives  regarding
reprisals  and the role  of  public  servants?  To whom do
they owe their  f irst  loyalty – the Canadian state  and
the law or the Minister/party in  power?   What  comes
first  pol icy or  the law?  Who regulates  the regulator?

What can we do to repair the damage these
persistent problems are causing in  many
organizations to  improve organizational  environments?

 Speaking up and tel l ing the truth about  how our
organizations are functioning should be normal .   
How can tel l ing the truth be s ignalled as  a
reason for  gratitude and approval  rather than
an occupational  hazard?

Recommendations

To address  the f indings of  why reprisals
occurred,  i .e .  for  chal lenging authority and
deregulation,  dysfunctional  structure and
culture,  and loyalty and secrecy oaths ,  there is
overlap with Pol icy Brief  S  1 .2 ,  "Why blow the
whist le . "

 We made recommendations such as  training on
ethics ,  reprisal  prevention through self-
awareness ,  the role  of  public-servants ,
accountabil i ty  to  the law,  democratic
governance,  and confl ict  resolution,  

These recommendations also apply here.  Those
that  apply most  directly are
 
i .  inst i tute  training for  staff  on the role  of
public  servants  as  elaborated by
Sossin .  His  proposit ions seek to  “ improve the
effectiveness  of  the civi l  service in  executing
the pol icy preferences of  the government of  the
day [ .  .  . ] ”  while  at  the same t ime “ [ .  .  . ]
revital iz ing the role  of  civi l  servants  as
guardians of  the rule  of  law and the public
trust”  (59) .  This  training would include
clarif ication of  loyalty and to  whom public
servants  owe their  f irst  loyalty

i i .  inst i tute  training for  staff  on the intersection
of pol i t ics  and law,  accountabil i ty  to  law and
democratic  governance 

i i i  evaluate the impact  of  deregulation on al l
sectors  of  the economy and specif ical ly ,  on the
abil i ty  of  Health Canada to  fulf i l  i ts  statutory
responsibi l i t ies .

The mere fact  of  such programs taking place
would s ignal  the importance leaders  place on
the topics .   Leaders ’  act ions have a  large
influence on culture and culture change.  
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